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29— Excerpt from the New York Times of March 22, 1937.... 

30— Memorandum. 

31A—Minutes of the Meeting of General Body—3-25-37. 

33—Minutes of No. 1 Standing Committtee Meeting—Rules &c. 

4-20-37 . 

35— Minutes of No. 4 Standing Committee Meeting—Transpor¬ 

tation 4-23-37 . 

36— Minutes of No. 5 Standing Committee Meeting—4-27-37.. 

37— 4 4 4 4 Special Meeting of No. 1 Standing Commit¬ 
tee—4-27-37 . 

39— Address. 

40— Minutes of #4 Joint Committee held May 21, 1937. 

42—Booklet entitled “The Men Who Make Steel”. 

48A—Page from The Johnstown Democrat of June 17, 1937.. 
50A-1—Agreement—Jeno Drive Yourself dated June 15, 1937. 
51—Letter to Governor George H. Earle. 

53— Memorandum of Agreement &c.—June 3, 1936. 

54— Telegram—.Tune 16, 1937 . 

■: rr i < _ t i , i n 


56—Membership card of Andy Teno . 

57A—Invoice of Federal Laboratories, Inc, 
57B— 4 4 4 4 4 4 4 4 4 4 


57C— 4 4 4 4 4 4 “ 44 . 

57D— 4 4 4 4 4 4 4 4 4 4 . 

57E— “ 4 4 4 4 4 4 4 4 . 

58— Spot announcement for radio by Mr. Keller of the Steel 

Worker’s &c. 

59— Introduction used by Lawrence Campbell—6-25-37. 

60— Radio announcement and talk . 

61— Radio Program by the Citizens Committee of Johnstown.. 
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Exhibits 
Board Ex. No. 

62— Citizens and Steel Workers Committee Program. S 

63— Invoice—Kctchum, MacLeod & Grove, Inc. 8 

64— li Kctchum, Inc. 8 

65— Statement of cash receipts and disbursements, 6-25-37 to 

9-27-37—Citizens Committee . 8 

66 — Statement—Johnstown Chamber of Commerce. 8 

67— Cancelled check—Citizens Committee—Johnstown. Pa. 8 

68 — Letter requesting check . 8 

69— Check of the Citizens Committee . 8 

70— Request for check . 8 

71— Cancelled check . S 

72— Page from the New York Herald Tribune entitled “We 

Protest ’ ’. 8 

73— Request for check . 8 

74— Cancelled check. 8 

75— Request for check . 8 

76— Statement of the John Price Jones Corporation. 8 

77 _ *» << «< “ »* “ . ^ 

78-79-80—Cancelled checks. 8 

81— Statement of Western Union Telegraph Co., I)r. 8 

82— Canceled check . 8 

83— Statement of account—Western Union . 8 

84— Canceled check . 8 

85— Invoices. 8 

SO—Canceled check. 8 

87— “ “ 8 

89— Contributions of $25.00 and over beginning with letter “<•“ 8 

90— Letter of Union Trust Co., dated June 24, 1937. 8 

91— Memo, to Mr. Rutledge . 8 

92— Letter of The Citizens Committee—June 24, 1957. S 

93, 94, 95, 96, 97, 98, 99, 100 , 101, 102, 1<>3, 105a, lot, in.', 

(a, b, c, d),—Account sheets. 8 

106 through 118—Journal sheets . 8 

119a through 138—Account sheets . 8 

139—Letter—Aug. II, 1936 . 8 

139a—Letter—Aug. 12, 1936 . 8 

143 through 152—Receipts . 8 


152 (a, b, c)—Bills. 9 

153 through 165d—Account sheets . 9 

166— Excerpt from Mr. Pinkerton’s Affidavit. 9 

167— Bank statement. 9 

168 through 188—Canceled checks. 9 

189— Bank service charges . 9 

190— Pamphlet entitled “The Lesson of Johnstown". 9 

191 through 196—Transcripts of radio programs. 9 

197— Page from New York Herald Tribune—7-16-37. 9 

198— Invoice #556—Citizens National Committee. 9 
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Volume Original Print 


Exhibits 

Board Ex. No. 

199, 200—Canceled cheeks. 

201— Memo, to Geo. C. Ku tied go—7-12-37. 

202— Letter to Geo. C. Rutledge—7-2 37. 

203— Auditor’s report on Citizens Committee—0-2." 37 to S 31-37 

20-1—Letter of transmittal . 

203—Report of Treasurer of Citizens Committee as of 7-31-37. 
200 —Receipted statement of Postal Telegraph-Cable Co. 

207— “ “ “ Direct Mail, Inc. 

208— List of contributions of ❖2-‘>.00 or over—10 4-37. 

277, 278—Correspondence . 

279 through 281—List of payroll of c m tain employees. 

2S2—Memorandum of Facts and Schedule A. 

284 & 285—Memoranda. 

286—Telegram. 

287a—Clipping from The Johnstown Democrat. 

288—Admission ticket to Law and Order Meeting. 

290— Letter of transmittal and photostatic copies of official ex¬ 

hibit of U. S. Senate Committee on Education and Labor 

291— List of names . 

291a—Application list of Citizens Committee. 

292— Photograph of Cambria Plant . 

293— Copy of Bethlehem Review—2-20-35. 

294— Publication entitled “Ten Years* Progress in Human Re 

lations*’. 

295— Copy of Bethlehem Review 7-25-3-1 . 

296— Publication entitled “Steel Facts'* 1 35. 

297— Bethlehem Review—3-5 38 . 

302— “ “ —1-15-3 s. 

303b—Certified copy of docket entries—Court of Quarter Ses¬ 
sions . 

304— ‘ ‘ Steel Facts' *- —Julv, 1935 . 

305— “Steel Facts**—April, 1935 . 

306— “Steel Facts’*—May, 1936 . 

307— Publication entitled “The President's Address**. 

30S— “ “ “Progress in Labor Relations**.... 

309— “ “ “Industry and the Public**. 

311— “ “ “Annual Conference .1937” 

313 through 392a—Minutes of certain meetings. 

Respondents' exhibits 
No. 

2— Excerpt from The Johnstown Democrat. 

3— Minutes of meeting of Pinkerton’s National Detective 

Agency, Inc. 

4— Office communication of April 20, 1937. 

5— Memo.—June 27, 1936 . 

6 — Letter of Ormsbv McHarg dated July 36, 1937. 
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Exhibits 

Respondents’ Ex. No. 

7— 11 “ “ “ July 31, 1957. 

8— Minutes of meeting of the Citixens National Committee.... 

9— Letter of Paul Maiknll dated July 5. 11)37. 

10— S. 1). Evans dated June 25. 1037. 

52 through 52f—Memoranda. 

55—Notice of commission of George Carl Mallory as Indus¬ 
trial Policeman. 

112— Publication entitled “Law and Order must Prevail..'’.... 

113— Proclamation of the Governor of the Commonwealth of 

Pennsylvania. 

115—Report of the Committee at Citixens’ Meeting—6 17-37.... 

116, 117, 118—Photographs . 

120, 121, 122, 123—Telegrams. 

124— Petition of certain employees for removal of certain other 

employees. 

125— Receipt for $10,000.00 . 

126— “ “ $15,000.00 . 

127— Letter The Citizens Committee dated October 15, 1037. 

128, 120—Photographs. 

131—Letter of the Secretary of Citixens Committee—7-1 137. 

132a through 137—Inspector’s chipping report—Bethlehem Steel 

Co... 

138— Position payroll—Bethlehem Steel Co. 

139— Index ... ’. 

140 through 145—Photographs . 

146 though .160—Memoranda showing certain page numbers. 

161— Inspector’s shipping report . 

162— Supt. Phillips’ confirmation of report on Tims. Updike. 

164— Drawing—detail of polling place . 

165— Rate change recommendation . 

166— Rate record of certain salaried employee (Singel). 

167— Drawing—detail of polling place . 

169 A to D through 178 A/E—Minutes of meetings. 

179— Letter dated October 7, 1935. 

180— Election ballot. 

182 A/G through 183 A/B—Minutes of meetings. 

184— Letter October 30, 1935 . 

185— Telegram dated 6-19-37 . 

186— Large map. 

186a—Maps. 

187— 192—Correspondence. 

193— Salvage value of voting equipment. 

Map of the City of Johnstown, Pennn. 

194— Record of the Bureau of Statistics—Pennsylvania. 

197—Minutes of special meeting 10 17*35 . 

19S A— “ “ “ “ 10-22*33 . 
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Exhibits 

Respondents’ Ex. No. 

190 A—Recommendations of changes in Rules. 

199 B—Letter dated Mav 24, 191*.7 . 

•• 

199 C—Stipulation in re jurisdiction . 

199 D— ‘‘ “ “ telegram . 

199 E— “ “ “ witnesses . 

199 F— “ “ “ “ . 

199 I— * * “ attempts to settle strikes. 

199 la— “ “ amendment to Stipulation—Ex. 199 I 

200 through 203—Minutes of meetings... 

204— Notice of election of officers of plan of employees. 

205— Nomination sheet . 

200 —Notice of nominations and elections . 

207—Instructions of election boards . 

1/208—Nomination ballot . 

2(>9—Statement sheet of votes cast at nominations. 

210— Nominated candidates . 

211— Statements of votes cast at election. 

v/ 212—Nomination ballot . 

213— Certificate of election. 

214— Notice of assignment to wo»k at Election Board. 

215— Sample memorandum . 

216— Notice to elected representatives. 

217 through 223—Minutes of meetings . 

224— Letter dated February 25, 1938 . 

225— “ “ “ 28, 1D3S . 

226— “ “ “ 23,1938 . 

227— Departmental grouping for election of representatives. 

228— 231—Correspondence. 

232— Notice of nominations and oh ct ions . 

233— Nominations of employees* representative.-. . 

234— Nominations notice . 

235— Instructions to elections boards. 

J 236—Nomination Ballot . 

237— Statements of votes cast at nominal Vns. 

238— Nominated candidates for employees* representatives. 

239— Statements of votes cast at election . 

J 240—Election ballot. . 

241— Certificate of election. 

242— Notice of selected to work on an election board . 

243— Sample memorandum . 

244— Notice of election . 

245— Pamphlet entitled “History and Experience of the National 

War Labor Board’’. 

246— Plan of Employees’ Midvale Steel and Ordnance Co. 

247— “ “ “ “ “ “ “ “. 

248— Minutes of meeting. 

249— Plan of Employees* Representation, Cambria Plant. 
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Exhibits 

Respondents’ Ex. No. 

250— Minutes of Meeting. 

251— Affidavit identifying copies of ton tracts between s. W. 0. ('. 

nnd subsidiaries of U. S. Steel. 

252— Agreement dated March 7, 193S . 

253— Extract from the Record in case No. 169 in the Court of 

Quarter Sessions of Cambria County. 

254— Record in case of Pennsylvania v. Krat/.er. 

255— Docket entries in Case No. ICO. 

256— Extract from the Record in case No. 170—Court of Quarter 

Sessions . 

257— Extract from the Record in case No. 171—Court of Quarter 

Sessions . 

258— Testimony in cases Nos. 170 and 171. 

259— Docket entries in case No. 170. 

260— “ “ “ “ No. 171 . 

261— ‘‘Grievances handled by Employees' Representatives under 

Plan of Employees’ Representation at the Cambria 
Plant . . . ” . 

262— Grievances handled at Bethlehem Plant . 

263— “ * 4 “ Maryland Plant . 

264— “ “ “ Steelton Plant. 

265— “ 44 “ Lebanon Plant. 

266— 14 “ “ Lackawanna Plant. 

267— “ “ “ Lectsdale Works. 


Stipulated exhibits 
No. 

1— “Findings in re Machinists, Electrical Workers, ot al. versus 

Bethlehem Steel Company—” . 

2— Extracts from document in liles of National War Labor 

Board. 

3— 4 ‘Findings of Joint Chairmen as Arbitrators . . . ’’. 

4— 44 Representation of Employees in Plants of the Bethlehem 

Steel Corporation” . 

5— * 4 Employees Representation ” . 

6— Letter dated September 13, 1918. 

7— Statement of the National War Labor Board. 

8— Poster entitled 44 Shop Committtee Elections". 

9— Rules in re elections of shop committees. 

10— Election ballot. 

11— Certificate of election . 

12— 4 4 Methods of Procedure for Determining Classifications 

and Rates and Making Other Adjustments”. 

13— Letter dated November 27, 1918.. 

14— 4 4 4 4 December 6, 1918 . 

15— 4 4 4 4 December 12, 1918 . 
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.Exhibits 

►stipulated Ex. No. 

10—“Suggestions looking toward an adjustment of the Bethle¬ 
hem Award ’ ’ . 

17— Statement by Paul l). Cravath, dated February 4th, ID ID. 

18— Proposals for a plan . 

19— Company’s Observations on Proposals for Plan of Collective 

Bargaining submitted by Committeemen. 

20— Letter dated Feb. 25, 1919 . 

21— Further Comments by Company on Plan of Collective Bar¬ 

gaining . 

22— Letter dated Mar. 10th, 1919 . 

23— Report of P. F. Sullivan and Wm. H. Johnston. 

24— Plan of Collective Bargaining. 

»>•»___ * * * * i * o 

20—Minutes of meeting of sub committee—May 15, 1919. 

27 o 

28— “ “ “ — 7/S/19 . 

29— 1919 Election materials. 

30— Results of nominations . 

31 ‘ ‘ “ . 

32— Minutes of meetings. 

33— “ “ Conference between Employees Temporary 

Rules Committee and the management main office. 

34— Notice of meeting dated 1-19-20 . 

35— Minutes of conference . 

30—Notice of meeting of 1-20-20 . 

37— Minutes of meeting of 1-28-20 . 

38— Plan of Employees ’ Representation, Bethlehem Plant. 

39— Hints to foremen in meeting the new employee. 

40— Amendments of June 1. 1924 to Plan of Employees* Rep¬ 

resentation . 

41— Minutes of Meeting of Maryland Plant—10-0 19. 

42— “ “ “ 1 5-20. 

42 il 11 ii 2-2-20 

44— Rules adopted 1-0*19 . 

45— “Human Relations Series’* . 

46— Plan of Employees’ Representation (Lebanon, Pcnna.).... 

47— New Benefits for Employees (McClintic-Marshall Corp.).. 
4S—Plan of Employees’ Representation (McClintic-Marshall 

Corp.). 

49— Minutes of Special Meeting of Standing Committee on 

Rules 6-6-34. 

50— Minutes of Regular Meeting of Joint Committee #1— 

6-18-34. 

51 through 87—Minutes of Meetings . 

88 — Plan of Employees’ Representation at the Maryland Plant 

89— ** << “ “ n n Lackawann “ 

90— t* a a “ an Concentrator ‘ * 
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Exhibits 

Stipulated Ex. No. 

91— “ “ ‘ 4 “ “ “ Lebanon Plant 

92— “ “ “ “ “ “ Rankin Works 

93— “ “ “ “ “ “ Leetsdalc Works 

94— “ “ ‘ ‘ i i “ “ steel ton Plant. 

95 through 10S—Correspondence . 

11G through 124—Minutes of meetings . 

125—Plan of Employees’ Representation at the Bethlehem Plant. 

12G through 134—Issues of “Bethlehem Review” . 

135—Stipulation in re stricken matter in record. 

13G— “ “ “ motion to intervene . 

137— “ “ “ motion to intervene . 

138— “ “ “ motion to intervene . 

139— “ “ “ motion to intervene . 

140— “ “ “ pamphlet of March, 1937 . 

141— “ “ “ witnesses. 

142— “ “ “ pamphlets. 

.143— “ “ “ letter of Richard II. Wilmer. 

144— “ “ “ witness. 

145— “ “ “ witnesses. 

146— “ “ “ issues and exhibits . 

147— Letter dated Sept. 21st, 1937 . 

148— “ “ June 18, 1937 . 

149— “ “ June 23, 1937 . 

150— Plan of Employees’ Representation—Laekawana Plant.... 
Certified copy of Board’s Decision and Order dated August 14, 1939. 

Certificate of the National Labor Relations Board. 

Designation of record . 

Order allowing Plan of Employees’ Representation at the Steelton 

Plant to intervene . 

Minute entry allowing Plan of Employees’ Representation at the 

Cambria Plant to intervene . 

Petition for a review of, and to set aside, an order of the National 

Labor Relations Board in case No. 7538 . 

Order consolidating case No'. 7538 with No. 7503. 

Answer of N. L. R. B. to petition for review in No. 7538. 

Stipulation in re record . 
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This memorandum is submitted in opposition to the 
motion filed by the petitioners in No. 7503 for an order 
directing the Board to supplement the certified tran-i 
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script of record herein by certifying and filing with this 
Court various materials described in petitioners’ motion 
(pp. 17-21), if such materials, or any of them, exist. 

The case is before this Court upon petition to review 
and set aside an order of the Board issued against peti¬ 
tioners on August 14, 1939, and upon the Board’s 
request, in its answer to the petition for review, that 
the Court enforce the order against petitioners. On or 
about August 16,1939, the Board, at the request of peti¬ 
tioners, certified, and petitioners filed in this Court, a 
transcript of the entire record in the proceeding before 
the Board, including the intermediate report of the 
trial examiner, the exceptions thereto, a transcript of all 
the testimony taken before the trial examiner, and the 
decision of the Board. This was in full compliance 
with the provisions of Section 10 (f) of the Act (49 
Stat. 449,29 U. S. C., Sec. 151, et seq .) and no additional 
parts of the record remain to be certified by the Board 
and filed with the Court. 

It is the Board’s position that petitioners’ motion 
constitutes an unwarranted attempt to seek a discovery 
of matters outside the record contemplated by the Act, 
and concerning which no inquiry may be had in this 
case. 

I 

The information and papers which petitioners desire to have 
added to the record are not properly parts of the “transcript 
of the entire record in the proceeding” required to be filed 
under Section 10 (f) of the Act 

Petitioners’ motion seeks to compel the Board to 
certify and file as “parts of the record” the names of 
persons who prepared any papers pertaining to the pro- 
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ceeding while it was before the Board or who cojn- 
municated with the Board or any of its subordinates 
with respect either to the case or to petitioners, together 
with the dates of such communications and any memo¬ 
randa or notes made or used in connection therewith, 
and all reports, findings, communications, papers, docu¬ 
ments and other written data pertaining to the cajse 
which were in the possession of the Board or any pt 

i 

its agents at the date of the filing of the record with 
this Court, or at any time theretofore. The motion jis 
framed in the guise of a motion to perfect the jurisdic¬ 
tion of the Court under the provision of Section 10 (jj:) 
of the Act requiring the filing of a “transcript of tljie 
entire record in the proceeding” (Motion, pp. 3-4, b, 
16-17). It is plain, however, that the motion is really 
in the nature of a petition for interrrogatories and for 

discovery of matters outside the record. 1 j 

-- 

1 Petitioners 7 prayer that the Board be required to certify anjd 
file a list of the persons who prepared, wrote, or made any of tlje 
reports, findings, or communications, written or oral, pertaining 
to petitioners or to the case, made to, or received or considered 
by, the Board or its subordinates at the various stages of tlije 
proceeding before the Board, together with the dates of any oral 
communications and any notes or memoranda with respect thereto 
(Motion, pp. 18-21), does not refer to any existing documen|t 
which may be deemed “part of the record. 77 Even were it pos¬ 
sible for the Board to compile a complete list which complied 
literally with the broadly stated prayer of the petitioners thaf 
could be done only after investigation by the Board in order t<j> 
obtain information not now or previously before it. Similarly!, 
the other broad request for every communication, report, memo)- 
randum, or written data of whatsoever nature relating in an})’ 
way to this proceeding and in the possession of the Board oij 
any of its agents at the time of the filing of the record, or at any! 
time theretofore (Motion, pp. 18-19), would be impossible oij 
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In none of the many eases decided under the Act has 
material of the nature of that which petitioners claim 
are “parts of the record” herein, been filed with any 
court. Since such data as correspondence between the 
Board and its agents, interim reports of progress to the 
Board from its regional directors and trial examiners, 
notes, memoranda, analyses, etc., exist in every case, 
petitioners necessarily contend that every decision here¬ 
tofore made by any court enforcing or setting aside an 
order of the Board is void for lack of jurisdiction be¬ 
cause not made upon a “transcript of the entire record 
in the proceeding” as required under Section 10 (e) 
and (f). 2 

literal execution and would at most provide the Court with notes 
made in analyzing the record, correspondence, reports of the 
preliminary investigations of the case, and inter-Board com¬ 
munications as to the progress of the case. 

2 Under the analogous provisions of the Federal Trade Com¬ 
mission Act the courts have held that even the formally issued 
reports of trial examiners need not be included in the transcript 
of the “entire record*' required to be filed, Raladam Co. v. Fed¬ 
eral Trade Commission* 42 F. (2d) 400. 402 (C. C. A. G). affirmed, 
283 U. S. 643; Algoma Lumber Co. v. Federal Trade Commission , 
56 F. (2d) 774 (C. C. A. 0): Arrov'-Ilart <f* liegeman Electric 
('o. v. Federal Trade Commission . GO F. (2d) 10S. 109 (C. C. A. 
2). Cf. National Labor Relations Board v. Oregon Worsted Co ., 
91 F. (2d) G71, G72 (C. C. A. 9). See also Ostermoor <f* Co.* 
Inc. v. Federal Trade Commission* Xo. 9193, October Term, 1926, 
motion denied November 15, 1926 (C. C. A. 2). In the case last 
cited the court denied without opinion a motion for an order 
directing the Commission to certifv to the court the “file leading 
to the issuance of the complaint * * * including the report 

or reports of investigations and Board of Review and all com¬ 
munications received leading to the issuance of the complaint.” 
See Statutes and Decisions, Federal Trade Commission, 1914- 
1929, pp. 720-721. Cf. Ostler Candy Co. v. Federal Trade Com - 
mission ., 106 F. (2d) 962, 965 (C. C. A. 10). 
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II 

Petitioners’ motion concerns matters which, in the light of tljie 
proceedings shown by the record, are beyond the scope of 
judicial inquiry in this case 

It is apparent from the face of petitioners’ m 
that it constitutes an attempt to go behind the record 
and to conduct a private investigation into the internal 
operations and correspondence of the Board and its 
agents. There is no more reason for such a motion 
than there would be for a motion to add to the record 
in this Court of a ease coming on appeal from a lowet 
court, a statement of the names of the trial judge’s law 

clerks or memoranda between such persons and thp 

| 

judge or among themselves, or notes and analyses mad^ 
by such persons. I 

It is now established that no inquiiy will be made bjf 
the courts into the Board’s processes of decision absent 
a prima facie showing of unfairness in the hearing. 
Six United States Circuit Courts of Appeals have de¬ 
nied similar attempted inquiries. National Labor Rela¬ 
tions Board v. Botany Worsted Mills, 106 F. (2d) 26jj> 
(C. C. A. 3) ; National Labor Relations Board v. Lane 
Cotton Mills Company, 108 F. (2d) 568 (C. C. A. 5) ; 
Ford Motor Company v. National Labor Relations 
Board, 99 F. (2d) 1003 (C. C. A. 6) ; Inland Steel Co . vj 
National Labor Relations Board, 105 F. (2d) 246 (Cj 
C. A. 7); Capples Company Manufacturers v. National 
Labor Relations Board, 103 F. (2d) 953 (C. C. A. 8)j 
rehearing denied June 12, 1939; National Labor Rela¬ 
tions Board v. Biles-Coleman Lumber Co., 98 F. (2d) 



i 
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16 (C. C. A. 9). 3 In each of the foregoing cases, the 
Board successfully contended that if courts would ever 
entertain inquiries by private litigants as to the precise 
method by which an administrative or quasi-judicial 
tribunal, or a lower court, reached its decision, includ¬ 
ing the extent of its reading and consideration of the 
evidence and of its reliance upon subordinates, they 
should do so only in cases such as Morgan v. United 
States, 298 U. S. 468, 304 U. S. 1, where material omis¬ 
sions or defects in the proceedings appear on the face 
of the record or are alleged with some prima facie 
showing of basis in fact. Cf. Clark v. United States, 
289 U. S. 1,14,18; Chicago, B. & Q. By. Co. v. Babcock, 
204 U. S. 585, 593; Great Northern By. Co. v. Weeks, 
197 U. S. 135,145/ Although petitioners rely at great 

3 The only ease in which any inquiry was held permissible is 
National Labor Relations Board v. Cherry Cotton Mills , 98 F. 
(2d) 444 (C. C. A. 5). While we do not admit the correctness 
of the Chewy Cotton Mills case, we think it is inapplicable in 
the instant case. The opinion of the Court contains language 
(98 F. (2d) 446, 447) indicating that the Board's objections to 
the interrogatories would have been sustained if the proceedings 
had included an intermediate report or proposed findings to which 
the parties had an opportunity to file exceptions and argue objec¬ 
tions. Thus, in a subsequent decision of the same circuit in the 
Lane Cotton Mills case, where the parties had been afforded 
proposed findings, the Fifth Circuit denied an inquiry into the 
Board's procedure, stating that “if it appears that the procedural 
requisites have been complied with, and a full hearing has been 
granted by the Board itself, the order of the Board must stand 
or fall upon the record from which it emanates'’ (108 F. (2d) 568, 
570). See Inland Steel Co. v. National Labor Relations Board , 
supra. See also (Xote) 38 Columbia Law Review, 1279-1282. 

4 In the Clark case the Supreme Court said: “There must be a 
showing of a prima facie case sufficient to satisfy the judge that 
the light should be let in’' (289 U. S., at 14). 
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length upon the two Morgan decisions, supra, as author¬ 
ities for the relief sought (Mem. pp. 11, 14-15, 16-^22, 
28, 32, 37-38, 49-59, 65, 78-79, 83-85, 91), these cakes 
are plainly inapplicable in the circumstances of this 
case. See Inland Steel Co. v. National Labor Relations 
Board, 105 F. (2d) 246,250-251 (C. C. A. 7). 5 | 

We submit that, in the absence of a prima facie show¬ 
ing that the hearing before the Board was defective! in 


3 In the first Morgan case there was a prima facie showing 
sufficient to support the allegations there involved. The proceed¬ 
ing included no complaint or other document to advise the peti¬ 
tioner of the Government’s claims against it, and no intermediate 
report by the trial examiner, and no proposed findings, proposed 
conclusions of law, or proposed order to which exceptions coqld 
be filed. Moreover, the oral argument was had before the Actihg 
Secretary of Agriculture, rather than the Secretary who issued 
the order. Repeated objections were made to such conduct of 
the proceedings. 208 U. S. at 476. Furthermore, as pointed qut 
in the concurring opinion of Judge Treanor in the Inland Stkel 
case (105 F. (2d), at 253), the statute involved, unlike the Ra¬ 
tional Labor Relations Act, contained no specific requirements jas 
to procedure and permitted the reviewing court to hear issues pf 
fact. Cf. National Labor Relation .v Hoard v. Botany Worsted 
Mitt*. 10G F. (2d) 2C3. 2GG-2G7 (C. C. A. 3). 

The second decision of the Supreme Court in the Morgan ca^e 
is even more plainly inapplicable. The Court agreed with tljie 
Government's contention that “it was not the function of the 
court to probe the mental processes of the Secretary in reaching 
his conclusions if he gave the hearing which the law required " 
and assumed that the Secretary sufficiently understood the pur¬ 
port of the evidence. 304 U. S., at 18. However, it held tlie 
order invalid on the ground that the hearing was insufficient bp- 
cause “Those who are brought into contest with the Government 
in a quasi-judicial proceeding * * * are entitled to be fairly 
advised of what the Government proposes and to be heard upop 
its proposals before it issues its final command.” 304 U. S-, at 
18-19. 
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some important respect, sound considerations of public 
policy and the efficient yet fair conduct of government, 
outweigh any right of a private litigant to go behind the 
record in an effort to unearth some insufficiency or 
irregularity in the hearing to support a claim that it 
was denied due process of law. Otherwise, as stated 
in the Botany Worsted case, supra, “The [Board’s] 
function of deciding controversies might soon be over¬ 
whelmed by the duty of answering questions about 
them” (106 F. (2d), at 267). 

In view of the extensive hearing before the Board shown by the record, 
no prima facie showing of unfairness can be made in this case. Peti¬ 
tioners have not made such a showing 

1. The proceedings against petitioners before the 
Board were full and normal in every respect. The case 
was instituted by charges filed by the Steel Workers 
Organizing Committee. The Board issued a complaint 
against petitioners detailing fully the unfair labor prac¬ 
tices which were to be the subject of proof. A hearing 
was held before a trial examiner at which petitioners 
were afforded full opportunity to hear witnesses pro¬ 
duced by the Board, to cross-examine such witnesses, 
to introduce evidence to meet the charges, and to argue 
by brief and orally all points of law raised. The trial 
examiner prepared and filed an intermediate report 
setting forth in 62 typed pages his findings of fact, con¬ 
clusions, and recommendations. Petitioners filed ex¬ 
tensive exceptions to the intermediate report and 
briefs in support thereof. Petitioners argued the case 
orally before the Board, with all three members present 
throughout the argument, lasting for five and a quarter 
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hours. It was only after this full hearing that the 
Board issued its decision. Substantial portions of tjhe 
Board’s decision and order rest entirely upon stipula¬ 
tions entered into between petitioners and the Boapd 
and much of the other evidence is documentary. 6 

Upon a record showing a hearing of this complete¬ 
ness there can be no contention that petitioners w^re 
not fully and fairly advised of the Board’s contentions jor 
that they were not fully heard upon the Government’s 
proposed action. National Labor Relations Board jv. 
Mackay Radio dc Telegraph Co., 304 U. S. 333, 350,351; 
Consolidated Edison Co. of N. Y. v. National Lab\)r 
Relations Board, 305 U. S. 197, 228-229; Morgan |v. 
United States, 304 U. S. 23, 26 (on rehearing). | 

2. It is manifest, we think, that petitioners do npt 
make the required prima facie showing of unfairness. 
Petitioners assert (Memorandum, pp. 84-85) that this 

0 Indeed the Board’s order, consisting of a direction to cease 
and desist from unfair labor practices under Section 8 (1) apd 
(2) of the Act, to withdraw recognition from and completely 
disestablish certain dominated labor organizations, and to post 
appropriate notices, could validly rest entirely upon the articles 
and bylaws of the dominated labor organizations, which are jin 
evidence. These documents establish that the labor organiza¬ 
tions are structurally incapable of serving as free represen tat iyes 
of the employees: even in their most recent amended form, the 
constitutions require petitioners’ consent to certain types pf 
amendments. This undisputed documentary evidence is in sill 
material respects identical with the evidence held sufficient fo 
sustain a similar order in National Labor Relation* Board |v. 
Newport News Shipbuilding <& Drydock Corp ., 308 U. S. 24jl. 
In view of the essential simplicity of the case, petitioners’ motidn 
assumes the character of a fishing expedition, which, if granted, 
could at most delay for a time the removal from petitioners’ 
plants of organizations shown to be plainly illegal by the terms 
of their basic instruments, without more. 
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requirement is met by the facts set forth in the affidavit 
submitted in support of the motion. But there is no 
pretense that those facts, gleaned from testimony and 
exhibits before the Special Committee of the House of 
Representatives which has been investigating the 
Board, relate to the instant case: thev concern only the 
conduct of other cases before the Board. 7 In this re¬ 
spect, petitioners’ motion resembles the effort by peti¬ 
tioner in Press Co., Inc., v. National Labor Relations 
Board, No. 7482, Special Calendar, April Term, 1939 
(Ct. App., D. C.) to prove that it did not receive a fair 
hearing before the Board, by setting forth in its brief 
testimony adduced before the Special Committee and 
purporting to show that other employers in other eases 
were treated unfairly. The Board, in its motion to 
strike these portions of the brief, contended, inter alia, 
that petitioner could not generalize from those inci¬ 
dents and infer that similar ones had occurred in the 

7 The motion, referring to the supporting affidavit, avers that 
during the time when the present case was being tried and de¬ 
cided, the Board engaged in certain general practices with respect 
to the use of subordinates, intermingling of judicial and prosecut¬ 
ing functions, and resort to extra-record information, each of 
which petitioners deem fatally defective procedures, and that the 
Board encouraged union organization of the steel industry (Mo¬ 
tion. pj>. ”>-13). There is. and can be, no showing that these 
actions by the Board or its agents were or are general practices; 
petitioners content themselves with setting forth a few isolated 
incidents and with asserting, without any attempt at justification, 
that they represent general practices of the Board. The final 
long step in stretching these incidents into something which 
possibly might be pertinent to the present case is the allegation, 
upon information and belief, that each of these asserted “general 
practices” was engaged in by the Board in conducting the instant 
proceeding against petitioners (Motion, p. 13). 
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course of its bearing*. By order of this Court, the por¬ 
tions of the brief objected to were excluded as irrele¬ 
vant. 

While we do not admit that the alleged procedural 
defects in other cases are in any respect relevant cjn 
this motion, we shall show that the facts set forth \n 
the affidavit do not establish any unfairness in tfye 
Board’s procedure generally, much less any unfairness 
in the particular proceeding here involved. 

(a) Alleged improper reliance upon review attorneys 

Petitioners assert that J. Warren Madden, Chairmajn 
of the Board, and various attorneys employed by the 
Board, testified before the Special Committee that the 
Board, in deciding cases, does not consider the evidence, 
intermediate report, briefs, or exceptions, but improp¬ 
erly delegates these “quasi-judicial functions to anony¬ 
mous subordinates” (Memorandum, p. 57). The 
assertions made concerning this testimony, particularly 
petitioners’ summary of what it establishes (Memo¬ 
randum, pp. 24-58), grossly misrepresent and distort 
the testimony, as comparison of the summary with th|> 
testimonv itself will demonstrate. Even if the testiL 
mony established what petitioners say it does, howeverl, 
there is no showing or intimation of any unfairness in 
this ease. None of the testimony purports to relate t<j> 
the extent of the Board’s consideration of the evidence! 
intermediate report, briefs, or exceptions in this ease, 
and none of it warrants an inference that the Board 
here relied upon Review Attorneys for its information! 
as to the evidence. Indeed, the extensive oral argu-j 
ment, lasting more than five hours in the instant case, 
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conclusively negatives any contention that the Board's 
sole source of information concerning petitioners’ 
views consisted of Review Attorneys. 

The assertions in petitioners’ memorandum that the 
Board “had not even considered the intermediate re¬ 
port of the trial examiner” (Memorandum, p. 37), 
“ignored the intermediate report” (ibid., p. 52), “paid 
no attention” to the intermediate report (ibid., p. 53), 

are not borne out bv the testimony of Chairman Mad- 

» * 

den, a portion of which is quoted in support thereof. 
Mr. Madden testified that he did not regularly read the 
intermediate report in its entirely. But in testimony 
immediately following, which petitioners do not quote, 
Mr. Madden made it clear the Board was uniformly 
fully informed of the contents of the intermediate re- 
port and gave them full weight in reaching a determi¬ 
nation. He said: 

* * * in no case do I make a decision con¬ 

trary to the finding of the Trial Examiner, with- 
out being aware of it, because as the facts are 
reported to me I am told what the Trial 
Examiner’s findings with reference to this 
are. * * * it is a problem of getting our 

work done, and it seems to me that if the Re¬ 
view Attorney can’t accurately tell me what is 
in the Trial Examiner’s report on this point and 
what reason he gave for the conclusion which he 
reached, which is different from the one I seem 
to be reaching, if I can’t trust the Review At¬ 
torney for that, I can’t trust him for anything 
(Verbatim Record of the Proceedings of the 
House Committee, vol. 2, p. 564). 
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And earlier in his testimony the Chairman had ex¬ 
plained that: 

In the Review Attorney’s presentation to the 
Board he is under a duty to indicate to the Board 
what the Trial Examiner’s conclusion was about 

j 

each point. * * * If the cold record leaves 
the Board doubtful as to which set of witnesses 
is telling the truth, or which witness, if there are 
two who tell contradictory stories, that doubt jis 
ordinarily resolved by following what the Tri^.1 
Examiner believed {ibid., p. 559). 

We think it plain that petitioners’ description <j>f 
Chairman Madden’s testimony is based only upon a 
partial statement of it, with all parts unfavorable to 
petitioner’s contentions astutely ignored. 

The same is true of petitioners’ assertions that tlie 
testimony before the Special Committee establishes that 
“the members of the Board had not read the record” 
and that “the Review Attorneys, by passing on the cred¬ 
ibility of witnesses and the weight and relevancy bf 
evidence, determined, in effect, the decisions of tlie 

I 

Board” (Memorandum, pp. 37, 44). Chairman Mad¬ 
den made it clear in his testimony that, although the 
members of the Board did not themselves read entire 
records, but relied, in general, upon Review Attorneys 
to analyze the records for them, the Board members 
did read such parts of the records as they thought nec¬ 
essary in order to enable them to reach a decision, and 
that the actual appraisal of the evidence and the mak¬ 
ing of a decision in the case is done by the members 
of the Board themselves. The following excerpts froih 
Mr. Madden’s testimony correctly portray the role o|f 
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the Review Attorney and negative petitioners’ asser¬ 
tion that the Review Attorney, rather than the Board, 
decides the case: 

* * * the Review Attorney, having before 
the oral argument analyzed and digested the 
record of the testimony and exhibits, comes be¬ 
fore the Board as soon as possible so that the 
oral argument may be as fresh in the Board’s 
mind as possible, and presents to the Board the 
issues in the case, the evidence in the case, the 
contentions of the parties and whatever else is 
in question. 

* * * * * 

Q. Do your attorneys make recommendations 
to the Board as to how to decide cases ?—A. They 
do not, except upon invitation. I have, myself, 
quite frequently, after puzzling over a conflict of 
testimonv, asked the Review Attorney what he 
thought was the truth, and when I ask him he 
gives me his opinion. 

Q. To what extent do they pass upon the im¬ 
materiality of the evidence?—A. Well, I should 
sav to substantially no extent, unless the evidence 
is so obviously immaterial that any competent 
lawver would sav so, and even in that case tliev 
tell us shortly vhv it is immaterial. 

Q. And is that true also of the competency 
and relevancy of the evidence?—A. Yes, the 
same answer would apply. 

Q. To what extent do they pass upon the cred- 

ibilitv of the witness?—A. Not to anv extent 

except in the way that I spoke of a while ago. 
***** 

Q. Do the members of the Board sometimes 
read parts of the record themselves?—A. They 
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do. They do whenever there is a felt need for 
doing something. 

***** 

Q. Mr. Madden, wouldn’t you say that t|ie 
work of a Review Attorney of the Board is simi¬ 
lar to that of a law clerk to a judge?—A. Yes,jit 

is entirely comparable to it. 

***** 

The Witness. The views and opinions of tjie 
Review Attorney have nothing to do with the 
decision unless, as I stated earlier, I, for ex¬ 
ample, am puzzled and find it impossible to re¬ 
solve a matter; I might and do occasionally, a?k 
the Review Attorney, in the same way that I 
would ask a competent lawyer friend that I 
happened to be having lunch with me * * * 
Only to that extent, and that only rarely, does 
the opinion of the Review Attorney find its why 
into the decision (Verbatim Record, etc., vol. |2, 
pp. 557-559, 561, 563). 

Likewise plainly erroneous is petitioners’ statement 
that Chairman Madden “testified that the Review 
Attorneys actually write the decisions in proceedings 
before the Board, such decisions being merely corrected 
bv the members of the Board as to grammar and stvlej” 
(Memorandum, pp. 49-50). In the testimony quotejd 
above, Chairman Madden stated clearly that the Boayd 
members themselves decide the cases, usually without 
any recommendation by the Review Attorney. It Is 
true that the Review Attorney drafts the Board’s deci¬ 
sion ; this is done, however, after the Board has decide^ 
the case and has given the Review Attorney detailed 
instructions as to the findings and order to be made. 

248840—40-2 
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The Review Attorney’s role as the Board’s amenuensis 
was described by numerous Review Attorneys who 
appeared as witnesses before the Special Committee; 
their testimony confirms that of Chairman Madden, in 
that they emphasized that the drafting of the decision 
is undertaken only after they have been fully instructed 
by the Board members concerning the contents of the 
written decision and order ( Verbatim Record, etc., vol. 
1, pp. 382,387,418,431, 449, vol. 2, pp. 191,197, 265-266, 
273, 298). 

Such assistance as the Board receives from its Re¬ 
view Attorneys is both necessary and proper. National 
Labor Relations Board v. Biles-Coleman Lumber Co., 
98 F. (2d) 16,17 (C. C. A. 9); Cupples Company Mfrs. 
v. National Labor Relations Board, 103 F. (2d) 953,958 
(C. C. A. 8); Inland Steel Co. v. National Labor Rela¬ 
tions Board, 105 F. (2d) 246, 251 (C. C. A. 7); National 
Labor Relations Board v. Lane Cotton Mills Co., 108 
F. (2d) 56S, 570. See Morgan v. United States, 298 
U. S. 468. 481; Crane v. Nichols, 1 F. (2d) 33, 35 (S. D. 
Texas); United States v. Standard Oil Co. of Cal., 20 F. 
Supp. 427, 448-449 (S. D. Cal.). Five Circuit Courts 
of Appeals have held that allegations similar to those 
of petitioners with respect to the Board’s reliance upon 
Review Attorneys are insufficient to warrant a dis¬ 
covery. National Labor Relations Board v. Botany 
Worsted Mills, 106 F. (2d) 263 (C. C. A. 3) and the 
decisions in the Biles-Coleman, Cupples, Inland Steel, 
and Lane Cotton eases, supra. No Circuit follows a 
different line of authority, and petitioners present no 
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valid reason for a departure from these uniform ded- 

8 

sions. ! . 

(b) Alleged improper reliance upon material not part of the record 

Petitioners assert that it was the Board’s general 
practice to consider, in reaching its decisions, material 
not part of the record, such as material' in the “in¬ 
formal file/’ ex parte written information and advice 
from trial attorneys, regional directors and others, and 
ex parte oral communications from others (Motion, 
pp. 6-9). Needless to say, there is no attempt to shdw 
that any of the findings in this case was made upon sujdi 
material; petitioners’ broad accusations are not shovlm 
to have the slightest basis in fact in this case. In such 
circumstances, petitioners plainly may not go behind 
the Board's statement in its decision (14 N. L. R. p. 
539, 546, 630) that its findings, conclusions and ordpr 
are based upon the record. See Federal Communicfi- 
tions Commission v. Sanders Bros . Radio Station, 60 
S. Ct. 693, 699 (decided March 25,1940). 9 j 

8 Even if petitioners’ assertions concerning the Board's reading 
of the evidence and reliance upon Review Attorneys were 4 s " 
sumed, arguendo . to be accurate and to be material to the question 
of the validity of the hearing, they would not support or evjsn 
be relevant to the contention that the Board should certify ahd 
file as additional parts of the record the “informal file” and any 
supposed notes, memorandum, correspondence, or other written 
data pertaining to the case. 

9 The Supreme Court affirmed an order of this Court (106 F. 
(2d) 321, 326, 327) denying a motion for a diminution of the 
record; the motion was filed in an attempt to prove that the 
Commission had considered as evidence in the case certain dajta 
and reports which had not been introduced at the hearing aijid 
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Since the Board's decision shows on its face that the 
findings and order were the result of a careful weighing 
of the evidence (Cf. Railroad Commission v. Pa-cific 
Gas cf* Electric Co., 302 U. S. 388, 396-397; Acker v. 
United States, 298 U. S. 426), it must be presumed, in 
the absence of any showing to the contrary, that the 
Board did not consider material not in the record. Cf. 
Keith Lumber Co. x. Houston Oil Co., 257 Fed. 1, 8 
(C. C. A. 5) cert, den., 250 U. S. 666; Unkle v. Wills, 281 
Fed. 29, 34 (C. C. A. 8); Jonah v. Armstrong, 52 F. 
(2d) 343, 345 (C. C. A. 10); National Reserve Co. v. 
Scudder, 71 F. (2d) 884, 888 (C. C. A. 9); Wade v. 
Blieden, 86 F. (2d) 75, 77 (C. C. A. 8); Swepston v. 
United States, 251 Fed. 205, 209, (C. C. A. 6); Anderson 
v. United States, 65 F. (2d) 870, 872 (C. C. A. S). 10 

(1) Alleged use of “informal file ”.—Petitioners 
assert that Review Attorneys used by the Board in con- 

which the respondent had not had an opportunity to examine. 
The Commission's denial that it had used the data or reports as 
evidence is comparable to the aforementioned statements con¬ 
tained in the signed decision of the Board herein. 

10 In those cases it was shown, on appeal from a court sitting 
without a jury, that the trial judge had admitted improper 
evidence, but it was not shown that the decision below* was based 
in whole or in part upon such evidence. The appellate courts 
in each instance indulged a presumption that the improper 
evidence was not considered. Compare American Law Institute. 
Code, of Evidence. Tentative Draft Xo. /. Rule 8. which would 
preclude a verdict or findings from being set aside because of 
erroneous admission of evidence unless the appellate court deter¬ 
mines that such evidence “had substantial influence in producing 
the verdict or findings." Rule 0 would preclude reversal for 
improper exclusion of evidence unless the appellate court deter¬ 
mines that “the excluded evidence would have had a substantial 
influence in producing a different verdict or findings." 
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liection with this proceeding “read and considered, if 
part of the record in the proceeding, whatever docu¬ 
ments were in the informal file” (Memorandum, p. 2»5). 
Aside from the fact that this unequivocal statement is 
based upon a tenuous inferential process built ujj)on 
isolated alleged instances in connection with other ca$es, 
it is plain that petitioners have misread, distorted, and 
misrepresented the testimony before the Special Ccjm- 
mittee which is supposed by petitioners (Memorandum, 
pp. 26-32) to establish a general practice by Review 
Attorneys of resorting to the “informal file.” 11 E&cli 
of the Review Attorneys upon whose testimony peti¬ 
tioners rely testified categorically that he did not trteat 
material in the informal file as evidence in the c^se. 
Thus, the inferences drawn by petitioners from Mjiss 
Freeling’s testimony regarding her use of the “infor¬ 
mal file” in the American Radiator Company case are 
potently untenable in view of her express testimony 
that: 

Nothing in the informal file was considered! to 
be part of the record and was not taken into con¬ 
sideration in making report to the supervisor, 

the Board or in making the summary. 

***** 

We [Review Attorneys] looked through the in¬ 
formal file not as part of the formal record, but 
to check on whether or not there was correspond¬ 
ence for which we might be responsible, rucli las 

11 Since April 3. 1939, the effective date of the instruction 
quoted in the supporting affidavit (Affidavit, pp. 10-11), Revijew 
Attorneys have not had access to the informal files, the checking 
of the files being done by employees in the office of the Secretary 

of the Board. 


i 
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a request for oral argument, a letter accompany¬ 
ing exceptions or something of that nature (Ver¬ 
batim Record , etc., vol. 1, pp. 428-429, 430. See 
also, pp. 387, 428). 

Chairman Madden testified, with respect to the use 
of the “informal file,” as follows: 

Q. When Review Attorneys had access to the 
informal files, were any facts which might ap¬ 
pear in those files used as facts to be reported to 
the Board, on the basis of which it should make 

its decision in the case?—A. They were not. 
***** 

Q. Do you think it is possible for the members 
of the Board to have knowledge of a matter 
which might be in an informal file and still make 
decision in the case on the formal record?—A. 
I think it is entirely possible. I think if we are 
not capable of keeping the things that have been 
proved separate from the things that have been 
said casually or in writing, that we are made of 
too frail material to do the work that we are 
doing. 

I suppose in that respect we are situated like 
any judicial officer. He is constantly reading 
things in the newspapers and the magazines, and 
he is constantly having presented to him motions, 
offers of proof, this, that, and the other thing, 
which, of course, he becomes aware of when he 
reads them, but if he does not receive these 
things in evidence he does not allow the unproved 
allegations to affect his decision (ibid., vol. 2, p. 
560). 

Petitioners cite (Memorandum, pp. 29-30) as an “ac¬ 
tual instance of improper reliance placed upon ex parte 
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and highly prejudicial communications,” the testimony 
of Mrs. Porter. That witness testified that she called! to 
the Board’s attention the information referred to, be¬ 
cause— 

I thought the Board might well want to Re¬ 
open that record and have a new hearing on tliat 
admission by respondent. * * * the Boalrd 
decided not to have any rehearing, and the Board 
did not use that evidence at all in connection with 
the decision (Verbatim Record, etc., vol. 1, p. 
447). | 

Chairman Madden likewise denied that anv reliance 
was placed by the Board upon the extra-record comniu- 
nieation: 

If we discussed that matter for the purpose of 
determining whether that record should be Re¬ 
opened and this evidence received, we concluded 
that the record would not be reopened, and since 
we didn’t reopen it we did not consider any of 
those statements in the decision of the ease (ibid., 
vol. 2, p. 566). 

The statement quoted by petitioners (Memorandum, 
pp. 30-31) from Review Attorney Freund’s summary 
of a Regional Director’s recommendations, as appears 
from a complete reading of the exhibit in question 
(ibid., vol. 2, p. 214), related solely to the determina¬ 
tion of whether a run-off election should be held anjd, 
if so, on what date. There was, at the time of this com¬ 
munication, no unfair labor practice proceeding pend¬ 
ing against the company in question, the Board’s deci¬ 
sion upon that portion of the ease having been pre¬ 
viously issued (see ibid., vol. 2, p. 190). 


I 
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(2) Alleged use of ex parte information .—Petitioners 
assert that Review Attorneys also went outside the in¬ 
formal file and sought further ex parte information; 
in support of this generalization there are cited two 
instances in which Review Attorneys sent requests for 
information to regional offices of the Board (Memo¬ 
randum, pp. 31-33). In each of these instances, it 
clearly appears from testimony which petitioners fail 
to set out in their affidavit or memorandum that the 
information was sought solely for the purpose of de¬ 
termining whether the record should be reopened and 
a further hearing had; in neither case was the informa¬ 
tion sought or used for the purpose of being considered 
in reaching a decision upon the merits of the case {Ver¬ 
batim Record, etc., vol. 1, p. 460; vol. 3, p. 477). 

The information furnished to Review Attorneys by 
the Board's Division of Economic Research consisted, 
as appears from the testimony of Chairman Madden 
and of the various Review Attorneys who mentioned 
the subject, only of matters of common knowledge, as, 
for example, explanations of technical terms used in 
various mechanical operations {ibid., vol. 1, p. 612; 
vol. 2, pp. 181, 193, 560). The showing made by peti¬ 
tioners (Memorandum, pp. 33-34) that Kurasch, the 
Review Attorney assigned to the instant case, requested 
information pertaining to “labor relations’’ from the 
Division of Economic Research, does not, therefore, in 
itself raise a doubt as to the fairness of the hearing. 
There is no allegation or showing that any information 
was furnished in the instant case; much less is there any 
attempt to show the nature of the hypothetical 
information. 
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(3) Alleged reports "by Review Attorneys .—Peti¬ 
tioners assert that they were denied due process in thkt 
they were not afforded an opportunity to contest the 

_ I 

reports made by the Review Attorneys to the Board 
(Motion, pp. 6-7, 11; Memorandum, pp. 55-58). Peti¬ 
tioners with equal logic might assert a constitutional 
right to appear at conferences between the judges df 
this Court and their law clerks concerning the disposi¬ 
tion of the present motion, or to examine and contest 
memoranda or drafts of opinions prepared by the law 
clerks under the direction of the judges. 

In the present case, the trial examiner’s intermediate 
report was served upon petitioners and they filed objec¬ 
tions and supporting briefs and argued orally before 
the members of the Board. The Board’s order was in 
all material respects identical with that recommended 
in the intermediate report. Under these circum¬ 
stances, petitioners’ assertions that the Review Attor¬ 
ney prepared the Board’s decision and order and pre¬ 
sented it to the Board without notice to petitioners and 
without affording them an opportunity to object to 
what the Government proposed, are clearly untenable. 
What petitioners propose would require that proceed¬ 
ings before the Board continue ad infinitum. 

(c) Alleged intermingling of prosecuting and judicial functions 

I 

In support of their contention that it is the general 
practice of the Board to permit improper exercise of 
control over trial examiners, and otherwise to bring 
about an intermingling of prosecuting and judicial 
functions, petitioners cite several instances of allegedly 
improper associations between trial examiners and thej 
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Board attorneys who were trying cases before them 
(Motion, p. 11; Memorandum, pp. 58-67). The in¬ 
stances cited by petitioners which reveal improper con¬ 
duct by a trial examiner (Memorandum, pp. 59-60) are 
in violation of the Board’s rules. Concerning the con¬ 
duct of Trial Examiner Raphael, Chairman Madden 
testified as follows: 

I think that that conduct on his part was quite 
improper. I think if the Trial Examiner 
thought that the case was being badly tried from 
the Government standpoint by the Board’s attor¬ 
ney, that it would have been quite proper for him 
to have said just that much to Mr. Fahy or to Mr. 
Watts or to any of the superior legal officers of 
the Board. I think it would be quite proper for 
a district judge, who thought it was being badly 
tried by some assistant district attorney, to say 
to the district attorney that he thought it was 
being badly tried, but I think so far as taking any 
further part in laying the plans and the strategy 
for further trial of it, I think that that was 
improper conduct on the part of the Trial Exam¬ 
iner and was a violation of instructions which 
the Board has given the Trial Examiner ( Verba - 
tint Record, etc., vol. 2, p. 566). 

These exceptional cases cannot afford firm founda¬ 
tion for petitioner’s inference that the Board's trial 
examiners generally engage in such conduct, or that 
similar unique excesses occurred in this case., The 
Board has separated its prosecuting and judicial func¬ 
tions by separating personnel and supervision of work. 
Fourth Annual Report of the National Labor Relations 
Board (Govt. Print. Off. 1939), pp. 11-12. That the 
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members of the Board should be in charge of all Boat’d 
employees, including trial examiners and attorneys, was 
contemplated by Congress in adopting the Act. Sec¬ 
tion 4 (a). The direction of the various branches of 
the Board’s work by Board members and its General 
Counsel presents no violation either of the Act or of 
constitutional guarantees. Cf. Consumers Power Com¬ 
pany v. National Labor Relations Board, decided 
June 27, 1940 (C. C. A. 6) ; National Harness Mfi’s. 
Ass’n v. Federal Trade Commission, 268 Fed. 705, 7(j)7 
(C. C. A. 6) ; Federal Trade Commission v. F . A. Maf- 
toccio Co., 87 F. (2d) 561, 566-567 (C. C. A. 8), cerit. 
den., 301 U. S. 691. I 

Petitioners’ utter failure to establish even an intima¬ 
tion of improper intercourse between the trial examiner 
and the Board's attorney in this case, precludes a fish¬ 
ing expedition to discover whether petitioners’ hopes qi 
irregularities in this respect are more than wishfiil 
thinking. 

(d) Alleged encouragement by the Board of unionization in the steel 

industry 

The charge, lightly made, that “it was inevitable that 
in any proceeding to which S. W. 0. C. was a party the 
outcome was prejudged” (Memorandum, p. 68), caji 
only show that petitioners’ economic hates have over¬ 
come their discretion. 12 Neither the affidavit submittejl 
by petitioners nor the evidence adduced before the Spe¬ 
cial Committee furnishes any basis for this charge of 
corruption against government officials. 


12 Allegations of this character would not be tolerated if madp 
against a court. Cf. Section 21 of the Judicial Code (29 
IT. S. C., § 25); Ex parte American Steel Barrel Co ., 230 U. S. 
35, 43-44. 


I 

I 
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The support attempted is this: A special investi¬ 
gator employed by the Board, whom petitioners do not 
even suggest had anything to do with the instant case, 
for a period of time and for his own use kept himself 
informed of and was sympathetic to the steps being 
taken to form the S. W. O. C. and attempt unionization 
of the steel industry. A showing that a single one of 
the hundreds of Board employees was sympathetic 
toward the S. W. O. C. cannot mark the members of the 
Board as having prejudged the instant case. The fur¬ 
ther testimony regarding the manner of the institution 
of proceedings against the Inland Steel Company dis¬ 
closes no improper conduct, and certainly no basis for 
investigating the case at bar (see testimony of Chair¬ 
man Madden concerning the Inland Steel case, 
Verbatim Record, etc., vol. 2, pp. 514-515). 

CONCLUSION 

We submit that petitioners’ assertions of irregulari¬ 
ties in the hearing afforded it before the Board fall far 
short of the prima facie showing of unfairness which is 
required. In view of the lengthy investigation con¬ 
ducted by the Special Committee, and of the fact that 
the Committee did touch upon one aspect of this im¬ 
portant case (compare Kurasch incident, supra, p. 22), 
there is a cogent presumption that, if the irregularities 
asserted had in fact occurred, they would have been 
disclosed before the Committee. 

Upon the showing made by petitioners, the presump¬ 
tion of regularity which attends the official acts of 
public officers must be held conclusive. Cf. Smith v. 
St. Louis and S. W. Ry. Co., 181 U. S. 248, 258; United 
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States v. Chemical Foundation, Inc., 272 U. S. 1, 14h-15 ; 
Consolidated Edison Co. v. National Labor Relations 
Board, 305 U. S. 197, 228; Morgan v. United States}: 304 
U. S. 1, 18; Be Cambria v. Rogers, 189 U. S. 119, j.22; 
West v. Hitchcock, 205 U. S. 80, 86; and cases cited 
supra, pp. 5-6. Petitioners have plainly aligned 
themselves with those litigants who “become overcriti- 
cal of a trial judge after conviction and on appeal sjeek 
to try him instead of the merits or demerits of their 
cause.” United States v. Breen, 96 F. (2d) 782-784 
(C. C. A. 2), cert, denied, 304 U. S. 585. The motion 

I 

should be denied. 

I 
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lltritpfc States (tart of Appeals j 

for the District of Columbia 


Bethlehem Steel Company (a Pennsyl¬ 
vania corporation) and Bethlehem 
Steel Corporation (a Delaware 
corporation) , 

Petitioners , 

Plan of Employees' Representation at 
the Steelton (Pa.) Plant of Bethlehem 
Steel Company, Plan of Employees’ Rep¬ 
resentation at the Cambria Plant of 
Bethlehem Steel Company, Johnstown, 
Pa., and Steel Workers Organizing Com¬ 
mittee, 

Interveners , 

— against — 

National Labor Relations Board, 

Respondent . 


Association of Employees at the Mary¬ 
land Plant of the Bethlehem Steel 
Company, an unincorporated asso¬ 
ciation, 

Petitioner , 

— against — 

National Labor Relations Board, 

Respondent. 


No. 7508 


and 


No. 753$ 
Consolidated 


BRIEF FOR THE PETITIONERS IN No. 7503 ! 

j 

The above-entitled proceedings No. 7503 and No. 7338, 
as consolidated, are before this Court for hearing on the 
merits, and there is likewise before this Court for hearing 
at the same time an application of the petitioners in the 
above-entitled proceeding No. 7503 (hereinafter sometinjies 
called the Petitioners) under Section 10, subdivision (e)i of 
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the National Labor Relations Act* (hereinafter called the 
Act) for leave to adduce additional evidence (hereinafter 
sometimes called the Application to Adduce Additional 
Evidence). 

I 

JURISDICTIONAL STATEMENT 

1. Proceedings in this Court. 

The Petitioners have by the petition in No. 7503 (R. 
1-18) petitioned this Court for a review of an order of the 
National Labor Relations Board (hereinafter sometimes 
called the Board), dated August 14, 1939. 

The petitioner in the above-entitled proceeding No. 7538 
has by the petition in No. 7538 (R. 11056-66) likewise peti¬ 
tioned this Court for a review of such order (hereinafter 
sometimes called the Order). 

By orders of this Court (R. 11054-5), Plan of Employees' 
Representation at the Steelton (Pa.) Plant of Bethlehem 
Steel Company and Plan of Employees’ Representation at 
the Cambria Plant of Bethlehem Steel Company, Johns¬ 
town, Pa., have been permitted to intervene in No. 7503 
and, by order of this Court (not printed) made March 20, 
1940, Steel Workers’ Organizing Committee (hereinafter 
sometimes called SWOC) was also permitted to intervene 
in No. 7503. Also by order of this Court (R. 11066-7), the 
proceeding in No. 7538 has been consolidated with the pro¬ 
ceeding in No. 7503. 

2. Proceedings Before the Board. 

(a) Parties and Pleadings. 

The Order (R. 19-24) was made in a proceeding before 

•Act of July 5, 1935, c. 372, 49 Star. 449; Secs. 151-166, Tit. 29, 
U.S.C. The pertinent provisions of such Act are set forth in an appendix 
to this brief, separately printed (hereinafter sometimes called the 
Appendix). 


3 


the Board known upon its records as Case No. C-170 (here¬ 
inafter sometimes called Case No. C-170) which was insti¬ 
tuted by a complaint of the Board (R. 33-38) issued August 
26, 1937 (hereinafter called the Complaint), upon a charge 
(R. 39-42) sworn to by one Clinton S. Golden as Regional 
Director of SWOC and filed with the Board. The Petitioners 
were the Respondents in that proceeding and are sometimes 
hereinafter so referred to, for the purpose of accuracy in 
describing events which occurred during that proceeding. 

The Complaint contains numerous allegations jwith 
respect to alleged acts of the petitioner Bethlehem $teel 
Company (hereinafter sometimes called the Company 
Petitioner) and the petitioner Bethlehem Steel Corpora¬ 
tion (hereinafter sometimes called the Corporation peti¬ 
tioner), which acts the Complaint alleges (R. 38), ^con¬ 
stitute unfair labor practices affecting commerce, within 
the meaning of Section 8, subdivisions (1) and (2),|and 
Section 2, subdivisions (6) and (7)” of the Act. 

The Complaint does not charge that the Petitioners, 
or either of them, have engaged in any of the unfair labor 
practices defined in the Act other than the unfair l^bor 
practices defined in Section 8, subdivisions (1) and (^). 

It would not serve any useful purpose and would only 
unduly lengthen this brief to set forth in detail the various 
allegations of the Complaint. Accordingly, we shall ncjt do 
so, but will refer to them as we proceed with our argu¬ 
ments in this brief, in so far as we shall deem it necessary 
so to do in order to develop and make such argumjents 
clear to this Court. 


The plants and works of the Company Petitioner 
volved in Case No. C-170 at the close of the hearing there 


m- 

iin* 


* The Complaint as originally issued covered other plants of the 
Company Petitioner, but the Trial Examiner of the Board (hereinafter 
sometimes called the Trial Examiner) before whom the hearing in| Case 
No. C-170 was conducted granted (R. 394$) a motion of counsel for 
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are seven separate plants and two separate works of the 
Company Petitioner. Such plants and works are owned, 
or held under lease and operated, by the Company Peti¬ 
tioner. They are the iron and steel producing plants located, 
respectively, at Bethlehem, Pennsylvania, at Johnstown, 
Pennsylvania, and vicinity; at Sparrows Point, Maryland; 
at Steelton, Pennsylvania; at Lebanon, Pennsylvania; and 
at Lackawanna, New York; the concentrating and sintering 
plant located at Lebanon, Pennsylvania; and the steel fabri¬ 
cating works located, respectively, at Leetsdale, Pennsyl¬ 
vania, and at Rankin, Pennsylvania. Such plants and works 
are, respectively, hereinafter sometimes called the Bethle¬ 
hem Plant, the Cambria Plant, the Maryland Plant, the 
Steelton Plant, the Lebanon Plant, the Lackawanna Plant, 
the Concentrator Plant, the Leetsdale Works, and the Ran¬ 
kin Works; and all such plants and works together are 
hereinafter sometimes called the Plants and Works. 

On September 4, 1937, the Company Petitioner filed 
with the Board its verified answer to the Complaint 
(R. 107-9), consisting, in substance, of a general denial of 
the allegations of the Complaint, and the Corporation 
Petitioner filed with the Board its verified answer to the 
Complaint and motion to dismiss it (R. 109-12), which veri¬ 
fied answer and motion to dismiss consisted, in sufcst ;nce, of 
a general denial of the allegations of the Complaint and 
affirmative matter in support of the motion to dismiss. 

The respective labor organizations the charters of which 
are comprised in the provisions of the respective Plans of 
Employees’ Representation in effect at the Bethlehem Plant, 
the Cambria Plant, the Maryland Plant, the Steelton Plant, 
the Lebanon Plant, and the Lackawanna Plant, respectively, 
were permitted to intervene in Case No. C-170, the inter¬ 
vention of each thereof, except the intervention of that one 
of them the charter of which is comprised in the provisions 


the Respondents in Case No. C-170, the Petitioners, made during such 
hearing to dismiss the Complaint as to such other plants. 
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of the Plan of Employees’ Representation in effect at the 
Cambria Plant, having been limited, however, by the Trial 
Examiner to matters having to do with the Section 8, Sub¬ 
division (2), phase of such Case (R. 10836,1863, 10832, 3023, 
10835,10833). | 

Such respective labor organizations which so intervened 
each filed an answer to the Complaint (R. 154-6, 131-2,168- 
9, 177-8, 171-3, 201-3). | 

(b) The Hearing, Intermediate Report, Exceptions jand 
Argument. 

Case No. C-170 was consolidated by the Board for i the 
purpose of hearing with a proceeding before it knbwn 
upon its records as Case No. R-177 (hereinafter sometimes 
referred to as Case No. R-177 (R. 32). The proceecjing 
before the Board in Case No. R-177 was based upon a peti¬ 
tion also filed by said Clinton S. Golden as Regional ’Di¬ 
rector of SWOC and is stated by the Board in its notice 
of hearing in Case No. R-177 (R. 73) to involve “a question 
affecting commerce * * * concerning the representation of 
employees” in the plants specifically named in the Com¬ 
plaint. 

A hearing (hereinafter sometimes called the hearing) 
was held in Case No. C-170 and Case No. R-177, consol¬ 
idated, before the Trial Examiner who was appointed! by 
the Board to act as a trial examiner therein. The hearing 
began on September 8, 1937, and ended on July 15, 1^38. 

After the close of the hearing, the Company Petitioner 
and the Corporation Petitioner, pursuant to leave granted 
by the Trial Examiner at the final session of the hearijag, 
each filed with the Board on July 25, 1938, a motion! to 
dismiss the Complaint (R. 232-7). The labor organization 
the charter of which is comprised in the provisions of the 
Plan of Employees’ Representation in effect at the Steelton 
Plant also filed a motion, dated July 21, 1938, to dismiss the 
Complaint (R. 231-2). j 



6 


After the filing of such motions to dismiss, the Trial Ex¬ 
aminer filed a so-called Intermediate Report (R. 239-310) 
in Case No. C-170 (hereinafter sometimes called the Inter¬ 
mediate Report) which was received by counsel for the 
Respondents on December 28, 1938. In the Intermediate 
Report, among other things, the Trial Examiner denied (ex¬ 
cept in so far as he dismissed certain portions of the Com¬ 
plaint as stated in Findings 83, 84, 85 and 87 of the Inter¬ 
mediate Report) the above-mentioned motions to dismiss 
(R. 244), but the Trial Examiner did not make any de¬ 
cision on the above-mentioned motion to dismiss of the 
Corporation Petitioner filed on September 4, 1937. 

On February 23, 1939, the Petitioners filed their ex¬ 
ceptions to the Intermediate Report which are included 
in a document which is hereinafter sometimes called the 
Statement of Exceptions (R. 362-729) and in such docu¬ 
ment the Petitioners severally moved that the Complaint 
be dismissed (R. 729). Thereafter, the Petitioners were 
given notice of a hearing before the Board and they argued 
Case No. C-170 before the Board on March 29, 1939.* 

After the argument of Case No. C-170 before the Board 
and on July 21, 1939, the Petitioners filed with the Board 
a motion to supplement the record in Case No. C-170 as 
to the procedure of the Board and for leave to except and 
argue to the record as so supplemented. 

(c) Decision and Order. 

On August 14, 1939, the Board issued a document (R. 
10868-11000) containing the decision in Case No. C-170 
(hereinafter called the Decision) and the Order. 

In the Decision, among other things, the Board denied 
the last above-mentioned motions to dismiss the Complaint; 

* The six labor organizations which have intervened in Case No. 
C-170 also argued it before the Board on the same date. 



7 


(R. 10874), denied a petition which had been filed enuring 
the hearing for an order vacating and setting aside the rul¬ 
ing of the Trial Examiner denying the Respondents in| Case 
No. C-170, the Petitioners, a subpoena ad testificandumi (R. 
10873), and denied, without discussion, the above-jmen- 
tioned motion filed by the Petitioners on July 21, 1939, to 
supplement the record in Case No. C-170 as to the procedure 
of the Board and for leave to except and argue to the record 
as so supplemented (R.10875). 

The Order* (R. 10976-8), in effect, directs the Petition¬ 
ers, and each of them and their officers, agents, successors 
and assigns (1) to cease and desist from (a) dominating 
or interfering with the administration of the respective 
labor organizations involved in Case No. C-170 (herein¬ 
after collectively sometimes called the Employees’ labor 
Organizations**) or with the formation or administration 
“of any other labor organization of the employees,’i and 
from contributing support to the Employees’ Labor Organi¬ 
zations or to any such other labor organization (Par. 1 
(a)); (b) recognizing the Employees’ Labor Organizations 
as the representatives of any of the employees for thej pur¬ 
poses of dealing with the Petitioners concerning grievances, 

* For the convenience of the Court, we set forth the Order in the 
Appendix. (See pp. 19-21 thereof.) 

* * In the Order, the Board orders the Petitioners to cease and! desist 
from interfering with the administration of the Plans of Employees' Repre¬ 
sentation at the respective plants and works of the Company Petitioner 
therein referred to, which Plans the Board finds are long-established labor 
organizations within the meaning of Section 2, subdivision (5), of ttye Act. 
As we hereinafter show, infra (pp. 104-7), the Plans are more thah labor 
organizations, in that each of them includes the charter of a labor Organi¬ 
zation and an agreement between it and the Company Petitionej:. In 
describing the Order, therefore, and elsewhere in this brief, we reefer to 
the labor organizations the charters of which are contained in the Plfcins as 
the Employees’ Labor Organizations, and at pages 104-7, infra, wej state 
precisely what we mean by the term "Employees’ Labor Organizations”, 
among others. 
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labor disputes, wages, rates of pay, hours of employment, 
or other conditions of work (Par. 1 (b)); and (c) “In any 
other manner” interfering with, restraining or coercing 
the employees in the exercise of their rights under Section 
7 of the Act (Par. 1 (c)); and (2) to withdraw all recog¬ 
nition from the Employees’ Labor Organizations as the 
representatives of any of the employees for the purpose of 
dealing with the Petitioners concerning grievances, labor 
disputes, wages, rates of pay, hours of employment, or 
conditions of work, and completely to disestablish the Em¬ 
ployees’ Labor Organizations as such representatives (Par. 
2 (a)). 

The Order further directs the posting and maintenance 
for a specified time in the Plants and Works of notices of 
compliance with the requirements of the Order, and pro¬ 
vides for notification to the Board of the steps taken by the 
Petitioners to comply with the Order (Pars. 2 (b) and 
(c)). 

Certain allegations of the Complaint as specified in the 
Order were thereby dismissed by the Board*. 

* The Order provides in this respect (R. 10978): 

"AND IT IS FURTHER ORDERED that paragraphs 12 and 
14 of the complaint be, and they hereby are, dismissed. 

"AND IT IS FURTHER ORDERED that those allegations in 
the complaint which allege that the respondents offered induce¬ 
ments to certain of their employees not to join or assist the union; 
conducted a so-called 'back-to-work’ movement of their employees 
in a manner to interfere with, restrain, and coerce their employees 
in the exercise of the rights guaranteed by Section 7 of the Act; 
caused the streets of Johnstown and surrounding communities to 
be patrolled by armed men for the purpose of interfering with, re¬ 
straining and coercing their employees; interfered with peaceful 
picketing by their striking employees; caused union members and 
organizers to be unjustly arrested, detained and sentenced; and 
caused union members to be brutally attacked and beaten in its 
Johnstown plant, be, and they hereby are, dismissed." 

Such paragraphs 12 and 14 of the Complaint are as follows: 

"12. The respondents, by their officers, agents, and represen- 
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3. Jurisdiction of the Board and of this Court. 

The jurisdiction of the Board to issue the Complaint 
and to hold the hearing and its jurisdiction, if any, to niake 
the Order arise by virtue of the provisions of Section 10 
of the Act, particularly subdivisions (b) and (c) thereof. 

This Court has jurisdiction herein to review the Otder 
by virtue of the provisions of subdivision (f) of Section 
10 of the Act. i 

I 

This Court has jurisdiction herein to consider the Ap¬ 
plication to Adduce Additional Evidence by virtue of ithe 
provisions of subdivision (e) of such Section 10. 

II 

STATEMENT OF THE CASE 

1. Parties and Proceedings in this Court. 

| 

By the petition in No. 7503 the Petitioners seek a 

tatives, while engaged at said plants, at Johnstown and Bethlehem, 
Pennsylvania, and Sparrows Point, Maryland, as above described, 
from on or about July 1, 1936 down to and including the date of 
the issuance of this complaint, have discharged, laid off and re¬ 
fused to reinstate certain of their employees, and have demote^ or 
transferred certain of their employees to jobs involving less jpay 
and less desirable working conditions, and have, by other acts, jdis- 
criminated against certain of their employees for the reason that 
they have joined or assisted the Union and engaged in concerted 
activities with other employees of the respondents for the purjsose 
of collective bargaining and other mutual aid and protection. , 

"14. The respondents, by their officers, agents, and represen¬ 
tatives, while engaged at said plants, at Johnstown and Bethlehem, 
Pennsylvania, and Sparrows Point, Maryland, as described abbve, 
from, on or about July 1, 1936, down to and including the dat^ of 
the issuance of this complaint, have maintained arms in said pljmts 
and have hired and utilized the services of many men as police land 
guards and in other capacities, with the intention and effecj: of 
interfering with, restraining and coercing their employees in j the 
exercise of the rights guaranteed in Section 7 of said Act." 
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decree by this Court setting aside those parts of the Order 
numbered 1 (a), (b) and (c) and 2 (a), (b), (c), and 
(d), and each and every portion of such parts, and such 
other, further or different relief as to this Court may seem 
just and proper (R. 16). 

In its answer to the petition in No. 7503 and request 
for enforcement of the Order (R. 19), the Board does not 
answer the allegations of the petition in No. 7503 with 
respect to the history of Case No. C-170 before the Board, 
but prays reference to the transcript of the entire record in 
Case No. C-170 as certified by the Board and filed in No. 7503 
by the Petitioners; and the Board, with certain exceptions 
to which we shall hereinafter refer (p. 18), denies 
the other allegations in said petition (excluding those in 
paragraphs First and Second with respect to the identifica¬ 
tion of the Petitioners and the jurisdiction of this Court) 
(R. 19). 

By such answer and request for enforcement the Board 
seeks a decree (a) denying in whole the petition in No. 
7503 and enforcing in whole the Order and (b) requiring 
the Petitioners, and each of them and their officers, agents, 
successors and assigns to comply therewith (R. 20). 

The respective labor organizations the charters of which 
are comprised in the provisions of the respective Plans of 
Employees’ Representation in effect at the Cambria Plant 
and the Steelton Plant, by their petitions to intervene in 
No. 7503, and the labor organization the charter of which is 
comprised in the provisions of the Plan of Employees’ Rep¬ 
resentation in effect at the Maryland Plant, by its petition 
in No. 7538, seek, in effect, to have the Order set aside in 
so far as it is adverse to them, respectively, and SWOC 
apparently seeks to have the Order enforced in whole. 

At the Plants and Works the Company Petitioner en¬ 
gages principally in the business of producing iron and 
steel (finished and semi-finished), building railroad cars 
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and fabricating structural steel (R. 8737, 8738, 8739, ^740, 
8741, 8749). 

The Corporation Petitioner is a holding company which 
does not operate physical properties of any kind. Its business 
consists chiefly of holding and owning stocks and obliga¬ 
tions of subsidiary corporations and of holding and owning 
some physical properties which are operated under lease 
by subsidiary corporations (R. 8229, 8733). In connection 
with the conduct of such business it (a) receives income 
from stocks, securities and obligations held by it and tent 
from its leased properties, (b) issues shares of stocks jand 
bonds and transfers and registers them, (c) makes payments 
of dividends and interest, respectively, thereon, (d) k^eps 
records, and (e) does only such other things as are!re¬ 
quired by, and necessarily incident to, the maintenance of 
its corporate organization and the conduct of such business 
(R. 8733). 

The Company Petitioner is a wholly-owned subsidiary 
of the Corporation Petitioner (R. 8215). 

| 

i 

2. The Issues Herein. 

(a) As to the Cor:;oration Petitioner. 

In the Decision the Board found that the Corporation 
Petitioner “must be held responsible for the activities of 
the company [Petitioner] in connection with labor rela¬ 
tions” and found further ‘'that the corporation [Petitioner] 
has directly participated in matters affecting labor rela¬ 
tions” (R. 10953). The Board concluded that both of the 
Petitioners had engaged in and were engaging in unfair 
labor practices within the meaning of Section 8, subdivisions 
(1) and (2), of the Act, and the Order is directed against 
the Petitioners and each of them (R. 10976-8). 

(1>) As to the Employees’ Labor Organizations. 

At the time of the issuance of the Complaint there viras 
in effect at each of the Plants and Works, respectively!, a 
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Plan of Employees’ Representation and each such Plan 
was in effect at the close of the hearing, except such 
Plan at the Rankin Works, operations thereunder having 
theretofore ceased (R. 9587, 9623). The respective Plans of 
Employees’ Representation which so existed at the Plants 
and Works, respectively, are, together herein sometimes 
called the Plans,* and all of the Plans, except that at the 
Rankin Works, are hereinafter sometimes called the Exist¬ 
ing Plans. The Existing Plans are sometimes hereinafter 
referred to respectively as follows: that at the Bethlehem 
Plant as the Bethlehem Plan; that at the Cambria Plant as 
the Cambria Plan; that at the Maryland Plant as the Mary¬ 
land Plan; that at the Steelton Plant as the Steelton Plan; 
that at the Lebanon Plant as the Lebanon Plan; that at the 
Lackawanna Plant as the Lackawanna Plan; that at the 
Concentrator Plant as the Concentrator Plan; and that at 
the Leetsdale Works as the Leetsdale Plan. That one of the 
Plans which was in existence at the Rankin Works until 
operations thereunder ceased is hereinafter sometimes re¬ 
ferred to as the Rankin Plan. 

The Employees’ Labor Organizations, respectively, are 
organizations of employees the charters of which, as we 
hereinafter show (pp. 107-11), are comprised in the pro¬ 
visions of the Existing Plans at the Bethlehem Plant, the 
Cambria Plant, the Maryland Plant, the Steelton Plant, the 
Lebanon Plant, the Lackawanna Plant, the Concentrator 
Plant and the Leetsdale Works, respectively, and they in¬ 
cluded, until operations ceased under the provisions of 
the Rankin Plan, an organization of employees the charter 
of which, as we also hereinafter show, was comprised in 
the provisions of that Plan at the Rankin Works. Such 


* As stated in the second footnote on p. 7, supra, with reference to the 
term "Employees’ Labor Organizations", we state at pp. 104-7, infra, pre¬ 
cisely what we mean by some of the terms used in this brief, including 
the term "Plans". 
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organization of employees at the Bethlehem Plant is the 
Bethlehem Organization; that at the Cambria Plant is the 
Cambria Organization; that at the Maryland Plant is the 
Maryland Association; that at the Steelton Plant is the 
Steelton Organization; that at the Lebanon Plant is the 
Lebanon Organization; that at the Lackawanna Plant is the 
Lackawanna Organization; that at the Concentrator Plaint 
is the Concentrator Organization; and that at the Leetsc^ale 
Works is the Leetsdale Organization. Such organization) of 
employees which existed at the Rankin Works, until opera¬ 
tions ceased under the provisions of the Rankin Plan! is 
hereinafter sometimes called the Rankin Organization, f 

The origin and history of the Plans is set forth in three 
stipulations entered into between counsel for certain of ihe 
parties in Case No. C-170. One of such stipulations, which 
appears at pages 9563 to 9577, inclusive, of the record, stts 
forth the origin and history of the Cambria Plan and ihe 
two others of such stipulations, which appear at pages 9587 
to 9629, inclusive, set forth the origin and history of the 
others of the Plans. It would not serve any useful pur¬ 
poses and would unduly lengthen this brief to set forth h^re 
what is contained in such stipulations. Accordingly, we shjall 
in that regard confine ourselves to making references to ihe 
facts therein set forth as we proceed with our arguments 
in this brief, in so far as it appears necessary to do so jin 
order to develop and make such arguments clear to tljiis 
Court. For the convenience of the Court, however, we hajve 
included each of such stipulations in the Appendix. (Sjee 
pp. 124-200 thereof). 

The Existing Plans as in effect at the close of the he^r- 

- 

* Hereinafter in this brief, unless the context otherwise clearly indi¬ 
cates, it should be understood that the term "Employees’ Labor Organiza¬ 
tions” includes the Rankin Organization only until the time when opera¬ 
tions ceased under the provisions of the Rankin Plan. 
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ing were admitted in evidence and appear in the record 
as follows*: 

The Bethlehem Plan at R. 10768-82; 

The Cambria Plan at R. 8240-58, as modified as ap¬ 
pears at R. 132-3; 

The Maryland Plan at R. 10545-63, as modified as 
appears at R. 169-70; 

The Steelton Plan at R. 10653-73, as modified as ap¬ 
pears at R. 10712; 

The Lebanon Plan at R. 10600-18, as modified as ap¬ 
pears at R. 10713-5; 

The Lackawanna Plan at R. 10564-82, as modified as 
appears at R. 10710-2; 

The Concentrator Plan at R. 10583-99, as modified as 
appears at R. 10715; and 

The Leetsdale Plan at R. 10636-52, as modified as 
appears at R. 10715-6. 

* It will be noted that in all but one instance (the Bethlehem Plan) in 
this tabulation, more than one point in the record is cited for each Exist¬ 
ing Plan. That is necessary because, although a complete copy of each of 
the Plans as they existed after the amendments and changes made in the 
provisions thereof in 1935, as well as a complete copy or copies of each 
of the Existing Plans as they existed from time to time thereafter, was 
received in evidence in Case No. C-170, in an endeavor to eliminate 
duplications in so far as possible in order to comply with the provisions 
of sub-paragraph (3) of paragraph 3 of Rule 32 of the Rules of this 
Court, the Petitioners designated for printing the copy of each of the 
Plans as they existed after the amendments and changes made in the pro¬ 
visions thereof in 1935, together with a statement (e.g. R. 132-3, 169- 
70, 10712-6) which sets forth those respects in which the copy of each 
of the Existing Plans as they existed after the amendments and changes 
made in the provisions thereof in 1935, differs from the copy or copies of 
each of the Existing Plans as they existed from time to time thereafter, 
and omitted the printing of the Existing Plans as they existed at such later 
times. Wherever reference is made in this brief to a particular provision 
of one of the Existing Plans and such provision was not affected by the 
statement of differences, i.e., no change in the particular provision was 
made after the amendments and changes made in the provisions thereof 
in 1935, only such provision in the complete copy of the Plan printed in 
the record is cited. 
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The Rankin Plan as in effect at the time when operations 
thereunder ceased appears in the record at R. 10619-35. 

The only testimony in Case No. C-170 relating to j any 
of the Plans relates to the Cambria Plan and it was stipu¬ 
lated between counsel for certain of the parties to Case 
No. C-170 that as of the close of the hearing the others 
of the Existing Plans operated in all material respects Sub¬ 
stantially in accordance with their respective provisions 
(R. 9623). The Rankin Plan was not then in operation, 
its existence having terminated, as above stated, some time 
prior to such time (see R. 9621, 9623, 9627). 

Extensive evidence by way of testimony and exhibits 
was introduced at the hearing in Case No. C-170 -frith 
reference to operations under the provisions of the Cam¬ 
bria Plan and the conduct of nominations and elections 
under the provisions thereof is set forth in a stipulation 
entered into between counsel for certain of the partieS in 
Case No. C-170 (R. 9479-533). We do not attempt here to 
restate the purport of such evidence and what is show4 by 
such stipulation, but shall refer thereto as we proceed with 
our arguments in this brief, in so far as that appears neces¬ 
sary, in order to develop and make such arguments clear 
to this Court. For the convenience of the Court, however, 

i 

we have included such stipulation in the Appendix. (See 
pp. 124-200 thereof.) 

The record also contains schedules of grievances 
handled by the Employees’ Representatives of the Em¬ 
ployees’ Labor Organizations at the respective Plants and 
Works over a specified period of time (R. 9840-10099), 
which we shall not attempt here to summarize, but we shall 
refer to them as we proceed with our argument herein. j 

In the Decision the Board found, in effect, that the 
Petitioners had dominated and interfered with the adminis¬ 
tration of the Employees’ Labor Organizations and had 
contributed support to them and had thereby interfered 
with the employees in the exercise of the rights guaran- 
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teed by Section 7 of the Act (R. 10947, 10954), and the 
Board concluded that the Petitioners thereby had engaged 
in and were engaging in unfair labor practices within the 
meaning of Section 8, subdivision (2), of the Act, and that, 
by interfering with, restraining and coercing their em¬ 
ployees in the exercise of the rights guaranteed by Section 
7 of the Act, the Petitioners had engaged and were engaging 
in unfair labor practices within the meaning of Section 8, 
subdivision (1), of the Act (R. 10976). 

(c) As to the Strike at the Cambria Plant. 

On June 11, 1937, a strike was called by SWOC at the 
Cambria Plant. A great deal of testimony was given at the 
hearing with reference to what occurred during that strike, 
both at the Cambria Plant and in and around Johnstown, 
Pennsylvania, where such Plant is located. We shall not en¬ 
deavor here to summarize such testimony, but shall refer to 
it as our argument proceeds. 

During such strike a number of the leading citizens 
of the City of Johnstown formed a committee known as 
the Johnstown Citizens Committee (hereinafter called the 
Citizens Committee). The Company Petitioner, among 
others, made contributions to the Citizens Committee. The 
Board found that, by the making of such contributions and 
by providing the Mayor of Johnstown with moneys with 
which to pay certain bills contracted in connection with 
such strike, the Petitioners have interfered with, restrained, 
and coerced the employees of the Company Petitioner in 
the exercise of the rights guaranteed by Section 7 of the Act 
(R. 10970), and the Board concluded that the Petitioners 
thereby had engaged in, and were engaging in, unfair labor 
practices within the meaning of Section 8, subdivision (1), 
of the Act (R. 10976). 

(d) As to the Employment of Pinkerton’s National Detec¬ 
tive Agency, Inc. 

There is evidence in the record by way of testimony and 
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documentary exhibits with respect to the employment by 
the Company Petitioner of Pinkerton’s National Detective 
Agency, Inc. (hereinafter sometimes called Pinkerton’s) 
which we do not here attempt to summarize, but to wpich 
we shall refer in our argument. The Board found ithat 
by the employment of Pinkerton’s the Petitioners “inter¬ 
fered with the employees in their right to self-organization, 
to form, join, or assist labor organizations, to bargain collec¬ 
tively through representatives of their own choosing, jand 
to engage in concerted activities, for the purpose of j col¬ 
lective bargaining or other mutual aid or protection”! (R. 
10973). | 

The provisions of the Order which we have described 
above (pp. 7-8) are contained in those parts of the Order 
numbered 1(a), (b) and (c) and 2(a), (b), (c), and j(d), 
the setting aside of which by the decree of this Court is 
sought by the Petitioners (See pp. 19-21 of the Appendix). 

(e) Fairness of the Hearing in Case No. C-170. 

(i) Before the Trial Examiner 

During the hearing the Trial Examiner made certain 
rulings with respect to evidence which counsel for the Re¬ 
spondents offered or sought to offer and with respecj to 
evidence offered by counsel for the Board, and he took cer¬ 
tain other actions which rulings and actions, the Petition¬ 
ers believe, operated to deprive them of a fair heading 
before the Trial Examiner and they so allege in the petition 
in No. 7503 (R. 8-10). We do not attempt here to set fcjrth 
in detail the conduct of the Trial Examiner so complained 
of,* but we shall refer to it in considerable detail duijing 
the course of our argument in that regard. 

# Such conduct may be classified generally as consisting, inter alitf, of 
what the Petitioners regard as (a) rulings discriminating against their 
counsel and in favor of counsel for the Board with respect to the permis¬ 
sible scope of cross-examination; (b) improper participation by the Trial 
Examiner in the interrogation of witnesses called by their counsel; |(c) 
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In the Decision the Board affirmed all such rulings of 
the Trial Examiner (R. 10874). 

(ii) Before the Board 

In the petition in No. 7503, the Petitioners allege, inter 
alia, that, pursuant to the practice of the Board, the record in 
Case No. C-170 was submitted to subordinates of the Board 
and that the Board did not itself consider, weigh or appraise 
the evidence, or any fair condensation or summary thereof, 
but relied largely, if not entirely, upon conclusions of fact 
and of law made by subordinates of the Board which the 
Petitioners were never accorded an opportunity to inspect 
or argue against, and that the findings of fact and conclu¬ 
sions contained in the Decision and the Order were not 
made as a result of any judicial consideration, weighing or 
appraisal of the evidence by the Board, but were the find¬ 
ings and conclusions of subordinates of the Board who had 
no authority to make any findings and conclusions (R. 
10-12), all of which the Petitioners were advised and be¬ 
lieved constituted a deprivation to them, within the prin¬ 
ciples enunciated in the applicable authorities, of a fair 
hearing and due process of law. 

Those allegations were not denied by the Board in its 
answer to the petition in No. 7503. In such answer, the 
Board merely stated, with respect to such allegations: 

“The Board neither admits nor denies paragraphs 
‘Fifteenth’ to ‘Nineteenth’, inclusive, of the petition 
for review for the reason that each and every allega¬ 
tion therein contained is immaterial, irrelevant and 
incompetent, and beyond the scope of judicial in¬ 
quiry in the circumstances of this case.” (R. 20) 


improper and discriminatory rulings in favor of counsel for the Board and 
against their counsel in respect of the admission of evidence and including 
the issuance of subpoenas directed to the production of evidence; (d) 
improper rulings and actions in respect of offers of evidence by counsel 
for the Respondents; and (e) other manifestations of bias and prejudice 
against them and in favor of the Board. 
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The Petitioners take the position that the Board, by fail¬ 
ing, as appears from the foregoing excerpt from its answer, 
to deny such allegations of the petition, has admitted the 
truth thereof, and that, upon that state of the pleacjings, 
the applicable authorities require that the Order b£ set 
aside. ! ' \ 

3. The Application of the Petitioners for Leave to Adduce 
Additional Evidence. 

. During the hearing and in the Intermediate Repor|t the 
Trial Examiner made certain rulings which prevented the 
Respondents from introducing in evidence at the hearing 
certain evidence (including evidence adduced and stricken 
from the record) sought to be adduced on their behalf. In 
paragraph 14 and paragraph 223, subparagraphs (e), (g), 
(j), (n), (q), (s), (w) and (z) of the Statement of Excep¬ 
tions the Respondents duly excepted to such ruling^ (R. 
375, 465, 466, 467, 468, 469, 470, 471). j 

In its Decision the Board affirmed such rulings! (R. 
10873, 10874, 10934). 

The Petitioners have made the evidence (including 
evidence adduced and stricken from the record) soi ex¬ 
cluded the subject of an application under the provisions 
of Section 10, subdivision (e), of the Act for lea\fe to 
adduce additional evidence (the Application to Adduce 
Additional Evidence), which application was filed hejrein 
on November 9, 1940. By its Order made herein on I No¬ 
vember 19, 1940, this Court set the Application to Adduce 
Additional Evidence down for hearing at the time this ^ase 
is heard on the merits. 

Ill 

THE STATUTE INVOLVED 

| 

The statute involved in this consolidated proceeding is 
the National Labor Relations Act (Act of July 5, 193^, c. 
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372, 49 Stat. 449; Secs. 151-166, Tit. 29, U. S. C.), the per¬ 
tinent provisions of which, as stated above, are set forth in 
the Appendix (See pp. 4-11 thereof). 

IV 

STATEMENT OF POINTS 

The Order of the Board is invalid in its entirety because: 

(a) The Respondents in Case No. C-170 were 
denied the full and fair hearing required by the Act 
and by the due process clause of the Fifth Amendment 
to the Constitution of the United States (i) by reason 
of the manner in which the hearing was conducted 
by the Trial Examiner and the nature of his rulings 
and actions during the course thereof, and (ii) by 
reason of the discriminatory burden which the Board, 
by its requirements in respect of the issuance of sub¬ 
poenas, placed upon the Respondents’ right to com¬ 
pulsory process; and 

(b) in making the Order and the purported find¬ 
ings of fact upon which it is based the Board did not 
act in a judicial or quasi-judicial manner as is re¬ 
quired by Section 10 of the Act and by the due pro¬ 
cess clause of the Fifth Amendment to the Constitu¬ 
tion of the United States. 

In the event, however, that this Court shall not set the 
Order aside upon the grounds above stated, or either of 
them, it is the position of the Petitioners that the Applica¬ 
tion to Adduce Additional Evidence should be granted and 
that the decision on the merits on the review of the Order 
should be postponed until after compliance by the Board 
with the order of this Court made on the granting of the 
Application to Adduce Additional Evidence and the com¬ 
pletion of such further proceedings herein as this Court 
shall by further order direct to be had prior to its decision 
on the merits on the review of the Order. 

In the further event that this Court shall deny the 
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Application to Adduce Additional Evidence and shall pro¬ 
ceed to a full consideration of, and a decision upon,] the 
merits herein, the Petitioners rely upon the following pbints 
on the review of the Order by this Court: 

1. The purported findings of fact contained iri the 
Decision are, in material and controlling respfects, 
not supported by substantial evidence and are npt in 
accord with the weight of the evidence within! the 
meaning and requirements of the Act and the : due 
process clause of the Fifth Amendment to the Consti¬ 
tution of the United States, but are contrary td the 
evidence and contrary to law, and are inadequate, in¬ 
complete and insufficient in that material facts wpich 
are established by the evidence and by the weight of 
the evidence were disregarded and ignored byj the 
Board; and the “Conclusions of Law” contained in 
the Decision and those parts of the Order numbered 
1(a), (b) and (c) and 2(a), (b), (c) and (d) iand 
each and every portion of such parts of the Order are 
invalid and void, because they are not supported by 
such purported findings of fact or by any substantial 
evidence and are contrary to the evidence and con¬ 
trary to law. Specifically: 

(a) there is no substantial evidence that either 
of the Petitioners has dominated or interfered 
with the formation or administration of the Em¬ 
ployees’ Labor Organizations; 

(b) there is no substantial evidence that either 
of the Petitioners has, since April 12, 1937, Con¬ 
tributed any financial or other support prohibited 
by the Act to the Employees’ Labor Organizations; 

(c) there is no substantial evidence to sup¬ 
port the requirements of the Order that the ffeti- 
tioners (a) cease and desist from recognizing jthe 
Employees’ Labor Organizations as the representa¬ 
tives of any of the employees for the purpose of 
dealing with the Petitioners concerning grievances, 
labor disputes, wages, rates of pay, hours of Em¬ 
ployment, or other conditions of work and i(b) 
withdraw all recognition from and completely dis¬ 
establish the Employees’ Labor Organizations as 
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such representatives; and the doing of the things 
which the Petitioners are thereby ordered to 
do, and the refraining from doing the things from 
the doing of which the Petitioners are thereby 
ordered to refrain, do not and will not effectuate 
the policies of the Act, but, on the other hand, the 
doing of, or the refraining from doing, such things 
will tend to defeat the policies of the Act and to 
promote discord between the Company Petitioner 
and its employees; and, in so far as the Order pur¬ 
ports to require the Petitioners, or either of them, 
or the officers, agents, successors and assigns of 
either of them, to disestablish the Employees' 
Labor Organizations, it deprives individuals now 
participating, or who shall hereafter desire to par¬ 
ticipate, in the Employees’ Labor Organizations of 
rights guaranteed by the Constitution of the 
United States; 

(d) the making of the statements made by 
officers and representatives of the Company Pe¬ 
titioner and referred to in the Decision constituted 
no more than an exercise of the right of free speech 
guaranteed by the First Amendment to the Con¬ 
stitution of the United States and cannot con¬ 
stitute an engaging in any unfair labor practice 
or any evidence thereof; 

(e) there is no substantial evidence that by 
any contributions made by the Company Peti¬ 
tioner to the Citizens Committee or others it en¬ 
gaged in any unfair labor practice; 

(f) there is no substantial evidence that in 
the employment of Pinkerton’s, or as a result of 
or in connection with such employment or the 
activities of Pinkerton’s, the Company Petitioner 
engaged in any unfair labor practice; and 

(g) the Board erred in failing to make find¬ 
ings of fact in accordance with the Statement of 
Exceptions which are in substance established by 
material and competent evidence in Case No. C-170 
and by the weight of the evidence therein. 

2. That part of the Order numbered 1 (c) and 
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i 

each and every portion of such part is also invalid 
and void because, being a restatement of the provi¬ 
sions of Section 7 and Section 8, subdivision (1!), of 
the Act, it constitutes a sweeping and unlimited' pro¬ 
hibition of any future violation thereof of any piind 
whatever, and is not limited to practices found by 
the Board to have been engaged in by the Peti¬ 
tioners, or either of them. 

3. Those parts of the Order numbered 1 (a), (b), 
and (c) and 2(a), (b), (c), and (d) and each and 
every portion of such parts are invalid and void, 
because: 

(a) in so far as they purport to affect the con¬ 
duct of the Petitioners, or either of them, qr of 
the officers, agents, successors or assigns of either 
of them, toward any labor organization not speci¬ 
fied in the Order, they are unsupported by | the 
evidence or by the purported findings of fact i and 
are outside any issue presented for determina¬ 
tion in Case No. C-170; 

(b) in so far as they are directed to the Suc¬ 
cessors and assigns of the Petitioners, they exceed 
in scope any order that the Board may lawfully 
make; and 

(c) they are unaccompanied and unsupported 
by any findings of fact within the meaning pnd 
requirement of Section 10, subdivision (c), of I the 
Act or which comply with due process of la^. 

4. The Corporation Petitioner was not a prcjper 
party in Case No. C-170 and the Order is, therefore, 
with respect to it, invalid in toto. 

I 

v ! 

i 

SUMMARY OF ARGUMENT 

The Petitioners were denied a fair hearing and (jlue 
process of law in the proceedings before the Trial Examiner 
(a) by reason of the fact that the Trial Examiner disre¬ 
garded his obligation to conduct himself in an impartial 
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and judicial manner and conducted himself as an advocate 
of the Board, and (b) by reason of the limitations which the 
Board imposed upon the Petitioners’ right to compulsory 
process. 

The manner in which the Trial Examiner manifested 
his disregard of his obligation to conduct himself in an 
impartial and judicial manner, consisting as it does of his 
rulings and actions in numerous instances which we cite 
by way of illustration, do not readily lend themselves to 
summarization. Broadly classified, they consisted of (a) 
manifestations, by his conduct and attitude with respect 
to witnesses, of a biased and partisan attitude, and 
(b) manifestations, by his actions in other respects, of utter 
bias and prejudice against the Petitioners and in favor of 
the Board. 

The Petitioners’ right to compulsory process was sub¬ 
stantially impaired by the Board’s requirement, that, as a 
condition precedent to the issuance of subpoenas, the evi¬ 
dence sought thereby must be shown to be material and 
relevant and by the further requirement, enforced against 
the Petitioners, but not against counsel for the Board, that 
applications for subpoenas be made in writing, stating 
the nature of the facts to be proved. 

In proceedings subsequent to the hearing and by the 
procedure followed in making the Decision and Order, the 
Petitioners were likewise deprived of a full and fair hear¬ 
ing and due process of law, and their allegations to that 
effect must be deemed to have been admitted by the Board 
in its answer to the petition in No. 7503. 

The Petitioners have been denied a full and fair hearing 
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and due process of law for the reasons and in the mariner 
above mentioned. The Order is, therefore, invalid inj its 
entirety and must be set aside on that ground. j 

Although we believe the Order should be set asid^ as 
invalid in its entirety on that ground, we also believe that, 
even if there were no question as to that, those parti of 
the Order which the Petitioners seek to have set aside 

i 

should be set aside, because such parts of the Order 
the findings and conclusions contained in the Decision upon 
which the Board apparently bases such parts of the Order 
are invalid, in that there is a total absence from the record 
of any substantial evidence to support them, and because 
they are contrary to the evidence and contrary to laW. 

The circumstances surrounding the offer by counsel 
for the Petitioners of the evidence which is made the silxb- 

i 

ject of the Application to Adduce Additional Evidence ajnd 
the making by the Trial Examiner of his rulings with re¬ 
spect thereto, together with the facts with respect to the 
nature and materiality of such evidence, are fully described 
in such Application and such Application should be granted 
for the reasons therein stated. In view of the fact tljiat 
the granting of such Application would require the remarid- 
ing of Case No. C-170 to the Board, this Court should post¬ 
pone its decision on the merits until after compliance 
the Board with the order of this Court made on the graft¬ 
ing of such Application and the completion of such further 
proceedings herein as this Court shall, by further ord$r, 
direct to be had. 

j 

In the event, however, that this Court shall deny tfe 
Application to Adduce Additional Evidence and shall prt> 
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ceed to a full consideration of, and a decision upon, the 
merits of this case, those parts of the Order, numbered 
1(a), (b), (c), and 2(a), (b), (c) and (d) should be set 
aside because of their invalidity for the reasons above 
stated. 

In order to sustain the Order, which is based on the 
conclusion of the Board that the Petitioners have engaged 
in and are engaging in unfair labor practices within the 
meaning of Section 8, subdivisions (1) and (2), of the Act, 
it is necessary for the Board to show not only that its 
findings as to the facts are supported by the evidence, but 
also that, as a matter of law, they establish (a), with 
respect to the provisions of such subdivision (2), either 
domination or interference by the Petitioners with one or 
more of the Employees’ Labor Organizations or, subject 
to the proviso thereof, contribution by the Petitioners of 
financial or other support to one or more of the Employees’ 
Labor Organizations, and (b), with respect to the pro¬ 
visions of such subdivision (1), interference by the Peti¬ 
tioners with, restraint by them upon, or coercion by them, 
of, employees in the exercise of the rights guaranteed in 
Section 7 of the Act. The Board has failed to make the 
showing necessary to sustain the Order. 

Judged by the standards which the decisions of the 
courts make clear are those which must be applied, the 
ultimate findings of the Board in this case are not only not 
supported by any substantial evidence, but are contrary to 
the evidence and are contrary to law. 

The conclusion of the Board that the Petitioners have 
engaged in and are engaging in unfair labor practices as 
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defined in Section 8, subdivisions (1) and (2), of the Act 
is based almost entirely on findings derived from inferences 
drawn by the Board. In the process of drawing sucjh in¬ 
ferences, the Board violated and ignored the principles of 
law governing such process to such a marked extent; that 
many of its evidentiary findings of fact are in large measure 
unwarranted, and, accordingly, its ultimate findings of fact 
based thereon are untenable and must be rejected, j 

The above conclusion of the Board that the Petitioners 

T 

have engaged in and are engaging in an unfair labor prac¬ 
tice within the meaning of Section 8, subdivision (2|), of 
the Act relates solely to the Plans. It clearly appears from 
the Decision, however, that the Board is of the opiniorji not 
only that the alleged actions which it believes support; that 
conclusion also constitute unfair labor practices within the 
meaning of Section 8, subdivision (1), of the Act, but j that 
certain other alleged actions, some related to the Plans; and 
others not so related, independently constitute unfair labor 
practices within the meaning of such subdivision (1). 

1. Re Alleged Unfair Labor Practices under Section 8, 
subdivision (2), of the Act: 

It is clear from analysis of the provisions of the PJans 
that the Board misconceives their nature and character, 
and that the provisions of each of them comprise a labor 
organization and an agreement between that organization 
and the Company Petitioner at the Plants and Works, j re¬ 
spectively. 

I 

The only evidence regarding any of the Plans other tljian 
the Cambria Plan consists, in substance, of the provisions 
contained in the documents themselves, the history of jthe 

I 

i 

I 

I 
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origin and development thereof and facts showing the 
effectiveness of Employees’ Representatives in representing 
employees at the Plants and Works. All of such evidence 
is entirely uncontradicted. As to each of the Plans, there¬ 
fore, other than the Cambria Plan, the Board may rest its 
case only on that evidence. 

Such provisions afford no basis whatsoever for any 
finding of domination and interference and it is stipu¬ 
lated that each of the Plans, other than the Cambria 
Plan, as of the close of the hearing operated in all 
material respects substantially in accordance with its 
provisions. The evidence with respect to the Cambria Plan 
shows clearly that it operates and has operated in accord¬ 
ance with its provisions. A finding of domination of, and 
interference with, the Cambria Organization is, therefore, 
no more supported by the evidence than is such a finding 
with respect to the other Employees’ Labor Organizations. 

The history of the origin and development of the Plans 
shows that they originated under the aegis of the National 
War Labor Board in 1918 and constituted a cooperative 
endeavor on the part of the Company Petitioner and its 
employees to carry out and make effective the principles of 
collective bargaining. 

There is no substantial evidence to support, and no 
warrant for, any finding of domination and interference in 
connection with the history and development of the Plans, 
and, indeed, any such finding is contrary to and completely 
negatived by the evidence. A consideration of the attitude 
and policy of the Company Petitioner with respect to col¬ 
lective bargaining and its relations with its employees 
makes that apparent. 

The policy expressed by the Act has always been the 
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policy of the Company Petitioner. There is no evidence that 
the Company Petitioner has ever been antagonistic to! the 
principles of collective bargaining and no inference to 
the contrary may properly be drawn. The declared pur¬ 
poses of each of the Plans are the purposes of the Act\ 

i 

i 

Considered and interpreted against the background of 
the attitude and policy of the Company Petitioner vfith 
respect to collective bargaining and its relations with] its 
employees, the evidence supplies no basis whatsoever |for 
a finding of domination of, and interference with, the Em¬ 
ployees’ Labor Organizations. Such a finding is uttejrly 
untenable and is negatived by the evidence, particularly 
when it is considered against, and with respect to, tpat 
background. i 

I 

It is clear from the affirmative evidence with reference 
to the Cambria Organization that the Company Petitioner 
has not dominated or interfered with its administration ahd 
there is a total lack of any evidence to the contrary wijth 
reference to any of the other Employees’ Labor Organisa¬ 
tions. 

It is clear that the Company Petitioner does not cop- 
tribute financial or other support to any of the Employees’ 
Labor Organizations. In that connection it is important to 
note the distinction which, because of the provisions of tljie 
Act, must necessarily be drawn between domination of, <j>r 
interference with, the formation or administration of apy 
labor organization on the one hand, and the contribution 
of financial or other support to it on the other. Although to 
contribute financial or other support to a labor organization, 
except as permitted by the proviso of subdivision (2) cjf 
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Section 8 of the Act, constitutes an unfair labor practice, it 
nevertheless differs from other unfair labor practices in that 
it does not constitute an interference with, or a restraint 
upon, or a coercion of, employees in the exercise of rights 
guaranteed by Section 7 of the Act. 

Although in the Decision the Board ignores the evidence 
with respect to the operation of the Agreements and the 
effectiveness of the Employees’ Labor Organizations as 
collective bargaining agencies of the employees at the 
Plants and Works, respectively, the evidence shows that 
each of the Employees' Labor Organizations has functioned 
as an effective collective bargaining agency in such a 
manner as to achieve very substantial results for the em¬ 
ployees at the respective Plants and Works and to ac¬ 
complish the settlement in a manner satisfactory to the 
employees in the great majority of cases, not only of day to 
day matters with respect to employment, small in them¬ 
selves but great in the aggregate, but also of fundamental 
problems relating to wages and hours. 

Even assuming, for the purpose of the argument, that 
the Board might be justified in directing the discontinuance 
by the Company Petitioner of conduct found by the Board 
to constitute unfair labor practices, there is no evidence to 
support the provisions of paragraphs 1(b) and 2(a) of the 
Order, directing, in effect, the withdrawal of recognition 
from, and the disestablishment of, the Employees’ Labor 
Organizations. 

The Board in this case relies not upon proof of 
domination or interference of such a nature as to require 
an order of disestablishment, but rather upon a philosophy 
that any combination of the elements of a labor organiza¬ 
tion and a procedure for collective bargaining in a single 
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plan or system is prohibited by the Act. That philosophy 
is manifestly erroneous. 

Moreover, the Supreme Court has made it clear jthat 
the question whether an order of disestablishment I will 
effectuate the policies of the Act is a question of fact, to 
be determined in the light of the evidence presented, j 

The employees at the Plants and Works, respectively, 
clearly desire to have the Employees’ Labor Organizations 
represent them for purposes of collective bargaining. The 
Board’s conclusion that it would effectuate the policie^ of 
the Act to deprive the employees of the Company Petitioner 
of the right to bargain collectively under the Agreements 
through representatives of their own choosing is arbitrary 
and capricious, and its Order in that respect should not be 
enforced by this Court. 

i 

2. Re Alleged Unfair Labor Practices under Scctioik 8, 
subdivision (1), of the Act: 

j 

The Board apparently is of the opinion that certain 
statements made by the Company Petitioner and its i|ep- 
resentatives to its employees generally are of such a char¬ 
acter as to fall within the class of action which is defiiied 

j 

as an unfair labor practice in subdivision (1) of Sectioji 8 
of the Act. In addition to the fact that the findings of jthe 
Board with reference to such statements are unwar¬ 
ranted in the respects which we point out in our argument, 
it is the position of the Petitioners that the making of sijich 
statements constituted no more than an exercise of ihe 
right of free speech guaranteed by the First Amendment to 
the Constitution of the United States and did not constitute 
an engaging in any unfair labor practice or any evidence 
thereof. 
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In the same section of the Decision in which the Board 
sets forth its findings with respect to such statements, the 
Board sets forth certain oth^r findings dealing with actions 
taken by the Company Petitioner which relate to the Plans. 
In addition to the fact that the findings of the Board in that 
regard are unwarranted in the respects which we point out 
in our argument, such actions, either alone or taken in 
connection with the above-mentioned statements, do not 
afford any basis whatsoever for the findings of the Board 
that the Company Petitioner has engaged in unfair labor 
practices, as defined in Section 8, subdivisions (1) and (2), 
of the Act. 

Furthermore, none of the other actions taken by the 
Company Petitioner in connection with the Plans consti¬ 
tutes such interference, restraint or coercion any more 
than it constitutes domination of, and interference with, the 
Employees’ Labor Organizations. 

It is the position of the Petitioners that, in so far as the 
Order is based upon the findings by the Board concerning 
events which occurred during a strike at the Cambria Plant 
in June, 1937, it is erroneous and should be set aside. 
The evidence abundantly proves that the strike was 
accompanied by a serious breakdown of law and order in 
and about Johnstown; that the Citizens Committee was 
formed for the sole purpose of assisting the duly consti¬ 
tuted law enforcement agencies of the City of Johnstown 
in the restoration and maintenance of law and order; and 
that all the activities of the Citizens Committee were di¬ 
rected to the carrying out of, and were consistent with, such 
purpose. 

The evidence in the record with respect to the contribu- 
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tions by the Company Petitioner to the Citizens Committee 
shows that they were made for a perfectly lawful jand 
legitimate purpose, namely, that of assisting in the main¬ 
tenance of law and order in Johnstown and vicinity, jand 
there is no evidence in the record that either such contribu¬ 
tions or funds that were provided by the Company Peti¬ 
tioner to the Mayor after the strike was over for jthe 
payment of certain strike bills were not used for the purpose 
for which they were contributed or provided, or were 
for an improper purpose or in an improper manner, or tjhat 
any of the activities of the Petitioners, the Citizens Comrpit- 
tee or the Mayor were for the purpose, or had the effect 1 ,, of 
interfering with, restraining or coercing the employee^ of 
the Company Petitioner in the exercise of the rights guar¬ 
anteed by Section 7 of the Act. 

! 

The uncontradicted evidence proves that the Peti¬ 
tioners had absolutely nothing to do with the organization 
of the Citizens Committee and that the Petitioners wjsre 
in no way responsible for any of the activities of such Com¬ 
mittee or of the Mayor during the strike. 

I 

j 

As a matter of law, the Board erred in finding that the 
Petitioners, by making said contributions and by providing 
said funds to the Mayor, engaged in unfair labor practices. 

I 

In so far as the Order is based upon the findings by tjhe 
Board in connection with the employment by the Compapy 
Petitioner of Pinkerton’s, it is erroneous and should be ?et 

I 

aside. The mere act of obtaining information relating jto 
union activities is not an unfair labor practice, unless eithjer 
(1) the employees have knowledge thereof and are thus in¬ 
terfered with, restrained or coerced in the exercise of tjhie 

I 

i 

! 

i 
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rights guaranteed by the Act or (2) the employer makes 
use of such information in connection with engaging in of 
one of the unfair labor practices defined in the Act. 

The Board has not found that either of the above-de¬ 
scribed necessary conditions is present in this case, but it 
rests its conclusion upon the unsound legal proposition 
that obtaining information concerning union activities is 
per se an unfair labor practice. 

Aside from the foregoing error of law, the Board’s con¬ 
clusion that an unfair labor practice was committed by the 
Company Petitioner in connection with the employment of 
Pinkerton’s does not constitute a valid basis for the Order, 
because it is derived from an inference that one of the pur¬ 
poses of the employment of Pinkerton’s was to obtain in¬ 
formation concerning union activities, which inference is 
not only not warranted by the evidence, but is contrary 
to substantial and uncontradicted evidence. 


The Order contains certain additional defects, which 
we point out for the sake of completeness, in order that 
the Court may be apprised of the respects in which the 
Order should be modified, if it shall not be set aside on any 
one or more of the foregoing grounds. 

Those parts of the Order sought to be set aside, in so 
far as they (a) enjoin the commission of any and all un¬ 
fair labor practices, without limitation to the unfair labor 
practices found to have been committed, (b) purport to 
affect the conduct of the Petitioners toward “any other 
labor organization”, without limitation to the labor organi¬ 
zations involved in Case No. C-170, and (c) purport to 
reach successors and assigns of the Petitioners, or either 
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of them, there being a total absence of evidence is to 
the existence of any such, are invalid, because, in reipect 
of such parts of the Order, it appears on the face of the 
Order itself that they do not and could not find any Isup- 

I 

port in the findings or in the evidence. Such parts o| the 
Order are, therefore, invalid, in that they exceed in s^ope 
any order which the Board may lawfully make. 

Those parts of the Order sought to be set asidei are 
invalid, because the findings of fact upon which theyj are 
purportedly based do not comply with the requiremjents 
of subdivision (c) of Section 10 of the Act or with jdue 
process of law. The manner in which the Board has cjom- 
mingled facts and inferences, evidence and argument, vio¬ 
lates the requirement of the Act that the Board shall “State 
its findings of fact” and violates the requirement tha^; an 
administrative agency make known to the party agalinst 
whom it proceeds the position which it takes upon the evi¬ 
dence. j 

The Order is invalid, in so far as it attempts to rdach 
the Corporation Petitioner, because (a) uncontradicted 
evidence introduced by the Board itself establishes the Cor¬ 
porate integrity of the Company Petitioner and defines !the 
limits of the corporate functions of the Corporation Peti¬ 
tioner and, when taken together with the presumption fhat 
the business of the Company Petitioner is managed byi its 
own Board of Directors, such evidence precludes any | in¬ 
ference that the Corporation Petitioner so dominated the 
Company Petitioner as to make the latter a mere instrument 
of the former and (b) there is no evidence that the Cor¬ 
poration Petitioner directly participated in the commission 
of any unfair labor practices. 
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VI 

ARGUMENT 
POINT A 

THE ORDER IS INVALID IN ITS ENTIRETY, BECAUSE THE 
PETITIONERS WERE DENIED A FAIR HEARING AND DUE 

PROCESS OF LAW. 

1. The Petitioners Were Denied a Fair Hearing and Due 
Process of Law in the Proceedings before the Trial Examiner. 

(a) W'hat the Law Requires. 

Section 10, subdivision (c), of the Act provides for the 
entry of an order by the Board only after a “hearing” by the 
Board or its agent appointed for the purpose, which means a 
full and fair hearing, in accordance with “judicial stand¬ 
ards”. Morgan v. United States , 304 U. S. 1 (1938); Inland 
Steel Co. v. National Labor Relations Board , 109 F. (2d) 9 
(C.C.A. 7th, 1940). A trial examiner so appointed by the 
Board presides over the hearing upon a complaint and is 
charged with the duties of maintaining order, swearing in 
witnesses and ruling upon objections to evidence and upon 
motions made in such hearing. In short, he is engaged in the 
primary exercise of the quasi-judicial function which the 
Act confers upon the Board. From that fact it follows that, if 
such trial examiner fails to act in accordance with the obli¬ 
gations imposed by the delegation of that function—that is 
to say, if he disregards his obligation to conduct himself in 
a fair, impartial and judicial manner—, the hearing before 
him is invalidated and no enforcible order may be predi¬ 
cated by the Board upon such hearing. As was said in 
Inland Steel Co. v. National Labor Relations Board , supra 
(at pp. 20-21): 

“The Act authorizes the Board to enter an order 
upon a complaint alleging unfair labor practices, only 
after a ‘hearing.’ This must mean a trial by a tribunal 
free from bias and prejudice and imbued with the 
desire to accord to the parties equal consideration. 
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There is perhaps no more important right to which 
litigants are entitled than that they be given sucih a 
trial. Its impairment, ipso facto, brings the cojirt, 
and the administrative bodies as well, into public dis¬ 
repute, and destroys the esteem and confidence whlich 
they have enjoyed so generally. Time and expe¬ 
rience have demonstrated that the public, as well as 
litigants, will tolerate the honest mistakes of thpse 
who pass judgment, but not the biased acts of thbse 
who would deprive litigants of a fair and impartial 
trial. Foremost among the responsibilities imposed 
upon a reviewing court, is to make sure that tjhis 
foundation of our Judicial system be not undermined. 

“That a trial by a biased judge is not in conformity 
with due process is sustained by the authorities. ! In 
Turney v. Ohio, 273 U. S. 510, 535, 47 S. Ct. 437, 445, 
71 L. Ed. 749, 50 A.L.R. 1243, the court said: 4 *** jNo 
matter what the evidence was against him, he had 
the right to have an impartial judge. ***’ 

“The court, in Jordan v. Massachusetts, 225 U.j S. 
167, 176, 32 S. Ct. 651, 652, 56 L. Ed. 1038 said: ‘Due 
process implies a tribunal both impartial and men¬ 
tally competent to afford a hearing.***’ 

“The principle is aptly stated in People v. Njai- 
mark, 154 App. Div. 760, 139 N. Y. S. 418, 420, wh^re 
it is said: ‘ * * * The first idea in the administrationj of 
justice *** is that a judge must necessarily be fi}ee 
from all bias and partiality. He cannot be both judge 
and party, arbiter and advocate in the same cau|se. 
Mankind are so agreed in this principle that any de¬ 
parture from it shocks their common sense and senti¬ 
ment of justice.’ 

* # * # # ft * | j « 

“ *** As was said in Ohio Bell Telephone Co.jv. 
Public Utilities Commission, 301 U.S. 292, at page 
304, 57 S. Ct. 724, at page 730, 81 L. Ed. 1093: 4 *F* 
Indeed, much that they do within the realm of a|d- 
ministrative discretion is exempt from supervision 
if those restraints have been obeyed. All the more 
insistent is the need, when power has been bestowed 



38 


so freely, that the ‘inexorable safeguard’ * * * of a fair 
and open hearing be maintained in its integrity. * * * 
The right to such a hearing is one of ‘the rudiments 
of fair play’ *** assured to every litigant by the Four¬ 
teenth Amendment as a minimal requirement. *** 
There can be no compromise on the footing of con¬ 
venience or expediency, or because of a natural de¬ 
sire to be rid of harassing delay, when that minimal 
requirement has been neglected or ignored.’ 

“The rule is again clearly stated in Morgan v. 
United States, 304 U. S. 1, 14, 58 S. Ct. 773, 999, 82 L. 
Ed. 1129.”* 

On the basis of the principles set forth in the foregoing 
excerpt from its opinion, the Court in the Inland Steel case 
set aside the order of the Board on the ground that the re¬ 
spondent in the proceeding before the Board in which such 
order had been made had not had the fair hearing to which 
it was entitled. Similarly, in Montgomery Ward & Co. v. 
National Labor Relations Board, 103 F. (2d) 147 (C.C.A. 
8th, 1939), the order of the Board was set aside for lack of 
a fair hearing before the trial examiner and the case was 
remanded to the Board for a new hearing, the Court saying: 

“We cannot escape the conclusion that, in the hear¬ 
ing, the company was denied that fairness which is 
required by due process of law. 

“The responsibility jor this situation rests prim - 


* The language in the Morgan case to which the Court apparently has 
reference is as follows: 

"The first question goes to the very foundation of the action 
of administrative agencies entrusted by the Congress with broad 
control over activities which in their detail cannot be dealt with 
directly by the legislature. The vast expansion of this field of 
administrative regulation in response to the pressure of social 
needs is made possible under our system by adherence to the basic 
principles that the legislature shall appropriately determine the 
standards of administrative action and that in administrative pro¬ 
ceedings of a quasi-judicial character the liberty and property of 
the citizen shall be protected by the rudimentary requirements of 
fair play.” (304 U. S. 1, 14-15) 
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arily upon the examiner. It was not recognized nor 
corrected hy the Board. It sprang from the decided 
partisanship of the examiner ” (p. 149) (Italics! sup¬ 
plied.) 

• * ♦ * * * * * 1 * 

“The delay necessary to a new hearing is regrettable 
but avoidance of delay cannot justify a tolerance of 
violation of rights fundamental in the administration 
of justice.” (p. 157) 

(b) Rulings and Other Actions of the Trial Examined 

As we shall hereinafter show, reasons, at lea^t as 
persuasive as those that motivated the Courts which decided 
the Inland Steel and Montgomery Ward cases, exi^t in 
this case and require here, as there, that the Order b^ set 
aside, because the Respondents were denied a fair hearing 
and due process of law in the hearing before the Trialj Ex¬ 
aminer. 

(i) Conduct and attitude of the Trial Examiner icith re¬ 
spect to witnesses. 

About 40% of the witnesses called by counsel for the 
Respondents were interrogated by the Trial Examiner.!The 
transcript of his actions in that regard covers well over 
400 pages of the stenographic record. * 

* That computation does not include witnesses whose testimony was 
subsequently stricken from the record on motion or by stipulation, i 

Even in the printed record such interrogation consumes well | over 
200 pages. 

Instances of such interrogation will be found at R. 3142-3, 33178-9, 
3385-7, 3440-50, 3928, 4253-64, 4389, 4469-70, 4551, 4555, 4629-31, 
4683, 4685-6, 4741-3, 4786, 4884, 4885, 5002, 5003, 5512-24, 5733, 
5853-5, 5855-7, 5898-903, 5905, 5908, 5948, 5949, 5970-1, 5979-80, 
5984-91, 5998, 6000-1, 6008, 6009-13, 6100-2, 6103, 6158, 62j?l-4, 
6440-1, 6505-11, 6532-5, 6551-8, 6565-6, 6566-71, 6595-601, 66217-34, 
6665-72, 6687-93, 6694-5, 6715-8, 6721-3, 6770-6, 6786-8, 6789-90, 6793, 
6812-6, 6830, 6834-6, 6837, 6919-20, 7123-5, 7137, 7139-41, 7142, 
7143-4, 7148-52, 7153-61, 7217, 7223, 7229-30, 7232, 7238, 7245, /)255, 
7257, 7326-91, 7286, 7287-8, 7296, 7316, 7462, 7504-6, 7508, 7555-6, 
7557-8, 7617, 7984-5, 8050-2, 8055-6, 8145-8. 
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In the case of certain of the more important witnesses 
called by counsel for the Respondents, interrogation by 
the Trial Examiner at times covered from 20 or more pages 
of such stenographic record (e.g. the witnesses Stanton 
(R. 4253-64), Campbell (R. 5512-24) and Horning (R. 6670- 
837, passim) ) to as much as 75 pages in the case of Wil¬ 
liams, Chairman of the General Body of the Cambria Or¬ 
ganization and the principal witness in respect thereof (R. 
7326-91, passim); indeed, such interrogation, together with 
colloquies and objections in connection therewith, extends 
through well over 150 pages of such stenographic record. 
As we shall hereinafter show, much of the interroga¬ 
tion by the Trial Examiner of witnesses called by counsel 
for the Respondents was cross examination, searching and 
frequently sharp in nature and clearly designed either to 
bring out facts deemed by him likely to be unfavorable to 
the Respondents or to cast doubt upon the credibility of 
certain of such witnesses.* 

In striking contrast with the conduct of the Trial Ex¬ 
aminer toward witnesses called by counsel for the Re- 

* We do not, of course, contend that a trial examiner may never 
interrogate witnesses or that each and every question asked by the Trial 
Examiner was improper. What we do contend is that a trial examiner 
may not interrogate only the witnesses for one of the parties to the pro¬ 
ceeding before him and that he may not, particularly where he so restricts 
his interrogation, conduct an adversary instead of an impartial examination 
of such witnesses. Montgomery Ward & Co. v. National Labor Relations 
Board, 103 F. (2d) 147, 156 (C.C.A. 8th, 1939). That the greater part 
of the Trial Examiner’s interrogation of witnesses called by counsel for 
the Respondents was adversary in nature is apparent not only from a read¬ 
ing thereof, but from the fact that it most frequently called for redirect 
examination on the part of counsel for the Respondents (e.g. R. 7391 
et seq .), a fact which the Trial Examiner himself recognized on at least 
one occasion (R.7326), although on another occasion (R.5512) he slyly 
attempted to imply that his interrogation was impartial, by suggesting 
that he should examine before counsel for the Respondents engaged in 
redirect examination, because he might thus "eliminate some of the ques¬ 
tions'*. The partisan nature of his interrogation is further indicated by 
the fact that, although counsel for the Board objected to the interpolation 
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spondents was his conduct toward witnesses called j by 
counsel for the Board. During the presentation of the 
Board’s case, the Trial Examiner not only refrained En¬ 
tirely from cross examination, but, except for isolated I in¬ 
stances, he did not even attempt to interrogate witnesses 
called by counsel for the Board whose testimony wasj to 
say the least, of doubtful credibility (e.g. Goodman,! R. 
1682-1752). 

In both the Inland Steel and Montgomery Ward cases, 
the fact that the Trial Examiner had refrained from Ex¬ 
amining witnesses called on behalf of the Board, but ikad 
vigorously cross-examined witnesses called by the Re¬ 
spondents in those cases, was one of the principal groiujids 
upon which it was held that such respondents had hot 
had a fair hearing. Thus in the Montgomery Ward ckse 
the Court said (103 F. (2d) at p. 156): 

“* * * Instead of maintaining the impartial position 
of one who is to determine—in a preliminary st^ge 
—the ultimate facts and action thereon, he assunied 
the place of attorney supporting the complaint, j 

“We do not mean that an examiner is not free 
to, and should, interrogate witnesses when neces¬ 
sary to elicit or clarify testimony. What we do 
mean is that , when he does interrogate, he should 
do so as an impartial participant and not as an Ad¬ 
vocate endeavoring to establish one side or the other 
of the controversy before him. (Italics supplied.) 

of any interrogation by counsel for the Respondents, on the ground that 
he (counsel for the Board) was engaged in cross examination and that 
counsel for the Respondents would have an opportunity later for redirect 
examination (R. 5987), counsel for the Board made no objection when, 
shortly thereafter, the Trial Examiner interrupted him and took over phe 
cross examination (R. 5985-8). Indeed, the identity of interest between 
counsel for the Board and the Trial Examiner is apparent from the fact, 
among others, that, when counsel for the Board objected to the internip- 
tion of counsel for the Respondents, he said "I am cross examining, ri^ht 
now” when, in point of fact, it was the Trial Examiner who was examining 
at that time and had been for well over a page and a half of the record, 
having taken over the cross examination (see R. 5986-7). 
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“This record is full of instances of hostile and 
searching examination of witnesses who might be 
expected to be favorable to the company or the in¬ 
tervener while similar action does not appear as to 
witnesses favorable to the complainant. * * * Coun¬ 
sel for the Board seems to have been proficient and 
this exaggerated participation by the examiner is 
not commendable—it is likely to, as it did here, 
shade into partisan activity. * * *” 

And in the Inland Steel case the Court said (109 F. (2d) 
at pp. 14-15): 

“Another attack made upon the Examiner arises 
from his alleged hostile and coercive examination of 
witnesses. It is argued his conduct in this respect 
demonstrates that he was acting as a partisan on 
the Board’s side, rather than in a judicial capacity. 
* * * After reading and studying the instances spe¬ 
cifically called to our attention, as well as other por¬ 
tions of the record, we are forced to the conclusion 
that the conduct of the Examiner in this respect 
plainly discloses he laid aside all semblance of serv¬ 
ing in a judicial capacity. * * * 

“We think it can be stated as a general proposition 
(there may be exceptions) that the Examiner de¬ 
voted very little time to the examination of im¬ 
portant witnesses favorable to the Board, while on 
the other hand, his examination of important wit¬ 
nesses for Inland was of great length, indulged in 
apparently for the purpose of impairing the credit 
or weight to be attached to their testimony. For 
instance, the testimony of the Board’s witness, Bitt¬ 
ner, the Regional Director of SWOC, covers 135 
pages of the record, with no separate examination 
by the Examiner, and only an occasional interrup¬ 
tion. * * * On the other hand, when it came to the 
important witnesses for Inland and the Independent, 
the Examiner became an active and vigilant cross¬ 
examiner: 99 (Italics supplied.) 

It should be noted that, in addition to its inordinate 
length and adversary character, the Trial Examiner’s cross 
examination of the witnesses called by counsel for the 
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Respondents almost invariably occurred after the Cross 
examination (and frequently after one or more rectoss- 
examinations) by the attorney for the Board had been 
concluded and the latter had indicated that he did not de¬ 
sire further to examine the witness.* 

It is thus apparent that the Trial Examiner soughjt by 
his cross examination to augment the Board’s case and his 
eagerness so to do, as well as his utter failure to exhibit 
other than a highly partisan concept of his duties, were 
illustrated, inter alia , by (1) his interruption of cros^-ex- 
amination by counsel for the Board and the continuance 
by the Trial Examiner of such cross-examination hinjiself 
(e.g. R. 3378-9, 5002, 5984-91, 6715-8, 6783-6); (2) i his 
interruption of direct examination by counsel for the j Re¬ 
spondent to interpose cross examination (e.g. R. 5948, 5949, 
5970-1); (3) his pursuit of a line of questioning which!had 
not been pursued by counsel for the Board during! the 
latter’s cross examination (e.g. R. 5853-5, 6100-2); (4) his 
suggestion of a possible avenue of cross examination to 
counsel for the Board, which was promptly adopted by 
the latter (e.g. R. 5998); and (5) his constantly exceeding 
the scope of direct examination. 

Early in the presentation of evidence on behalf of [the 
Respondents, the Trial Examiner showed his antagonism 
toward, and his determination to discredit, any testimony 
which the Respondents might offer for the purpos^ of 
showing that the strike called by SWOC at the Cambria 
Plant of the Company Petitioner in June, 1937, was'at¬ 
tended by serious violence and disorder. Thus, whil^ a 
witness called by counsel for the Respondents, one Krise, 
a member of the Johnstown police force, was testifying 
concerning his activities in attempting to quell a riot 

• The only exceptions arose in those instances in which the Trial 
Examiner went so far as to interrupt and take over the cross-examination 
on behalf of the Board or interrupted the direct examination of counsel for 
the Respondents to cross-examine a witness called by the latter. 
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which took place at one of the gates of the Cambria Plant 
early in the strike, the Trial Examiner not only inter¬ 
rupted the direct examination of Krise (see e.g. R. 3350, 
3351), but, apparently dissatisfied with the progress being 
made by counsel for the Board in cross examining Krise, 
the Trial Examiner also interrupted such counsel and 
himself took over the cross examination and, seizing upon 
an insignificant statement which Krise had made on direct 
examination, vigorously pursued the witness and finally 
succeeded in compelling him to state on the record that 
he had expressed himself erroneously* (R. 3378-9). Later, 
when counsel for the Board had completed his cross ex¬ 
amination of Krise, the Trial Examiner conducted still fur¬ 
ther cross examination of the witness (R. 3385-7). 

Again, after counsel for the Board had concluded his 
cross examination of a witness called by counsel for the Re¬ 
spondents, one Petriken, likewise a member of the Johns¬ 
town police force, who also had testified concerning such 
riot, the Trial Examiner engaged in strenuous efforts to 
shake Petriken’s testimony and impair his credibility by 
questioning him closely concerning minute details relating 
to time and distances and the like (R. 3440-50).** 

Apparently not satisfied, however, with the effect of 
his efforts to minimize the materiality and importance of 

* The incident referred to concerned Krises testimony with respect 
to the above-mentioned riot. In describing how he and a brother officer 
had dealt with certain members of the rioting crowd, Krise stated "Sergeant 
Petriken took one and I took the other, and we drug them around to the 
end of the bridge ** *.” (R. 3350) What the Trial Examiner accom¬ 
plished by his vigorous cross examination of Krise was to force the latter 
to admit that he did not really know just how Petriken had transported 
the man he had, and that if he (Krise) had said that Petriken had 
"dragged" his man, he had been in error. 

* * Such attacks upon the credibility of witnesses for the Respondent 
in the Inland Steel case likewise featured the conduct of the Trial Ex¬ 
aminer in that case, which the Court there found fatal. (See 109 F. (2d), 
at pp. 14-15). 
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the testimony of witnesses called by counsel for the j Re¬ 
spondents concerning the violence which attended i the 
strike, the Trial Examiner soon forbade (R. 3969) couhsel 
for the Respondents to introduce any further testimony 
whatsoever along that line. The circumstances surround¬ 
ing his actions in that regard are fully set forth in the !Ap- 
plication to Adduce Additional Evidence, at pages 25-33 
thereof, to which we respectfully refer the Court. 

The Trial Examiner exhibited similar hostility toward 
testimony adduced by counsel for the Respondents in re¬ 
buttal of testimony which had been adduced by counsel 
for the Board concerning the Citizens Committee, which, 
as we point out elsewhere (pp. 205-6 infra), was formed!for 
the purpose of assisting the duly constituted law enforce¬ 
ment agencies in preserving law and order and protecting 
the rights of the citizens of Johnstown against violations 
thereof that became serious during the early days of jthe 
strike. 

Thus, at the conclusion of the cross and redirect ex¬ 
aminations of the Rev. John H. Stanton, a prominent lqcal 
minister and one of the organizers of the Citizens Com¬ 
mittee, who was called as a witness by counsel for the 
Respondents, the Trial Examiner subjected Mr. Stanton 
to a lengthy and searching cross examination in an obvipus 
effort to impair the credibility of the testimony given jby 
him and to put a more favorable complexion upon the 
action of the Governor of Pennsylvania in ordering the 
shut-down of the Cambria Plant after the strike had faijed 
to achieve that end (R. 4253-64). 

The Trial Examiner engaged in a similar effort at the 
conclusion of the cross and redirect examinations of tjhe 
Rev. George W. Nicely, likewise a prominent local minister 
and an active member of the Citizens Committee (R. 438^), 
who was called as a witness by counsel for the Respondents; 
and other members of the Citizens Committee who wbre 
called as witnesses by counsel for the Respondents we|re 
likewise subjected to sharp cross examination by the Trial 
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Examiner, after counsel for the Board had concluded their 
cross examination (R. 4469-70, 4551, 4555, 4629-31, 4683, 
4685-6, 4741-3, 5512-24). 

Moreover, although the Trial Examiner (R. 304) and 
the Board (R. 10968) both found the existence of an ac¬ 
cessory connection between the Respondents and the Citi¬ 
zens Committee, the Respondents, as pointed out in the 
Application to Adduce Additional Evidence (pp. 65-80) 
were prevented by rulings of the Trial Examiner from 
eliciting testimony to prove the utter absence of any such 
connection. 

With respect to the attitude of the Trial Examiner 
toward testimony adduced and sought to be adduced by 
counsel for the Respondents concerning violence and con¬ 
cerning the Citizens Committee, it should be noted that 
a “distinct hampering of inquiry on the part of the com¬ 
pany” was one manner in which the trial examiner in the 
Montgomery Ward case exhibited the obvious bias which 
lead to the setting aside of the Board's order therein. See 
103 F. (2d) at p. 156. 

In significant contrast to the attitude of the Trial Ex¬ 
aminer toward the evidence referred to above which was 
offered by counsel for the Respondents, and, particularly, 
in contrast to his rulings preventing counsel for the Re¬ 
spondents from adducing certain of such evidence, was the 
Trial Examiner's attitude toward evidence concerning the 
Cambria Plan. Apparently regarding virtually every de¬ 
tail of the operation of the provisions of that Plan as evi¬ 
dence which would augment the case of the Board against 
the Cambria Organization, the Trial Examiner adopted a 
policy of extensively cross examining witnesses called by 
counsel for the Respondents, who happened to be em¬ 
ployees of the Company Petitioner, concerning the provi¬ 
sions of the Cambria Plan and the operation thereof, despite 
the facts (a) that most of such witnesses admitted that they 
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did not have any special knowledge of the technical (pro¬ 
visions of the Cambria Plan, (b) that some of them ^ere 
not even eligible to participate in the Cambria Organization, 
and (c) that none of them had testified on direct examina¬ 
tion concerning matters as to which the Trial Examiner 
cross examined them (e.g. R. 5898-903, 6009-13, 6103, 6505- 
11, 6534-5, 6551-8, 6566-71, 6595-601, 6627-34, 6689-93, 6[721- 
3, 7286, 7287-8). | 

i 

I 

In addition to thus exceeding the scope of the direct 
examination, the Trial Examiner insisted, over the objec¬ 
tion of counsel for the Respondents, upon receiving answers 
to questions asked by him as to the incompetency or irrel¬ 
evancy of which there can be little doubt. Thus the fit¬ 
ness Howells was asked by the Trial Examiner such obvi¬ 
ously improper questions as: “Do you consider the Plan 
of Employees’ Representation at the Cambria Plant a l^bor 
union?” (R. 6505-6); and “Do you think that management 
generally should participate in labor unions, organized! by 
men, performed by men in the plants?” (R. 6506); and ilso 
“Do you think the management of any plant should hkve 
meetings with the employees, which meetings are caHed 
for by the by-laws or constitution of the union itself?” j(R. 
6506). The Trial Examiner pursued a similar line with 
one Raab, a witness called by counsel for the Respondents, 
(R. 6551-8) until he succeeded in getting Raab to “suppose” 
that when, as a Management’s Representative on a Jqint 
Committee, he voted for an amendment to the Plan, j he 
“participated” in the Plan (R. 6558). j 

Nor was the Trial Examiner above badgering witnesses 
when it suited his purposes. For example, in questionjng 
the witness Rodgers concerning the conduct of elections 
under the Plan (a subject concerning which Rodgers, jan 
assistant superintendent, had not testified on direct exami¬ 
nation), he elicited from Rodgers the fact that Rodgers had 
told the foreman under him not to interfere with the elec¬ 
tions and that “a few years ago” the foreman had been tcj>ld 
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that men who wanted to vote should be allowed to vote (R. 
6567). Obviously seeking to place an unfavorable com¬ 
plexion upon these perfectly proper instructions, the Trial 
Examiner repeatedly asked Rodgers such questions as 
“Why did you care if the men voted or not?” (R. 6568), 
“* * * what particular affair was it of yours?” (R. 6569) 
and “What did you care, in short, whether they voted or 
didn’t—” (R. 6570). 

The Trial Examiner's interrogatory attack upon the pro¬ 
visions of the Cambria Plan reached its height in his ex¬ 
tensive and exhaustive cross examination of the Respond¬ 
ents’ witnesses, Horning and Williams (Horning, R. 6770-6, 
6786-90, 6793, 6812-6, 6830, 6834-7, 6919-20; Williams, 7123- 
5, 7137, 7139-41, 7142-4, 7148-61, 7217, 7223, 7229-30, 7232, 
7238, 7245, 7255, 7257, 7326-91, 8145-8). The character and 
extent of such cross examination, as appears from the por¬ 
tions of the record to which the foregoing references relate, 
exceeded the scope of any reasonable interpretation of the 
judicial prerogative of participating in the interrogation of 
witnesses. See Montgomery Ward & Co. v. National Labor 
Relations Board, supra, 103 F. (2d) at p. 156. Indeed, it 
may well be that its very breadth, particularly when con¬ 
trasted with the Trial Examiner’s virtual failure even to 
interrogate (much less cross examine) witnesses for the 
Board, establishes its impropriety. But whether or not 
that be the case, the character of such cross examination— 
sharp, searching and unfair—as illustrated by the instances 
to which we shall hereinafter refer establishes its im¬ 
propriety beyond question. The direct and straightforward 
testimony given by Horning and Williams clearly stood in 
the way of an essential finding by the Board, if the allega¬ 
tions of the Board regarding interference with the Employ¬ 
ees’ Labor Organizations were to be sustained. Hence, 
something had to be done about it and the Trial Examiner 
“rose to the occasion.” 

One of the principal features of the direct examination 
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of the witness Horning was an attempt to introduce through 
him, as Secretary of the Cambria Organization, minute^ of 
certain meetings held under the provisions of the Cambria 
Plan, for the purpose of showing the accomplishments ^nd 
effectiveness of the Cambria Organization. Apparently 
seeking to establish a basis for a ruling excluding such r^in- 
utes, the Trial Examiner himself cross examined Horning 
and elicited from him the fact that he had never compared 
the particular copy of the minutes which was offered in evi¬ 
dence with the copy of such minutes which he had s$en 
at the time of their composition (R. 6786). Relying upon 
that fact, and despite the fact that Horning identified such 
minutes as minutes of meetings held under the provisions 
of the Cambria Plan, the Trial Examiner refused to receive 
them in evidence, declaring that they had not been properly 
qualified (e.g. R. 6776, 6810, 6836). Yet, during the presen¬ 
tation of the Board's case, when counsel for the Board 
sought to introduce minutes of another meeting held under 
the provisions of the Cambria Plan through a witness called 
by counsel for the Board, one Zeman, who, like Horning, 
had never previously seen the particular copy of the min¬ 
utes which were offered through him, but who, though Un¬ 
like Horning in that he was not the Secretary of the Catn- 
bria Organization, nevertheless undertook to declare that 
such minutes were a copy of minutes of a meeting held 
under the provisions of the Cambria Plan, the Trial Ex¬ 
aminer held such testimony to be a sufficient qualification 
of such minutes and received them in evidence (R. 800-}). 
Other minutes were likewise received, upon similar identi¬ 
fication by Zeman (R. 819), despite Zeman’s amazing reflly 
to the following question asked by counsel for the Respond¬ 
ents, after such witness had first identified such minutes: ! 

1 i 

I 

“Q. Suppose I sat down and wrote up some min¬ 
utes with the same heading and handed youj a 
similar piece of paper with a lot of minutes aftd 
statements on it: how could you tell what I handed 
you were not minutes and that these are?” 
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Zeman’s reply was: 

“A. If it were wrote up the same way this is, it 
would be the minutes because there are hundreds 
of copies of those made out and sent to the employes 
representatives.” (R. 817). 

The most likely reason for the remarkable inconsis¬ 
tency of the Trial Examiner in admitting evidence of that 
kind when offered by counsel for the Board and excluding it 
and demanding further qualification through other wit¬ 
nesses when offered by counsel for the Respondents is the 
fact that, during the testimony of Horning, it became ap¬ 
parent that two other employees of the Company Peti¬ 
tioner, one Brant and one Fisher, who handled the me¬ 
chanics of preparing the minutes could probably testify, 
as Horning could not, concerning the manner in which 
such minutes were prepared for circulation, including the 
mimeographing thereof. In view of the facts that counsel 
for the Board clearly regarded testimony with respect to 
any assistance which the Company Petitioner might have 
rendered in the preparation of the minutes as material and 
favorable to the Board’s case and that such counsel desired, 
accordingly, that testimony with respect thereto should 
appear in the record (see R. 6809), the Trial Examiner 
evidently determined, under the guise of requiring a more 
thorough qualification of the minutes, to get such testimony 
into the record, and to that end he stated that he himself 
would subpoena Brant and Fisher, if counsel for the Re¬ 
spondents did not call them as witnesses (R. 6806-7). Inas¬ 
much as such minutes were offered by counsel for the Re¬ 
spondents, it seems clear that, if they did not choose to 
qualify them in the manner which the Trial Examiner ap¬ 
parently deemed necessary, it was their loss. Yet, the 
Trial Examiner placed himself in the absurd position of 
attempting to coerce counsel for the Respondents into 
qualifying their own exhibit. As we have stated above, 
however, his actual purpose evidently was to compel the 
production by counsel for the Respondents of witnesses who 
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he thought would give testimony unfavorable to th^ Re¬ 
spondents.* 

On the other hand, during the testimony of Horjning, 
the Trial Examiner in a number of ways exhibited | hos¬ 
tility toward witnesses generally who might be expected 
to give testimony favorable to the Respondents. Thiis, at 
one point, he, with apparent contempt, remarked: ‘(This 
man [Horning] is secretary of the Plan and doesn’t even 
know who kept the minutes of the Plan” (R. 6789). feven 
if that statement were warranted, which it was not I (see 
e.g. R. 6787-8, 6790), it certainly does not indicate anything 
like a judicial attitude. The Trial Examiner went feven 
further on another occasion and deliberately imputed failsity 
to the testimony of Horning, saying, after Horning had iden¬ 
tified (R. 6800) certain minutes offered by counsel foij the 
Respondents as minutes of a meeting of the General l£ody 
of the Cambria Organization, “He [Horning] couldn’t pos¬ 
sibly know that accurately” (R. 6805), and again, fOh, 
this man doesn’t know whether these are the accurate 
minutes or not.” (R. 6810).** 

On another occasion, the Trial Examiner suggested 
that Horning had embroidered his testimony, saying, after 
Horning had completed a recital of certain events which 
had occurred at a Joint Committee meeting: “* * * was 
that said at the meeting, or is this your present idea?” j (R. 
6793). 

As we have stated above, the witness Williams, cabled 


• When, subsequently, in the orderly development of their case, coun¬ 
sel for the Respondents did call Brant and Fisher as witnesses, they gave 
no testimony which, as we shall hereinafter point out, affords any basi^ for 
sustaining the Order with respect to the Employees’ Labor Organizations. 

* * Though the Examiner appears subsequently to have retracted! the 
latter statement (R. 6810), we do not think that the significance of his 
original statement, as a reflection of his attitude, is impaired by hisj re¬ 
treating when such statement was challenged. Moreover, there was no 
such retraction with respect to the first of the two statements last above 
quoted. 
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by counsel for the Respondents, was subjected to an ex¬ 
tensive and exhaustive cross examination by the Trial 
Examiner. A reading of any portion of his cross exami¬ 
nation (a reference to which appears at page 48, supra) 
will disclose that not only was it cross examination of 
the most rigorous kind, but it consisted of asking Williams, 
a lay witness, questions concerning the legal effect of the 
provisions of the Cambria Plan (despite the fact that the 
Cambria Plan itself was in evidence), and numerous hypo¬ 
thetical questions calling for the expression by Williams 
of an opinion concerning various states of fact which had 
never existed. Cross examination of that kind, in addi¬ 
tion to being improper because, in large part, it exceeded 
the scope of Williams’ direct examination, was furthermore 
improper in that it could only have been intended to get 
into the record non-expert interpretations of a written 
document which might prove to be favorable to the Board’s 
case, and to confuse the witness (a strategem in which, as 
we hereinafter point out (p. 56), the Trial Examiner appar¬ 
ently saw no impropriety). 

During the testimony of Williams, the Trial Examiner 
not only conducted the independent cross examination to 
which we have above referred, but he also participated in 
voir dire examination (R. 7123-5) and, when objection 
was made by counsel for the Respondents to one of his 
questions, the Trial Examiner abruptly ceased his exami¬ 
nation and sustained the objection which counsel for the 
Board had made to the admission of the exhibit which 
had been the subject of such examination (R. 7125), thus, 
we submit, exhibiting an irascibility which ill befits a 
judicial officer. 

Another indication of the manner in which, in total dis¬ 
regard of his judicial position, he associated himself with 
the attorney for the Board in the prosecution of the Board’s 
case is illustrated by his action in taking over the cross 
examination on behalf of the attorney for the Board when 



53 


the latter found himself in difficulty (e.g. R. 7217, 7223). 
In the last cited instance an improper question was asked 
by the attorney for the Board and answered by the fit¬ 
ness under an obvious misapprehension as to its impprt. 
Counsel for the Respondents moved to strike the question 
and answer but the Trial Examiner, after taking over jthe 
cross examination and asking a question which failed 'ut¬ 
terly to eliminate the difficulty, denied the motion! to 
strike, ostensibly on the ground that the question wljich 
he asked had cleared the matter up (R. 7223).* 

Although it may, perhaps, be said that the Trial Ex¬ 
aminer was most active during the presentation of t|iat 
portion of the Respondents’ case which dealt with the Re¬ 
lations of the Company Petitioner with the Cambria Organi¬ 
zation, his improper conduct was by no means confined! to 
that phase of the case. Thus, during the cross examination 
of one Ryan, a witness called by counsel for the Respond¬ 
ents, the witness testified that the men in the mill had talked 
about one Fetzko against whom discrimination after ^he 
strike was charged.** The Trial Examiner thereupon tdok 
over the cross examination as follows: 

i 

“Trial Examiner Bloom: What was the discus¬ 
sion about? 

“The Witness: Well, they all wanted to kn<t>w 
what George [Fetzko] intended to do if they coijne 
out on strike, whether he would stick with the men 
or stick with the C.I.O.— 

_ i 

* See also the incident described at pages 40-1, supra (in the footnote). 

* * Both the Trial Examiner and the Board were unable to find any 
evidence to support any discrimination by either of the Petitioners against 
employees and the allegations in the Complaint in that regard were <Jis- 
missed by the Board (R. 10978). That fact does not, however, affect fhe 
incident hereinafter described as an example of the Trial Examiner’s bias. 
See Montgomery Ward & Co. v. National Labor Relations Board, 103iF. 
(2d) 147, 156, where it is pointed out that actions taken by the Tijial 
Examiner may be cited as evidencing partiality, regardless of whether ! or 
not they were legally erroneous. 
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“Mr. Ford: Could I have that? 

“(The reporter repeated the last question as 
above set forth.) 

“Trial Examiner Bloom: Repeat the answer, 
please. 

“(The reporter repeated the last answer as above 
set forth.) 

“Trial Examiner Bloom: You don’t recall say¬ 
ing, ‘the company'? 

“Mr. Shawe: You don’t recall the men saying 
whether George would stick with the men— 

“The Witness: Stick with the men, not with the 
company. 

“Q. (By Mr. Shawe) The men never said any¬ 
thing about that? A. About sticking with the com¬ 
pany, no.” (R. 5002) 

The foregoing occurred during the cross examination of the 
witness. Later, after cross examination and after redirect- 
examination on entirely different subject-matter had been 
completed, the Trial Examiner, in what can be regarded 
only as an unwarranted and prejudicial attempt to color the 
record, referred to the foregoing incident and stated that 
it was his recollection that the witness had said that the 
matter discussed was whether Fetzko would “stick with 
the company or stick with the men.” (R. 5004). The obvious 
purpose of such a statement was, of course, to attempt to 
prejudice the Company Petitioner by implying that its 
employees regarded its interests as opposed to their own. 

The Trial Examiner then went on and embellished his 
effort to impeach the testimony as transcribed by the Of¬ 
ficial Reporter by stating that a “fairly substantial time 
elapsed” between the time when the witness said what the 
Trial Examiner claimed he had said and the time when he 
made the first and only statement in that regard which was 
recorded by the Official Reporter (R. 5005). 

Whether or not the witness said in the first instance 
what the Trial Examiner claimed he had said, the incident 



illustrates strikingly the lengths to which the Trial j Ex¬ 
aminer was willing to go and the trivial things upon w|hich 
he was willing to seize in his efforts to assist the Boaijd in 
the prosecution of its case. If the witness did say whatj the 
Trial Examiner claimed he had said, he subsequently njiade 
it clear that he had not intended to say it, when he ^aid, 
in response to a question of counsel for the Board ajs to 
whether the men had ever said anything about sticking 
with the Company, “About sticking with the Company, po.” 
(See the last answer in the testimony quoted above )j. If, 
on the other hand, the witness did not say what the Trial 
Examiner claimed he had said, the Trial Examiner vfent 
even further than did the trial examiners in the Inland, 
Steel and Montgomery Ward cases—those trial examiners 
kept matters out of the record; the Trial Examiner in this 
case added prejudicial matter to the record which wquld 
not otherwise have appeared therein. j 

During his cross examination of the witness Elli^ott, 
called by counsel for the Respondents, the Trial Examiner 
went completely outside of any issue in the case when! he 
asked Ellicott whether the Company Petitioner would ^ign 
a contract with a labor organization representing a rha- 
jority of the employees at its Cambria Plant, if it Ijiad 
come to a complete agreement with such labor organiza¬ 
tion (R. 8052). In view of the absence of any allegation 
in the Complaint that the Company Petitioner had violated 
Section 8, subdivision (5), of the Act, it is clear that |no 
proper purpose could have been served by inquiring asj to 
whether the Company Petitioner would violate the Actj as 

construed by the Board. 

* ! 

(ii) Other actions of the Trial Examiner indicating bias 
and prejudice . 

Throughout the course of the hearing, the Trial E|x- 
aminer was himself guilty of, and repeatedly condoned 
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on the part of counsel for the Board, conduct and remarks 
of the most improper kind. 

Thus, when counsel for the Board unwarrantedly char¬ 
acterized the witness Horning as a “fictitious secretary” 
of the Cambria Organization, the Trial Examiner refused 
to strike such remark from the record (R. 6797). Indeed, 
we have already referred (p. 51, supra) to his own 
contemptuous comment in the same vein. When counsel 
for the Board charged counsel for the Respondents with 
attempting to suppress evidence and counsel for the Re¬ 
spondents objected to that insult, the Trial Examiner 
merely said, “Let's get on” (R. 6798). We think, however, 
that counsel for the Board had every reason to assume that 
remarks by him of that kind would go uncensured by the 
Trial Examiner, in view of the fact that, somewhat earlier 
in the hearing, the Trial Examiner, having taken the posi¬ 
tion that it was perfectly proper for counsel for the Board 
to ask a question of a witness for the Respondents for the 
purpose of confusing such witness, turned on counsel for 
the Respondents when they objected to that extraordinary 
doctrine and charged them with having asked questions 
which, in his opinion, had been asked solely for the purpose 
of confusing a witness (R. 3836-7). It is small wonder, in 
the light of the example set by the Trial Examiner in 
that exchange, that counsel for the Board considered them¬ 
selves as having free rein to insult counsel for the Re¬ 
spondents and otherwise clearly to indulge in improper 
conduct. 

That counsel for the Board took full advantage of the 
license which the Trial Examiner thus allowed them 
is apparent from the following incident which occurred 
while the witness Horning was on the stand. As we have 
hereinabove indicated (pp. 50-1), the Trial Examiner and 
counsel for the Board apparently considered it extremely 
important to the Board’s case that the facts with respect to 
the preparation of minutes of meetings held under the 
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provisions of the Cambria Plan should appear in the ijec- 
ord and the Decision indicates that the Trial Examifrer 
and such counsel correctly reflected the feeling of the Bokrd 
in that regard (see e.g. R. 10918). In view of that fact, thjere 
can be no question as to the impropriety of the Trial Ex¬ 
aminer’s permitting to go into the record the following state¬ 
ment by counsel for the Board concerning such minutjes: 

“Mr. Shawe: They were mimeographed by [he 
Bethlehem Steel Company, that was what was done. 

“Mr. Broun: Now, Mr. Examiner, I would lfke 
to know who is testifying. 

“Mr. Shawe: It has been the fact since Septem¬ 
ber 8th and nobody around here has been willing to 
admit it.” (R. 6736)* j 

It is to be noted that it was shortly after the foregoing 
incident that the Trial Examiner threatened to subpoejna 
Brant and Fisher, as we have stated above (pp. 50-1), jfor 
the purpose of getting into the record the desired testi¬ 
mony concerning the preparation of such minutes. Even 
the Trial Examiner sensed that merely permitting counsel 
for the Board to make the statement fell somewhat shcj>rt 
of legal proof, and, as above indicated, he soon took steps 
to remedy the defect. 

An extreme demonstration of prejudice and impropriety 
in which the Trial Examiner abetted and even joined wijth 
counsel for the Board arose out of the fact that during the 

* A subsequent similar statement by counsel for the Board likewise 
went uncensured by the Trial Examiner (R. 6777), as did numerous ot^er 
such prejudicial statements hereinafter described. The persistence of coun¬ 
sel for the Board in making such statements, if it occurred during the 
course of a jury trial, would, we believe, require the presiding judge j to 
grant a motion to discharge the jury and declare a mistrial. See the de¬ 
cision of this Court in Washington & 0. D. Ry. Co. v. Dulany, 288 F?d. 
421, 427, 53 App. D. C. 67 (1923). Such conduct should, at least, there¬ 
fore, have called forth some reprimand from a trial examiner who had a|ny 
regard for the observation of the proprieties in the proceeding before him 
and who was not hopelessly biased in favor of one of the parties. 
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hearing the United States Supreme Court handed down its 
decision in the so-called “Greyhound cases”*, enforcing an 
order of the Board requiring the disestablishment of a labor 
organization which the Board had found to be dominated 
in violation of Section 8, subdivision (2), of the Act. Almost 
immediately thereafter counsel for the Board and the Trial 
Examiner made it clear that, despite the fact that the hear¬ 
ing was still in progress, they regarded that case as ap¬ 
plicable to (and even foreclosing any question in) Case No. 
C-170 with respect to the Plans (see e.g. R. 5983, 5994, 
6123). For example, counsel for the Board said: 

“I submit the Supreme Court decision handed 
down on February 28th [the Greyhound decision] 
covers this case like a blanket.” (R. 6123). 

A subsequent statement by such counsel to the effect that 
it was “childish” for the Respondents “to continue this 
outrage of prolonging this suit” (R. 6123) was objected to 
by counsel for the Respondents. Thereupon the Trial Ex¬ 
aminer said: 

“Mr. Moore, since you think it is outrageous for 
me to allow things like that, I am going to ask you 
specifically, have you read the Greyhound opinion 
of the United States Supreme Court? 

********* 

“I am not going to sit here for another six months 
and take 24,000 pages of testimony on a point that 
may or may not be completely decided by the Su¬ 
preme Court. 

********* 

“* * * All I want to know is, in what respect, 
since you have read the decision of the Greyhound 
opinion, since I assume you are familiar with the 
Plan—we will take the Cambria Plan—I would like 
to know in what material respects you conceive the 

* National Labor Relations Board v. Pennsylvania Greyhound Lines, 
Inc., 303 U.S. 261 and National Labor Relations Board v. Pacific Grey¬ 
hound Unes, Inc., 303 U.S. 272 (1938). 
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Cambria Plan to differ from the Plan in issue ii!i the 
Greyhound Case?” (R. 6123-4). 

The Trial Examiner repeatedly introduced, and .per¬ 
mitted Board’s counsel thereafter to introduce, the subject 
of the Greyhound decision (e.g. R. 7077-9). In short] the 
Trial Examiner not only condoned the indecorous conduct 
of counsel for the Board, but he joined therein (seej e.g. 
R. 6118-37). Thus the attorney for the Board was allojwed 
by the Trial Examiner to make the following statements 
during the course of the hearing: j 

i 

“My definition of a company union is the Em¬ 
ployees’ Representation Plan of the Cambria Pjlant 
of the Bethlehem Steel Company, I can’t think of a 
better one. 

♦ * # * # * * i * 

“There was an election held in the plant this past 
week and if there ever was an illegal electio^i it 
was that election held under the Employees’ Repre¬ 
sentation Plan this past week.* (R. 6121). 

* * * * # * * * j * 


# The election here referred to was the election in March, 1938, ujnder 
the Plan of Employees’ Representation in effect at the Cambria Plant. 
Such election was held at a time when the hearing was being conducted 
at Johnstown. The conduct of such election is set forth at great lehgth 
by a stipulation which was signed by the same counsel for the Bbard 
who made this statement. We are confident that no one who shall jread 
that stipulation can reach any conclusion other than that such election 
was an absolutely honest one, conducted by the employees at the Campria 
Plant without interference from anyone, and that the votes cast thejreat 
were honestly canvassed and reported. In paragraph 83 of such stipula¬ 
tion, after summarizing the manner in which the 1938 nominations jand 
elections were held under the Cambria Plan, appears the following 

(R. 9528-9): 

"All the employees who were certified to have been nominate4 at 
the 1938 nominations as candidates for election at the 1938 elec¬ 
tion as Employees’ Representatives under the Plan and all jthe 
candidates or other employees who were certified to have bfeen 
elected at the 1938 election as Employees’ Representatives under 
the Plan for the Plan year 1938-39, all as hereinbefore in this stipu- 
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“Now, since the Greyhound decision I think the re¬ 
spondents owe a duty to all their employees to notify 
them that these employee representation plans are 
illegal and have been outlawed by the Supreme Court 
of the United States. 

****##*#* 

“The Government will tell them.” (R. 6122). 

At this point counsel for the Board was permitted to read 
from the Greyhound decision and thereafter he was allowed 
to make unchallenged the following amazing assertion: 

“I have a right to state my opinion about the Plan.” 
(R. 6136). 

Quite in keeping with his practice of allowing counsel 
for the Board to inject into the record prejudicial and other¬ 
wise improper and unwarranted comments and statements, 
was the Trial Examiner's impatience with any attempt on 
the part of counsel for the Respondents to keep counsel for 
the Board within the bounds of orderly procedure. Wit¬ 
ness the following statements made by the Trial Examiner, 
after counsel for the Respondents had interposed an objec¬ 
tion to a question asked on cross examination by counsel 
for the Board: 

“Trial Examiner Bloom: If you didn’t keep 
interrupting after every question and every answer, 
maybe we would get through some time with this 
testimony. 

“Mr. Ford: We have been interrupting for im¬ 
proper questions. 

“Trial Examiner Bloom: Oh, everything is im¬ 
proper when Board's counsel are asking a question. 


lation set forth, were nominated and elected as such, respectively, 
in accordance with the provisions of the Plan and the requirements 
of all thereof, and the employees so elected thereupon became 
the Employees’ Representatives under the Plan for the Plan year 
1938-59. *** ” 
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“Mr. Ford: Well, I think it is highly improper,— 
I think it is a highly improper question, myself. | 

I 

“Trial Examiner Bloom: I never saw so rpany 
objections in all my life. Go ahead, read that stuff/* 
(R. 6006). 

i 

That attitude is further exemplified by the mannejr in 
which the Trial Examiner discriminated between coujnsel 
for the Respondents and counsel for the Board in respect 
of cross examination. Thus, while the Trial Examiner ) ap¬ 
plied to cross examination by counsel for the Respondents 
the rule that cross examination should not exceed jthe 
scope of direct examination (on one occasion ruling that 
counsel for the Respondents had made a witness for jthe 
Board their own) (e.g. R. 1378, 1379-80, 1666-7, 1912, 
2284-7, 2292), he subsequently permitted unrestricted cijoss 
examination by the attorneys for the Board of witnesses 
called by counsel for the Respondents, and, indeed, he him¬ 
self, as we have stated above, conducted unrestricted crpss 
examinations of such witnesses (e.g. see R. 3602, 3870, 45£8, 
and 4967, 5895, 5898, 6563). A similar abuse of the pov^er 
to govern cross examination so as to favor counsel for t|he 
Board and to discriminate against counsel for the respond¬ 
ent was present in both the Inland Steel case (see 109 iF. 
(2d) at p. 18) and the Montgomery Ward case (see 103 iF. 
(2d) at p. 149). j 

In his capacity of presiding officer for the Board and 'at 
the same time an advocate of the Board, the Trial Examiner 
took full advantage of the powers inherent in his formlal 
capacity and excluded from the record wherever possible, 
evidence and other matters which might be prejudicial 
to the Board’s case or which might reflect unfavorably upon 
SWOC. | 

j 

We have already referred (pp. 44-5, supra) to his arbi¬ 
trary refusal to permit counsel for the Respondents to ad¬ 
duce evidence to the effect that the strike called by SWOC 

I 
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at the Cambria Plant was attended by general lawlessness, 
violence and civil disorder (R. 3969). When counsel for the 
Respondents sought to introduce into the record a written 
offer of proof in that regard, he not only refused to permit 
such written offer of proof or a subsequent and more com¬ 
plete offer of proof to appear in the record (R. 5928, 8059), 
but he refused even to permit such more complete offer to 
be marked as an exhibit for identification (R. 8059). More¬ 
over, he refused to permit oral argument to appear on the 
record in respect of another of his rulings prohibiting 
counsel for the Respondents from adducing testimony con¬ 
cerning violence (R. 3797). Similarly, when counsel for 
the Respondents sought certain subpoenas hereinafter re¬ 
ferred to (p. 67, infra) , the Trial Examiner refused to 
permit to appear in the record the oral statement of coun¬ 
sel for the Respondents in support of the application for 
such subpoenas (R. 7773-5). 

The practice of the Trial Examiner with respect to the 
inclusion in, or the exclusion from, the record, of evidence 
and statements, depending upon which party offered the 
evidence or sought to make the statements, produced an¬ 
other interesting and significant inconsistency in his rulings. 
Counsel for the Board, during the cross examination of the 
witness Campbell, called by counsel for the Respondents, 
offered in evidence an article clipped from the editorial 
page of a Johnstown newspaper. Although the author of 
that editorial article was not produced by counsel for the 
Board for the purpose of identifying it, the Trial Examiner 
stated that he was “satisfied” that the purported author, 
one Andrews (even though the article was not signed by 
him), had in fact written the article, and the Trial Exam¬ 
iner received it in evidence, over the objection of counsel 
for the Respondents (R. 5539)*. Yet, an effort by counsel 

* It should be noted, in this connection, that the evidence, if such it 
may be called, so received was of the most viciously incompetent kind, 
consisting as it did, of expressions by Andrews of opinions and inferences 
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for the Respondents to introduce similar matter during the 
presentation of the Board’s case was unsuccessful. The 
latter incident occurred during the cross examinatiojn of 
the Board’s witness Jordan, when counsel for the Respond¬ 
ents offered in evidence a news article (part of which! had 
been read into the record by counsel for the Board) which 
had been written by Jordan himself (R. 1800-4) and which, 
in part at least, bore upon the same subject-matter as por¬ 
tions of the above-mentioned editorial article which i the 
Trial Examiner permitted counsel for the Board to intro¬ 
duce into the record. 

Moreover, such news article written by Jordan had! ap¬ 
peared in the same newspaper as such editorial article. 
Nevertheless, objection was sustained to the offer made by 
counsel for the Respondents (R. 1811). As between ; the 
two offers, the offer of counsel for the Respondents Was 
clearly more competent, having been identified by its; au¬ 
thor; yet, pursuant, to the Trial Examiner’s policy of ex¬ 
cluding, wherever possible, evidence which might be 'un¬ 
favorable to the Board’s case, such offer of Respondents 'jvas 
rejected.* | 

Such an unwarranted and arbitrary discrimination Was 
not, however, as we haye demonstrated above, singular) or 
unusual. What is far more noteworthy in this instance, 
however, is the fact that, although the Trial Examiher 

stated, when he received in evidence the editorial article 

— 

I 

which were regarded by the Trial Examiner and the Board as material to 
the issues and favorable to the case of the Board. If counsel for the Board 
had chosen to summon Andrews to the stand, he would not (or, at iany 
rate, clearly should not) have been permitted to express such opinions and 
draw such inferences. Nevertheless, an expression of the same views in 
the editorial article, though not even established to have been writtenj by 
Andrews, was received in evidence. 

* The exhibit so rejected, Respondents’ Exhibit for identification ^o. 
2, is included in the evidence sought to be adduced by the Application to 
Adduce Additional Evidence (paragraph 9, subparagraph (1), pp. 6l-6j2). 
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offered by counsel for the Board, that it was received 
“Simply to show that Mr. Andrews made these statements” 
(R. 5539) (that is to say, the article was ostensibly received 
merely as proof of the fact that the statements contained 
therein were made, and not as proof of the truth of such 
statements), yet, in the Intermediate Report, the Trial Ex¬ 
aminer used such article as proof of the facts contained 
therein (R. 286-7) and the Board in the Decision (R. 10967) 
did likewise. Indeed, as we shall hereinafter point out, upon 
the expressions contained in that editorial article rests one 
of the essential findings of the Board with respect to the 
Citizens Committee. 

Significantly enough, the news article written by the 
witness Jordan, which was offered by counsel for the Re¬ 
spondents and rejected by the Trial Examiner, was contra¬ 
dictory of the editorial article relied upon by the Trial 
Examiner and the Board and, as between the two, was 
clearly less violative of the hearsay rule than the latter, 
in view of the circumstances, above described, under which 
it was offered. 

Though the Act relaxes the common law rules of evi¬ 
dence, we submit that it does not purport to jettison the 
principles of judicial propriety. Nevertheless, by such 
incidents as the foregoing, the right of the Respondents to 
a fair hearing and due process of law was repeatedly vio¬ 
lated by such conduct of the Trial Examiner. 

It is, perhaps, pertinent at this time to note the follow¬ 
ing language from the Inland Steel case (109 F. (2d) at 

p. 20): 

“Time and experience have demonstrated that the 
public, as well as litigants, will tolerate the honest 
mistakes of those who pass judgment, but not the 
biased acts of those who would deprive litigants of a 
fair and impartial trial. Foremost among the re¬ 
sponsibilities imposed upon a reviewing court, is 
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to make sure that this foundation of our Judical 
system be not undermined.’’ j 


i 

Although the Petitioners, in the Statement of Excep¬ 
tions (R. 366-7, 466, 467, 468, 469, 470) repeatedly cabled 
the attention of the Board to the fact that they had bjeen 
deprived of a fair hearing before the Trial Examiner, be¬ 
cause of the latter’s arbitrary, capricious and unfair con¬ 
duct, the Board made no effort to cure the defect and, 
indeed, the Decision took no notice of those objections, ex¬ 
cept, perhaps, in so far as it did so by affirming the Tifial 
Examiner’s rulings and finding that “no prejudicial errors 
were committed” by him (R. 10874).* j 

The conduct which the Court in the Montgomery Wdtrd 
case regarded as sufficient evidence of the “decided par¬ 
tisanship” of the trial examiner to invalidate the hearilng 
in that case bears a striking similarity to the conduct ! of 
the Trial Examiner which we have hereinabove described. 
Indeed, when the two are placed side by side they are sefen 
to be almost exactly alike. The four categories of conduct 
set forth by the Court in that case (103 F. (2d) at p. 149) 
and corresponding references to the conduct of the Trial 
Examiner hereinbefore described are as follows: j 

(1) “omissions from the record of occurrences 
at the hearing” (For omissions in the present case, 
see pp. 44-5, 61-3, supra ); 

(2) “Unfairly restricting examination and croSs 
examination by counsel for the company and for tlie 
intervener” (For such examinations and cross-exanji- 
inations in the present case, see pp. 44-5, 61, supra); 

* In view of the fact that the Petitioners in the Statement of Excep¬ 
tions (and thus at their earliest opportunity) called the attention of the 
Board to the rulings and actions of the Trial Examiner which we discuss 
in this part of our brief, it clearly cannot in fairness be said that thle 
Petitioners have "become overcritical of a trial judge after conviction * * *j” 
Cf. United States v. Breen, % F. (2d) 782, 784 (C.C.A. 2d, 1938); cer f. 
denied, 304 U. S. 585 (1938). 
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(3) “a hostile attitude toward witnesses (wheth¬ 
er called by the Board or not) who might be sup¬ 
posed to favor the company or the intervener” (For 
such hostile attitude in the present case, see pp. 40, 
43-6, 47-8, 51, 53-5, supra); 

(4) “an obvious attitude of bias in other instances” 
(For such an obvious attitude of bias in the present 
case, see pp. 56-64, supra). 

In many respects, as a comparison of the two cases 
will show, the conduct of the Trial Examiner in Case No. 
C-170 was even more improper than was the conduct of 
the trial examiner in the Montgomery Ward case and we 
therefore submit that this Court has every reason to say, 
as did the Court in that case (103 F. (2d) at p. 156), that 
the Trial Examiner failed to evince an understanding of 
the grave responsibilities of his position and his duties and 
that, by not endeavoring to meet those responsibilities, he 
failed to accord the Petitioners the fair hearing to which 
they were entitled and deprived them of due process of 
law. 

(c) The Requirements Imposed by the Board’s Rules and 
Regulations, and by the Board in Addition thereto, upon the 
Issuance of Subpoenas Operated to Deprive the Petitioners of 
a Substantial Right and, therefore, of a Fair Hearing and Due 
Process of Law. 

Article II, Section 21, of the Rules and Regulations of 
the Board in effect at the time of the hearing in Case No. 
C-170 provided, in part, as follows: 

“Such applications [for subpoenas] shall be timely 
and shall specify the name of the witness and the 
nature oj the jacts to he proved by him, and must 
specify the documents, the production of which is 
desired, with such particularity as will enable them 
to be identified for purposes of production.” (Rules 
and Regulations, Series 1, as amended, April 27, 
1936). (Italics supplied.) 
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During the course of the hearing, counsel for thd Re¬ 
spondents sought certain subpoenas, namely, a subpoena 
duces tecum and a subpoena ad testificandum , under th^ cir¬ 
cumstances and for the reasons set forth in the Application 
for Leave to Adduce Additional Evidence (pp. 14-22 
thereof). The above-quoted requirements of the Rules 
and Regulations were applied by the Trial Examiner td the 
applications made by counsel for the Respondents for such 
subpoenas (R. 7775). Despite that fact and despite I the 
further fact that no objection was made by the attorneys 
for the Board to the issuance of such subpoenas, the 'trial 
Examiner denied such applications (R. 7776), apparehtly 
on the ground, previously stated by him (R. 7699), thait he 
did not “think the matters sought to be proven are particu¬ 
larly relevant to these proceedings.” Subsequent to that 
ruling, counsel for the Respondents accepted certain docu¬ 
ments furnished by counsel for the Board in satisfaction of 
the application for a subpoena duces tecum (R. 8179) and 
immediately offered such documents in evidence. The otfer 
was rejected, however, by the Trial Examiner in the Inter¬ 
mediate Report (R. 244). 

The ruling of the Trial Examiner denying such appli¬ 
cation for a subpoena ad testificandum was affirmed by the 
Board (R. 10873). The Board also affirmed the ruling of 
the Trial Examiner excluding the above-mentioned docu¬ 
ments offered by counsel for the Respondents and found 
that such documents were, and that the testimony sought 
by such subpoena would have been irrelevant and imnjia- 
terial (R. 10034, footnote 36). j 

It will thus be noted that, although the Board’s Rules 
and Regulations contained no requirement that a patty 
applying for a subpoena show to the Board or its agents 
that the evidence sought to be adduced through the siib- 
poena is relevant and material to issues of fact or law in¬ 
volved, the Board, nevertheless, in this case regarded 
such a showing of relevancy and materiality as necessary, 
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and, as appears from the above-mentioned rulings, the Trial 
Examiner gave effect to that policy. 

We contend not only that the additional requirement 
thus imposed by the Board is invalid, but also that the pro¬ 
vision quoted above from Section 21 of Article II of the 
Rules and Regulations of the Board to the effect that the 
application for a subpoena must specify the nature of the 
facts to be proved by the witness sought to be subpoenaed, 
at least as applied by the Board in this case, is itself invalid 
and that the application of that provision as so supple¬ 
mented by such additional requirement operated to deprive 
the Petitioners of due process of law. We shall deal first 
with the invalidity of such additional requirement. 

(i) The requirement that an applicant for a subpoena 
must show the relevancy and materiality of the evidence 
sought thereby constitutes a deprivation of the right to com¬ 
pulsory process . 

A mere reference to the portion of the Rules and Regu¬ 
lations first above quoted makes it readily apparent that 
by no reasonable interpretation of the language thereof 
can the phrase “the nature of the facts to be proved by 
him ,, be construed to mean “the precise facts to be proved 
by him and precisely how and to what issues of fact in the 
proceeding the same are material and relevant”. Such a 
requirement is, therefore, not only inconsistent with the 
Rules and Regulations themselves, but it also violates the 
provision of Section 10(b) of the Act that a person against 
whom a complaint has been issued by the Board “shall 
have the right * * * to appear * * * and give testimony 
* * *” and is such a radical and arbitrary limitation upon 
the right to give testimony that it constitutes to a substan¬ 
tial extent a denial of such right. In addition, any such 
limitation on the right of process is unconstitutional.* 


* The right of every citizen in both civil and criminal cases to have 
compulsory process for the attendance of witnesses was established in 
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Moreover, such additional requirement is contrary | to 
the practice of all courts throughout the United States, 
with reference to the issuance of subpoenas ad testifican¬ 
dum, which uniformly accord to parties before them the 
right to compulsory process without limitation, subject only 
to the right of the subpoenaed witness to claim personal 
privilege or to contest the subpoena as oppressive or unlaw¬ 
ful. * Generally in State and Federal courts and before Ad¬ 
ministrative tribunals, a party to any proceeding may obtain 
a subpoena ad testificandum without making a showing with 
respect to testimony to be adduced, or in fact any state¬ 
ment whatever concerning such testimony. As is w^ll 
known, in the ordinary court case such subpoenas aire 
issued by the clerk of the court, either in blank to be filled 
in by counsel or with the name and address of the witness 
filled in by the clerk.*’" 

Anglo-American law long prior to the American Revolution, and has been 
an essential feature of our legal system from the very beginning. Wigmore 
on Evidence (3rd ed. 1940) § § 2190-2191. The Sixth Amendment to tne 
Constitution expressly preserves that right in criminal cases, and in bojrh 
civil and criminal cases it is one of the rights of a free people, inhering 
in the concept of due process of law, which is preserved to all persons fn 
the United States under the Fifth Amendment. Cf. Powell v. Alabama, 2^7 
U. S. 45 (1932). So strong is that right, and so absolute is the duty f 
every citizen to appear and give testimony on matters within his knowl¬ 
edge, that the witness himself has no standing to assert that the evidence 
sought of him is immaterial or irrelevant. Nelson v. U. S., 201 U. S. 92, 
115 (1906). 

* Furthermore, such requirement, at least in so far as it is imposed 
upon applications for subpoenas ad testificandum , is also contrary to the 
requirements of the Rules of other administrative tribunals with respect 
to the issuance of such subpoenas. Thus, Rule XV of the Rules of Practice 
of the Federal Trade Commission, Rule XII (a) of the Rules of Practice c|f 
the Interstate Commerce Commission (revised to April 1, 1936), Rulfe 
44(b) of the Rules of Practice of the Board of Tax Appeals (revised}, 
and Rule V(f) of the Rules of Practice of the Securities and Exchangf 
Commission (as amended to December 1, 1939) provide for the issuance 
of such subpoenas without any statement in the application therefor as tb 
the facts to be proved by the witness for whom such subpoena is asked. 

** In this connection see Rule 45(a) of the Federal Rules of Civil 
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It is true that, under the rules of certain courts and 
other tribunals, there are varying requirements which an 
applicant must meet, either preliminarily or on motion of 
the subpoenaed party to quash the subpoena duces tecum. 
Those requirements are, however, designed to identify the 
documents sought to be produced, to avoid imposing upon 
the subpoenaed party unnecessarily heavy expenses in¬ 
cident to the production of books, records and documents, 
and to enable the subpoenaed party to have a hearing on 
any question involving personal privilege, his right of 
privacy, unreasonable search and seizure, or oppressive 
conduct of the party asking for the subpoena.* 

None of those considerations, however, was applicable 
in this case. The Company Petitioner was willing to bear 
any expense involved in copying or producing the docu¬ 
ments which it sought to put in evidence (and they were 
few in number and easily identifiable by the description 
in the applications) and there was no apparent basis upon 
which the party proposed to be subpoenaed could success¬ 
fully contest them on the ground of personal privilege 
and, in any event, such a claim of privilege could not prop¬ 
erly be made on behalf of such party by the Trial Ex¬ 
aminer or the Board,** nor could it properly be passed 
upon unless and until asserted by the proposed witness 
himself. 

The effect of the above-quoted requirements of the 
Board’s Rules and Regulations and of the above-explained 
additional requirement is to put upon respondents in pro¬ 
ceedings before the Board who seek the aid of the Board 

Procedure, which provides for the issuance of subpoenas in blank to a 
party merely requesting the same, such party being entitled to fill in such 
subpoena before service. 

* See, for example, Rule 45(b) of the Federal Rules of Civil 
Procedure. 

* * As we have pointed out above, the attorneys for the Board did not 
oppose the granting of the applications for subpoenas. 
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for the production of testimony which they believe tp be 
material to their defense, a burden of proof difficult—and 
in some cases impossible—to sustain, and results in denying 
to such respondents one of the fundamental rights <j>rdi- 
narily enjoyed by defendants in civil actions and (pro¬ 
ceedings. 

The injustice of the situation is aggravated by I the 
fact that no such requirement was imposed upon | the 
attorneys for the Board, to whom, it is well known,! the 
Board issues subpoenas freely, without requiring iuch 
attorneys even to assert—must less to prove—that 'evi¬ 
dence which they seek to adduce is material or relevant 
and no questions are asked as a preliminary to the issutoce 
thereof; and of the latitude so permitted, the attorneys 
for the Board in Case No. C-170 took full advantage. jFor 
the Board to scatter subpoenas to the four winds i for 
the benefit of its prosecuting arm, and yet to husband 
them with miserly care when they are sought by respond¬ 
ents, in relation to whom the Board is attempting to per¬ 
form the delicate function of prosecuting with one lobe of 
its brain and judging with another, is plainly an unjust 
and arbitrary discrimination and the abuses likely to f|ow 
from such a practice are too apparent to require mention.* 

The above-quoted requirements imposed by the Board’s 
Rules and Regulations and the above-explained additional 

* Moreover, it is clear that the above-quoted provision of the Rjiles 
and Regulations of the Board as applied by it placed the Respondent^ at 
a great and improper disadvantage. They were required to disclose to jthe 
Board (the complainant and prosecutor) not only the name of the witness 
but also, as stated above, the precise facts to be proved by him and their 
materiality and relevancy. When so applied, the provision gives to jthe 
Board, in advance, full opportunity, through its counsel or otherwise^ to 
meet and overcome, if possible, the testimony sought to be adduced.! In 
marked contrast to that is the fact that the Respondents have no advahee 
knowledge as to the evidence that will be adduced by the Board fronji a 
particular witness, even though he appears in response to a subpoenal of 
the Board. 
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requirement imposed by the Board clearly presuppose that 
the issuance of subpoenas by the Board is a matter of dis¬ 
cretion with the Board and that a subpoena may be refused 
if, as in this case, the Trial Examiner does not happen to 
think that the documents proposed to be introduced (even 
though he has never examined them) or, as the case may 
be, that the testimony proposed to be taken (the precise 
nature of which he himself admitted could not be known 
(R. 7775)) will be “particularly relevant” to what the 
Trial Examiner conceives to be the issues, or, if the 
Board, without any exact knowledge of such documents, 
deems them to be irrelevant and immaterial. We submit 
that there may be wide room for differences of opinion 
as to the relevancy and materiality of testimony sought 
to be presented in a proceeding before the Board, particu¬ 
larly when, as in this case, the respondents were charged 
in the complaint with offenses in sweeping statutory lan¬ 
guage, as to which there is little or no particularization. 
We further submit that, on the contrary, it is incumbent 
upon the Board to adopt a fair and even liberal attitude 
toward the production of testimony in such proceedings. 
So in this case.* 

(ii) The requirement that an application for a subpoena 
must be made in writing, staling the nature of the facts to be 
proved, as unilaterally applied by the Board, deprived the 
Petitioners of a substantial right . 

The application herein of the above-quoted require¬ 
ments of the Rules and Regulations of the Board (even 


* That the Trial Examiner and the Board signally failed to adopt such 
an attitude is clear from the fact that the Petitioners have found it neces¬ 
sary to make the Application to Adduce Additional Evidence. For the re¬ 
spects in which that failure manifested itself, see paragraphs 3, 5, 7, 8, 9 
and 10 of such Application, particularly such paragraph 8, in which the 
facts with reference to the evidence excluded in connection with certain 
subpoenas sought in Case No. C-170 are set forth. 
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aside from the additional requirement hereinabove referred 
to) had the effect of compelling counsel for the Respond¬ 
ents either to rely upon voluntary witnesses, or, in jthe 
alternative, to disclose to the Board, in advance, their 
strategy and plans for the conduct of the Respondents’ 
defense. So to deprive counsel for a respondent of a 
status equal to that of the attorneys for the Board isj in 
and of itself a denial of due process. 

The procedure required by the Board to be followed 
in the issuance of subpoenas was condemned, and the 
proceeding before the Board was held to be invalid ion 
that ground, among others, in Inland Steel Co . v. National 
Labor Relations Board , 109 F. (2d) 9 (C. C. A. 7th, 1940) 
wherein the court said (at pp. 18-20): 

“Another ground upon which petitioner argues 
it was deprived of a full and fair hearing is thatj it 
was denied the privilege of ordinary witness sub¬ 
poenas. At the outset of the hearing, the Trial Ejx- 
aminer ruled that such subpoenas would be issued 
to petitioner only upon written application contain¬ 
ing specifications of ‘the name of the witness and the 
nature of the facts to be proved.’ The Board takes the 
position that this ruling of the Examiner was in coijn- 
pliance with Article II, Section 21 of the Rules and 
Regulations of the Board. Petitioner’s [the Board’s] 
position is that this rule, when fairly construed, has 
application only to subpoenas duces tecum and not or¬ 
dinary subpoenas. We do not think the rule is sus¬ 
ceptible of such construction—in fact, it plainly rea<jls 
otherwise. The Board also argues that the rule do^s 
not apply to it because it is not a party to the pro¬ 
ceedings. We do not think it is necessary for Us 
to determine whether or not this position is sound. 
The fact is, the rule was not applied to counsel f<j>r 
the Board and, therefore, he was not required to file 
such application. When petitioner raised the ques¬ 
tion early in the hearing, counsel for the Board 
stated: ‘That the rules and regulations do not pro¬ 
vide that the Board must apply to itself for sub¬ 
poenas; that to construe the rules in that manner 
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would be ridiculous; and that for both of those rea¬ 
sons the practice is that the Board does not apply to 
itself for subpoenas.’ 

“Assuming that counsel for the Board correctly 
appraised the situation, and we think it did, it dis¬ 
closes the unfairness of the procedure employed. It 
also illustrates, in a minor fashion, what this record, 
as a whole, convincingly discloses—that is, the 
danger of imposing upon a single agency the mul¬ 
tiple duties of prosecutor, judge, jury and execu¬ 
tioner. The further assumption that the ruling of 
the Trial Examiner was in compliance with the 
Board’s rule, does not improve the situation—it 
merely shows the rule itself is unfair and discrim¬ 
inatory. 

“Under the procedure followed, petitioner was re¬ 
quired to make application for subpoenas, not to the 
Examiner or a Regional Director, but to the Board or 
a member thereof in Washington, specifying the 
‘name of the witness and the nature of the facts 
to be proved by him.’ How the Board in Washing¬ 
ton, or a member thereof, could be in a position to 
determine the materiality of ‘the nature of the facts 
to be proved,’ especially where the issues were as 
numerous and complicated as they were in the in¬ 
stant case, it is difficult to understand. Waiving 
aside this thought, however, a burden was placed 
upon one side which did not exist as to the other in 
the matter of obtaining witnesses. The situation may 
be aptly stated thus: Petitioner, in order to obtain 
a subpoena, was required to present to its opponent 
an application therefor with notice as to what it 
expected to prove by the witness desired to be sub¬ 
poenaed. Thus, it was within the discretion of the 
Board (the prosecutor, if not a party) to determine 
when process should issue in favor of the one to be 
condemned. 

“The Board argues that due process of law does 
not require the right to unqualified process, but that 
such right is amenable to reasonable regulations. 
Rev. St. Sections 876, 28 U. S. C. A. § 654, and § 878, 
28 U. S. C. A. § 656, are cited in support of this argu- 
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ment. The former has to do with subpoenas inj civil 
cases for witnesses living out of the District ahd at 
a distance of more than 100 miles from the plaice of 
trial. The issuance of process in such cases is wjithin 
the discretion of the court. There, however] the 
court is not a party to the litigation and the require¬ 
ment of the statute is equally applicable to jboth 
sides. The latter provision refers to indigent defend¬ 
ants and is not a limitation upon his right of process, 
but merely places in the court the discretion ojf al¬ 
lowing such process before the expenses incurred 
in connection therewith can be charged to the (gov¬ 
ernment. Neither of these sections affords any pup- 
port to the reasonableness of the instant regulation. 

I 

“It is further argued by the Board that petition¬ 
er’s complaint is without merit because there is no 
showing that evidence favorable to it was excluded. 
This argument begs the question. We are not how 
considering the extent to which petitioner jwas 
prejudiced, but whether it was, by such procedure, 
deprived of a substantial right, or whether the pro¬ 
cedure employed placed it at a disadvantage in con¬ 
trast with its opponent. It is also argued that jthe 
rule is reasonable because petitioner, under Section 
10 (e) of the Act, has a right to make applicatioh to 
this court to adduce additional evidence. This argu¬ 
ment also is not tenable. Such provision has; no 
bearing upon what we regard as an unreasonable and 
unfair restriction upon petitioner’s right to Ithe 
process of subpoena.” j 

We submit, therefore, that the procedure followed I by 
the Board with respect to the issuance of subpoenas was 
such that it was calculated to deprive, and did deprive, the 
Petitioners of due process of law in this case. 

I 

i 

2. The Procedure Followed In Making the Decision and 
Order did not Accord the Petitioners a Fair Hearing apd 
Due Process of Law. 

In the petition in No. 7503, the Petitioners allege, inter 
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alia, that, pursuant to the practice of the Board, the record 
in Case No. C-170 was submitted to subordinates of the 
Board and that the Board did not itself consider, weigh or 
appraise the evidence, or any fair condensation or summary 
thereof, but, on the contrary, relied largely, if not entirely, 
upon conclusions of fact and of law made by subordinates 
of the Board which Petitioners were never accorded an op¬ 
portunity to inspect, and against which they were never 
given an opportunity to argue; and that the findings of fact 
and conclusions contained in the Decision and the Order 
were not made as a result of any judicial consideration, 
weighing or appraisal of the evidence by the Board, but 
were the findings and conclusions of subordinates of the 
Board who had no authority to make any findings and con¬ 
clusions (R. 10-12). 

Such allegations were not denied by the Board in its 
answer to the petition in No. 7503, wherein (R. 19), with 
reference to such allegations, it is merely said that 

“The Board neither admits nor denies paragraphs 
‘Fifteenth’ to ‘Nineteenth/ inclusive, of the petition 
for review for the reason that each and every allega¬ 
tion therein contained is immaterial, irrelevant and 
incompetent, and beyond the scope of judicial in¬ 
quiry in the circumstances of this case.” 

If the Board thought the above-mentioned allegations of 
the petition in No. 7503 were improper, it should have 
moved to strike them, or, if the Board believed them to be 
incorrect, it should have denied them. We believe, however, 
that the Board was unable to deny them and that it made 
the statements above quoted with respect to them for that 
reason, in an endeavor to avoid a joinder of issue. The 
issue, however, cannot be thus side-stepped, because under 
a well-settled rule of pleading a failure to deny a material 
allegation constitutes an admission, for the purposes of the 
particular proceeding, that it is true. Commissioner v. 
Whiteley, 4 Wall. (71 U. S.) 522, 532 (1866); 4 Cyc. Fed. 
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Proc. § 1284. See also Western Distributing Co. v. Comjnis- 
sion, 285 U. S. 119,126 (1932); Federal Rules of Civil Proce¬ 
dure, Rule 8(d). * | 

Indeed, the Rules and Regulations of the Board itjself 
not only recognize that principle but apply it in its njiost 
extreme form by providing that: 

“Any allegation** in the complaint not specifically 
denied in the answer, unless the respondent shall 
state in the answer that the respondent is without 
knowledge, shall be deemed to be admitted to] be 
true * * (Article II, Section 10.) 

i 

In the motion of the Petitioners for an order directing 
the Board to supplement the record herein (hereinafter 
called the Motion to Supplement) (p. 2 thereof) and in the 
memorandum which we filed herein in support thereof 
(p. 3 thereof) we drew the attention of this Court to ^he 
above-described state of the pleadings in No. 7503 and,] in 

- I 

* The cited Rule, which may be applied to this proceeding by analogy 

(National Labor Relations Board v. Cherry Cotton Mills, 98 F. (2d) 4\44. 
(C.C.A. 5th, 1938)), provides as follows: ; 

"(d) EFFECT OF FAILURE TO DENY. Averments irj a 
pleading to which a responsive pleading is required, other ttjan 
those as to the amount of damage, are admitted when not dented 
in the responsive pleading. Averments in a pleading to which |no 
responsive pleading is required or permitted shall be taken i as 
denied or avoided." 

A pleading which a party is not required to file, but which it under¬ 
takes, and is permitted, to file, seems clearly to come within the scope |of 
the first sentence of the quoted Rule, first, because, by the filing thereof] it 
becomes analogous to a pleading which a party was required to file aqd, 
second, because the second sentence of the Rule expressly excludes from Jts 
operation pleadings to which a responsive pleading is permitted. Ev^n 
if the peculiar form of pleading which the Board has adopted in its At¬ 
tempt to evade such allegations be regarded as a demurrer thereto, tl>e 
effect is the same and such allegations may be deemed to be true. 

* * Note that the Board does not confine the operation of the principle 

to material allegations. j 
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the absence of any indication as to the basis of this Court's 
denial of the Motion to Supplement and the subsequent 
Motion for Leave,* we believe it to be likely that this 
Court denied such Motions on the ground that the Board 
has admitted the above-mentioned allegations of the peti¬ 
tion in No. 7503 and has thus rendered unnecessary any 
further proof of such allegations, leaving for determination 
now only the question of the legal consequences of the 
Board's admission. 

An admission of the allegations first-above referred to 
is an admission that the Decision and Order were not 
made in accordance with the provisions of Section 10, sub¬ 
division (c), of the Act that, “if upon all the testimony 
taken the Board shall be of the opinion that any person 
named in the complaint has engaged in or is engaging in" 
any unfair labor practice alleged in the complaint, “then 
the Board shall state its findings of fact". (Italics supplied.) 

The legal consequences of the establishment of the 
truth of such allegations are fully set forth in the memo¬ 
randum in support of the Motion to Supplement (pp. 16-22 
thereof) to which we respectfully refer the Court. Briefly 
stated, they are that an order made in the manner alleged 
in the allegations first-above referred to is invalid and 
cannot be enforced, because the persons against whom 
such an order is directed have been deprived of a fair 
hearing and of due process of law. 

Accordingly, we submit that, on the basis of the peti¬ 
tion in No. 7503 and the Board’s answer thereto and in the 
light of the authorities discussed in the memorandum in 
support of the Motion to Supplement, the Order must be 

* The term "Motion for Leave” is used to designate the motion 
of the Petitioners in No. 7503 for leave to take certain action herein with 
respect to the allegations contained in paragraphs Fourteenth to Twentieth, 
inclusive, of the petition in No. 7503 or for reconsideration of the motions 
denied by the orders entered herein on October 7, 1940. 
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set aside on the ground that the Petitioners were denied a 
fair hearing and due process of law. 

POINT B j 

THE APPLICATION FOR LEAVE TO ADDUCE ADDITIONAL 
EVIDENCE SHOULD BE GRANTED. 

i 

We have, we believe, demonstrated that the Order is 
invalid in its entirety and should be set aside on the ground 
that the Petitioners were in Case No. C-170 denied the jlair 
hearing required by the Act and by the due process claluse 
of the Fifth Amendment to the Constitution of the United 

i 

States. In the event, however, that this Court shall hot 
set the Order aside upon that ground, we believe that 
the application made by the Petitioners under Section 
10, subdivision (e), of the Act for leave to adduce addi¬ 
tional evidence*, the hearing of which by this Court ^as 
postponed by its order until this case should be heard Ion 
the merits, should be granted. ! 

The Petitioners attempted, during the course of the 
hearing, to introduce all of the evidence which is included 
within the scope of the Application to Adduce Additional 

Evidence, but were prevented from so doing by rulings j of 

I 

j 

*The pertinent provision of Section 10, subdivision (e), of the Act 
is as follows: 

"If either party shall apply to the court for leave to adduce addi¬ 
tional evidence and shall show to the satisfaction of the court that 
such additional evidence is material and that there were reasonable 
grounds for the failure to adduce such evidence in the hearing 
before the Board, its member, agent, or agency, the court ipay 
order such additional evidence to be taken before the Board, |its 
member, agent, or agency, and to be made a part of the transcript. 
The Board may modify its findings as to the facts, or make ntw 
findings, by reason of additional evidence so taken and filed, apd 
it shall file such modified or new findings, which, if supported by 
evidence, shall be conclusive, and shall file its recommendations,!# 
any, for the modification or setting aside of its original order. • # f 
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the Trial Examiner excluding such evidence. As appears 
from such Application, such evidence is material and is 
necessary to a proper presentation of this case to this Court. 

The Petitioners made such evidence the subject of the 
Application to Adduce Additional Evidence, because the 
Supreme Court has interpreted the pertinent provisions of 
Section 10, subdivision (e), of the Act as furnishing, by way 
of such an application, an appropriate and exclusive means 
of bringing before the court in which a proceeding for the 
enforcement or review of an order of the Board is pending 
errors alleged to have been made by the Board in the exclu¬ 
sion of evidence in a proceeding before it. Consolidated 
Edison Co . v. National Labor Relations Board , 305 U.S. 197, 
225-6 (1938). See also Wilson & Co ., Inc. v. National Labor 
Relations Board , 103 F. (2d) 243, 245 (C.C.A. 8th, 1939). 

The circumstances surrounding the offer by counsel for 
the Petitioners of the evidence which is made the subject of 
the Application to Adduce Additional Evidence and the 
making by the Trial Examiner of his rulings with respect 
thereto, together with the facts with respect to the nature 
and materiality of such evidence, are fully described in such 
Application and we shall not, therefore, here repeat the 
statement of such circumstances and facts, but we respect¬ 
fully refer the Court to such Application with respect there¬ 
to. By way, however, of supplementing to some extent the 
exposition contained in such Application, of the materiality 
of such evidence, we shall, from time to time, during the 
course of our argument, briefly refer to certain of the evi¬ 
dence which is the subject of such Application at those 
points in such argument at which we think such reference 
will be helpful. 

If, upon its consideration of the Application to Adduce 
Additional Evidence, this Court shall determine, as we think 
it should, that the evidence included within the scope there¬ 
of is material, it should, before proceeding any further 
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herein, make the order prayed for in such Application.*! In 
view of the fact that the granting of such Application w<j>uld 
require the remanding of Case No. C-170 to the Board, jthis 
Court should postpone its decision on the merits, until ajfter 
compliance by the Board with the order of this Court rpade 
on the granting of such Application and the completioiji of 
such further proceedings herein as this Court shall! by 
further order direct to be had. ; 

i 

POINT C I 

THOSE PARTS OF THE ORDER SOUGHT TO BE SET 
ASIDE, AND THE FINDINGS AND CONCLUSIONS UPON 
WHICH THEY ARE BASED, ARE INVALID, BECAUSE TI^EY 
ARE UNSUPPORTED BY, AND ARE CONTRARY TO, TlHE 
EVIDENCE AND ARE CONTRARY TO LAW. 

As we have stated above, we believe we have dembn- 
strated that the Order is invalid in its entirety, because the 
Petitioners were in Case No. C-170 denied the fair hearing 
required by the Act and by the due process clause of the 
Fifth Amendment to the Constitution of the United States. 
If, however, there were no question of the fairness of the 
hearing in Case No. C-170, nevertheless, those parts of the 
Order which the Petitioners seek to have set aside should 
be set aside, because there is a lack of any substantial evi¬ 
dence to support the findings and conclusions contained | in 
the Decision upon which the Board purports to base sijch 
parts of the Order, and because such findings and conclu¬ 
sions are contrary to the evidence and are contrary to lajw. 

In this point of our argument we shall demonstrate the 
lack of any such substantial evidence, and shall show t]he 

# As appears from paragraph 18 of such Application, the Petitioners 
filed it on the earliest date on which it could have been filed in the light 
of the circumstances of this case and in the light of the requirements ! of 
orderly procedure. See also with respect thereto the motion of the Peti¬ 
tioners for an extension of the period within which briefs on the merjits 
might be filed, which was filed herein on November 9, 1940. 
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respects in which such findings and conclusions are con¬ 
trary to the evidence and the reasons why such parts of the 
Order are contrary to law. 

In view of the fact that the only basis on which the 
Order is directed against the Corporation Petitioner is the 
findings* discussed in Point D of this brief, we write this 
and subsequent parts of this brief primarily from the stand¬ 
point of the Company Petitioner. The failure to refer spe¬ 
cifically to the Corporation Petitioner, however, should not 
be construed to mean, and does not mean, that the findings 
contained in the Decision are in any respect admitted with 
reference to the Corporation Petitioner. 

As we have pointed out above, the Complaint charges 
unfair labor practices as defined in Section 8, subdi¬ 
visions (1) and (2), of the Act. In the Decision, the 
Board makes the ultimate findings (a) that the Company 
Petitioner has dominated and interfered with the adminis¬ 
tration of the Plans** and has contributed support to them 
and has thereby interfered with the employees in the 
exercise of the rights guaranteed by Section 7 of the Act 
(R. 10947, 10954); (b) that, by the making of contributions 
to the Citizens Committee and by providing the Mayor of 

* Such findings are as follows (R. 10953): 

"We find that the Corporation [Petitioner], which controls the 
Company [Petitioner], must be held responsible for the activities 
of the Company in connection w'ith labor relations. We find further 
that the Corporation has directly participated in matters affecting 
labor relations." 

As we demonstrate in Point D of this brief such findings as a basis 
for the Order, in so far as it is directed to the Corporation Petitioner, are 
not only unsupported by substantial evidence, but are contrary to sub¬ 
stantial and uncontradicted evidence and are in conflict with well-estab¬ 
lished principles of law. 

* * As we shall hereinafter show, in referring to the labor organizations 
involved herein as "the Plans", the Board exhibits a fundamental miscon¬ 
ception of the nature and character of the provisions of the Plans. See the 
footnote on pp. 104-7, infra. 
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Johnstown with moneys with which to pay certain! bills 
contracted in connection with the strike at the Caiinbria 
Plant, the Company Petitioner has interfered with, re¬ 
strained and coerced its employees in the exercise of 
the rights guaranteed by Section 7 of the Act (R. 10970); 
and (c) that by the employment of Pinkerton's the Com¬ 
pany Petitioner “interfered with the employees in itheir 
right to self-organization, to form, join, or assist labor 
organizations, to bargain collectively through representa¬ 
tives of their own choosing, and to engage in concerted 
activities, for the purpose of collective bargaining or 
other mutual aid or protection" (R. 10973). The Board 
concludes that by dominating and interfering with! the 
administration of the Plans, and by contributing 'sup¬ 
port thereto, the Company Petitioner has engaged in 
and is engaging in unfair labor practices within the mean¬ 
ing of Section 8, subdivision (2), of the Act, and that by 
interfering with, restraining, and coercing its employees in 
the exercise of the rights guaranteed in Section 7 of ! the 
Act, the Company Petitioner has engaged in and is engag¬ 
ing in unfair labor practices within the meaning of Section 
8, subdivision (1), of the Act (R. 10976). 

i 

I 

1. The Applicable Principles of Law. 

Section 8, subdivisions (1) and (2), of the Act id as 
follows: | 

“Sec. 8. It shall be an unfair labor practice for 
an employer— 

I 

“(1) To interfere with, restrain, or coerce em¬ 
ployees in the exercise of the rights guaranteed; in 
section 7. i 

“ (2) To dominate or interfere with the formation 
or administration of any labor organization or con¬ 
tribute financial or other support to it: Provided, 
That subject to rules and regulations made ajnd 
published by the Board pursuant to section 6 (a), 
an employer shall not be prohibited from permitting 
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employees to confer with him during working hours 
without loss of time or pay.”* 

In order to sustain the Order, which, as stated, is based 
on the conclusion of the Board that the Company Petitioner 
has engaged in and is engaging in unfair labor practices 
within the meaning of such Section 8, subdivisions (1) and 
(2), it is necessary for the Board to show not only that its 
findings as to the facts are supported by the evidence, but 
also that, as a matter of law, they establish (a), with re¬ 
spect to the provisions of such subdivision (2), either 
domination or interference by the Company Petitioner with 
one or more of the Employees’ Labor Organizations or, sub¬ 
ject to the proviso thereof, contribution by the Company 
Petitioner of financial or other support to one or more of the 
Employees’ Labor Organizations, and (b), with respect to 
the provisions of such subdivision (1), interference by the 
Company Petitioner with, restraint by it upon, or coercion 
by it of, employees in the exercise of the rights guaranteed 
in Section 7 of the Act.** 

The Decision consists in the main of a statement under 
the heading “Findings of Fact” of all the facts and cir¬ 
cumstances which the Board apparently feels are favor¬ 
able to its position. At various points in the Decision the 
Board finds in conclusory language, and substantially in 
the language of the Act, that action was engaged in by the 
Company Petitioner which constitutes an unfair labor 
practice as defined in Section 8, subdivisions (1) or (2), 
of the Act, or evidence thereof. There is little specifica- 

* None of the rules and regulations which have been published by the 
Board has dealt with the subject-matter of this proviso and, in so far as 
we know, the Board has never issued any rules or regulations regarding it. 

** Such Section 7 is as follows: 

"Sec. 7. Employees shall have the right to self-organization, 
to form, join, or assist labor organizations, to bargain collectively 
through representatives of their own choosing, and to engage in 
concerted activities, for the purpose of collective bargaining or 
other mutual aid or protection.” 
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tion, however, of the particular fact or facts, or! of 
the particular action or actions, upon which the Board 
based its findings or conclusions, with the result that it 
is difficult, if not impossible in many instances, to deter¬ 
mine whether the Board considers the action to which 
it refers to constitute an unfair labor practice, or evidence 
of an unfair labor practice, as defined in subdivision j(l) 
or in subdivision (2) of such Section 8, or both. The lhck 
of clarity in the Decision is particularly marked in that part 
of it which deals with the Plans. In that part of the Deci¬ 
sion, the Board uses the word “dominate” and the wopds 
“interfere with”, “restrain” and “coerce” almost inter¬ 
changeably, and, moreover, confuses with them the idei of 
“support” of the Employees’ Labor Organizations. 

Moreover, the Board confuses the time sequence! of 
events with which the findings deal and fails almost En¬ 
tirely to distinguish between the several Plans, although 
the evidence with respect to most of them is limited End 
there is no testimony except with respect to one of them. 

The indefinite and confusing nature of the Decision! is 
not to be wondered at, however, because, when viewed! in 
its proper light and against the background of all of tjhe 
evidence, the acts of the Company Petitioner do not consti¬ 
tute any unfair labor practice or any evidence thereof, i 

The words “interfere”, “restrain”, “coerce” and “domin¬ 
ate” have definite connotations recognized in the law. For 
such connotations see, e.g., Texas & New Orleans Railroad 
Company v. Brotherhood of Railway & Steamship Clerks, 
281 U. S. 548, 568 (1930); Radich v. Hutchins, 95 U. S. 2}0, 
213 (1877); Van Valkenburgh v. Oldham, 12 Cal. App. 512, 
108 Pac. 42, 44 (1910); State v. Donaldson, 24 Atl. 528 (Slip. 
Jud. Ct. of Me., 1891); State v . Darlington, 153 Ind. 1, £3 
N. E. 925, 926 (1899); United States v. Elliott, 64 Fed. 
27, 30 (C. C. E. D. Mo., 1894); United States v. Ameri¬ 
can Naval Stores Co., 172 Fed. 455, 462 (C. C. S. D. Ga. E. Ij)., 
1909); In re Charge to Grand Jury, 62 Fed. 828, 831 (D. C. N. 
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D. Ill., 1894); Ballston-Stillwater Knitting Co., Inc. v. Na¬ 
tional Labor Relations Board, 98 F. (2d) 758, 762 (C. C. A. 
2nd, 1938); National Labor Relations Board v. Swank Prod¬ 
ucts, Inc., 108 F. (2d) 872, 874 (C. C. A. 3rd, 1939). 

As the court said in the Swank case, the words “inter¬ 
fere’', “restrain”, “coerce” and “dominate” as used in the 
Act have a “positive and aggressive quality”; and as the 
court said in the Ballston-Stillwater case, “To constitute 
domination or interference by the employer * * * it must 
appear that the employees are acting for him rather than 
for themselves, or that the employer in some manner gives 
aid to one group which he withholds from the other, or 
discriminates in favor of members of a labor organization 
or against non-members.” 

The findings of the Board, however, which are contained 
in the Decision and, particularly, its conclusory findings, 
seem to us to spring from a philosophy of labor relations 
which holds that employees should be, and under the provi¬ 
sions of the Act must be, represented by national trade 
unions, and that, unless an employer manifests agreement 
with that view, all action of such employer must be judged 
upon the assumption that his motives and desires are oppres¬ 
sive of his employees. The logical result of such a philosophy 
is the conviction that, in order that the interests of em¬ 
ployees may be properly served and their rights properly 
protected, all labor organizations other than national trade 
unions should be destroyed. Regardless of what view may 
be taken as to the desirability of national as against local 
labor organizations, it is clear that there is no basis in the 
Act for such a philosophy.* Indeed, its application to a sit¬ 
uation such as that which forms the fundamental back- 


* See Ballston-Stillwater Knitting CoInc. v. National Labor Relations 
Board. 98 F. (2d) 758 (CCA. 2nd, 1938), in which the Court said (at 
P- 762): 

"A union limited to the employees of a single employer is as 
legal as any other ***.” 
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ground of this case will result in the discouragement and 
prohibition of cooperation between employer and employ¬ 
ees for their mutual good and benefit, and is, we believe, 
utterly misconceived and unwarranted. The findings of the 
Board, however, as they are reflected in the concli^sory 
findings contained in the Decision, include in large measure 
speculations and inferences which, it seems to us, can only 
be explained by assuming that the Board in making tjhem 
was governed by such a philosophy. ] 

The language used by the Circuit Court of Appeal^ for 
the Fifth Circuit in Magnolia Petroleum Co. v. Natipnal 
Labor Relations Board, 112 F. (2d) 545 (C.C.A. 5th, 19,40), 
a case in which that Court refused to enforce an orde,r of 
the Board disestablishing a local labor organization, is so 
pertinent to the situation presented to this Court in ithis 
case and to the apparent philosophy of the Board referred 
to above, that we set it forth here. That Court, speaking 
through Judge Hutcheson, said: j 

“Like so many others which have been brought [be¬ 
fore this and other Circuit Courts of Appeals, this 
proceeding takes its spring from long continued hnd 
unsuccessful efforts of a nationally affiliated laibor 
union to organize and exclusively represent workers 
in a plant which has and has had, a local unaffiliated 
labor organization. Here, as in all the similar ca^es, 
the national union makes and the Board sponsors 
the charge that the local unaffiliated union is not jthe 
result of self-organization of the employees but' of 
unfair labor practices on the part of the employer) in 
dominating and interfering with or contributing sup¬ 
port to it. (pp. 546-7) j 

i 

* * * * * * * * \ * 

“When then, as here, the Board applies to this 
court for enforcement of its order, and there is a 
substantial challenge of the findings and order as Un¬ 
supported by evidence, it is the duty of this court; to 
examine the evidence for itself, not, of course, i to 
determine what fact inferences it, acting as a tripr, 
would have drawn, what fact findings it would hajve 
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made, but to determine whether reasonable minds 
having no interest as accuser or otherwise in the 
result, but wholly impartial, could, upon the evi¬ 
dence, have legally and fairly drawn the fact infer¬ 
ences, made the fact findings. And, when, it is clear 
as here, that the material evidence, is entirely with¬ 
out dispute; that no witness denies a fact to which 
another testifies; that in short, the findings are based, 
not upon conflicting but upon non-conflicting evi¬ 
dence, our determination as to whether the Board’s 
findings must stand or fall must not rest upon 
whether the Board deems that the inferences it drew 
are supported by substantial evidence. It must rest 
upon whether measured by the settled rules govern¬ 
ing the review of jury verdicts, it is the opinion of 
this court that the undisputed facts are in law ca¬ 
pable of fairly giving rise to the fact inferences the 
Board has drawn. 

“This must be so for if it were not, if the Board 
in the determination of these sometimes bitter and 
always partisan contests between nationally affili¬ 
ated locals and those unaffiliated, were given the 
right at once, to sponsor as accuser the side of the 
national organization, and to determine conclusively, 
for itself, unchecked by judicial review, not only the 
effect of conflicting evidence but whether in law, 
there is any substantial evidence to sustain its accu¬ 
sation, it would be nothing short of a miracle if 
these proceedings either in their course or in their 
result should be found to afford due process. The 
American people from their beginnings have been 
skeptical of the occurrence of such miracles, and they 
have not been willing to leave the vital matter of a 
fair and just trial to the hazard of miraculous inter¬ 
vention. It is plain from the careful provisions the 
Congress has made in the act against the exercise of 
this unbridled power that it is equally skeptical of 
such miracles, and that it is equally unwilling to 
leave to such hazards the rights of self-organization 
which the statute guarantees to workers, free from 
compulsion from any source. For, while a proceed¬ 
ing of this kind takes the form of a charge against 
the employer, the real substance and design of it is, 
to seat one labor organization over another, with the 
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greatly unjust result, if the decision of the Idbor 
board is wrong, of depriving employees of the very 
rights the act guarantees them. (Italics supplied]) 
“What the statute defines and prohibits as an 'un¬ 
fair labor practice on the part of the employer! is, 
(1) to interfere with, restrain or coerce employees 
in the exercise of their rights to self-organizationj, to 
form, join or assist labor organizations to bargain 
collectively through representatives of their cjwn 
choosing and to engage in concerted activities for ithe 
purpose of collective bargaining or other mutual laid 
or protection, and (2) to interfere with the forma¬ 
tion or organization of any labor organization or con¬ 
tribute financial or other support to it. j 

“It nowhere provides, and there is no warrant in 
it for the view, that preference by employees for\ an 
unaffiliated as against a nationally affiliated organiza¬ 
tion, raises a presumption that this preference was 
coerced or bought by the employer. Indeed, the stat¬ 
ute goes on exactly the contrary presumption, t\iat 
employees have the intelligence and character requi¬ 
site for self-organization, either by joining an exist¬ 
ing labor organization or forming one of their ow)n” 
(pp. 549-50) (Italics supplied.) 

According to the well-settled rule, in order that the find¬ 
ings of the Board as to the facts shall be conclusive upon 
this Court, they must be supported by substantial evidence. 
As the Supreme Court has said, substantial evidence! is 
“more than a scintilla and must do more than create a sus¬ 
picion of the existence of the fact to be established” ( Ra¬ 
tional Labor Relations Board v. Columbian Enameling dz 
Stamping Co., Inc., 306 U. S. 292, 300 (1939)), and meajns 
“such relevant evidence as a reasonable mind might accept 
as adequate to support a conclusion” (Consolidated Edispn 
Co. v. National Labor Relations Board, 305 U. S. 197, 2|29 
(1938)). If the findings of the Board as to the facts con¬ 
tained in the Decision are not supported by substantial evi¬ 
dence as thus defined in the decisions of the Supreme Court, 
the conclusion of the Board that the Company Petitioner 
has engaged in and is engaging in unfair labor practices 
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within the meaning of such Section 8, subdivisions (1) and 
(2), falls and the Order is invalid and must be set aside. 

It is perfectly clear under the provisions of the Act that 
the question of whether unfair labor practices within the 
meaning of Section 8, subdivisions (1) and (2), of the Act 
have been or are being engaged in, and, likewise, the ques¬ 
tion of whether an order made by the Board based upon a 
conclusion that any of such unfair labor practices have been 
or are being engaged in is a proper exercise of the power 
of the Board under the Act, must in each case be deter¬ 
mined upon a consideration of all the facts and circum¬ 
stances in such case.* 

The decisions in the large number of cases that have 
been decided under the Act by the Supreme Court and by 
the various Circuit Courts of Appeals in proceedings for the 
enforcement or review of orders of the Board based upon 
conclusions that the respective employers against whom 
such orders were issued had engaged in and were engaging 
in unfair labor practices within the meaning of such Section 
8, subdivisions (1) and (2), regardless of whether or not 

•Thus the provisions of Section 10, subdivision (c), of the Act 
clearly require that the conclusion of the Board that an unfair labor prac¬ 
tice has been or is being engaged in must be made "upon all the testimony 
taken", and an order may only issue after the Board has obeyed the 
statutory mandate contained in such subdivision to "state its findings of 
fact". 

Moreover the affirmative action which a respondent in a proceeding 
before the Board may be ordered to take must be such "as will effectuate 
the policies of this Act”. What will effectuate the policies of the Act in any 
particular case is a matter to be determined, not subjectively by the Board, 
but objectively on the facts in such case. The fact that the Board is of the 
opinion that certain affirmative action which it orders a respondent to take 
will effectuate the policies of the Act will not suffice to sustain its order 
in that regard, if in fact the evidence shows that such affirmative action 
would not effectuate the policies of the Act. National Labor Relations 
Board v. Fansteel Metallurgical Corp., 306 U S. 240 (1939); Republic 
Steel Corp. v. National Labor Relations Board and Steel Workers Organ¬ 
izing Committee , U. S. Sup. Ct., Nov. 12, 1940 (October Term, 1940, 
No. 14). 
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the order of the Board involved in each of such cases! was 

I 

enforced as regards the unfair labor practices defined in 
such subdivisions, show that the Supreme Court and such 
Circuit Courts of Appeals have recognized that each of the 
above-mentioned questions must be determined upon a (con¬ 
sideration of all the facts and circumstances in the particu¬ 
lar case under consideration. j 

It is necessary to refer to only a few decisions by way 
of example. In National Labor Relations Board v. Penripyl- 
vania Greyhound Lines, Inc., 303 U. S. 261 (1938), the |Su- 
preme Court, in referring to the parts of the order in that 
case which required affirmative action, said (at p. 268) i 

“There remains the question of whether the findings 
adequately support them.” 

Also, in National Labor Relations Board v. Newport 
News Shipbuilding and Dry Dock Co., 308 U. S. 241 (1939), 
the Supreme Court, speaking of the requirements of Ithe 
order of the Board in that case for affirmative action, jiaid 
(at p. 250): I 

“On the record as made we cannot say this was 
error.” (Italics supplied.) 

In Union Drawn Steel Co. v. National Labor Relations 
Board, 109 F. (2d) 587 (C.C.A. 3rd, 1940), the Court skid 
with reference to the questions presented to it in a case 
involving an order of the Board (at p. 589): 

“The primary question presented for our deter¬ 
mination is whether or not the findings of the Bokrd 
find support in the record and are not arbitrary apd 
capricious.” j 

Similarly, in Ballston-Stillwater Knitting Co., Inc., \v. 
National Labor Relations Board, 98 F. (2d) 758 (C.C.A. 2rid, 
1938), the Court said with reference to the Act (at p. 76oj): 

“The statute means that the Board’s findings are 
conclusive if supported by substantial evidence 
[Citing cases]. This is the yard-stick to be applied tto 
an examination of the record.” 

In National Labor Relations Board v. Mathieson Alkali 

\ 


Works, Inc., 114 F. (2d) 796 (C.C.A. 4th, 1940), the Court 
said with reference to one of the questions before it in a 
case involving an order of the Board (at p. 803): 

“In each case the question of the employer’s re¬ 
sponsibility for expressions of supervisory employ¬ 
ees is to be determined by the facts of the case.” 

Finally, in National Labor Relations Board v. Swift & 
Co., 108 F. (2d) 988 (C.C.A. 7th, 1940), the Court said with 
reference to the order of the Board involved in that case 
(at p. 990): 

“In the last analysis of things, the propriety of an 
order depends on the facts of the case itself, and con¬ 
sideration is to be given to the complaint, the findings, 
and the character of the unlawful conduct—in short, 
consideration is to be given to all the facts and cir¬ 
cumstances.” 

Moreover, it is clear that, despite the provisions of Sec¬ 
tion 10, subdivision (b), of the Act that “the rules of evi¬ 
dence prevailing in courts of law and equity shall not be 
controlling” in proceedings before the Board under such 
Section 10, the rules of evidence generally applicable in 
judicial proceedings to the review of the findings of facts 
of a jury or trial court sitting without a jury are applicable 
with respect to the findings of fact of the Board in proceed¬ 
ings for the enforcement or review of its orders. Consoli¬ 
dated Edison Company v. National Labor Relations Board, 
305 U. S. 197 (1938); National Labor Relations Board v. A. 
S. Abell Co., 97 F. (2d) 951 (C.C.A. 4th, 1938); National 
Labor Relations Board v. Bell Oil & Gas Co., 98 F. (2d) 406 
(C.C.A. 5th, 1938); Cupples Co. Manufacturers v. National 
Labor Relations Board, 106 F. (2d) 100 (C.C.A. 8th, 1939); 
Magnolia Petroleum Company v. National Labor Relations 
Board, 112 F. (2d) 545 (C.C.A. 5th, 1940). As the court said 
in the Abell case (at p. 958): 

“The rule as to substantiality is not different, we 
think, from that to be applied in reviewing the re¬ 
fusal to direct a verdict at law, where the lack of 


93 


substantial evidence is the test of the right to a 
directed verdict. In either case, substantial evidence 
is evidence furnishing a substantial basis of fact frbm 
which the fact in issue can reasonably be inferred; 
and the test is not satisfied by evidence which merfely 
creates a suspicion or which amounts to no more tljian 
a scintilla or which gives equal support to incon¬ 
sistent inferences. ***” 

Judged by the standards which the decisions make 
clear are those which must be applied, the ultimate find¬ 
ings of the Board in this case referred to above (pp. 82|3) 
are not only not supported by any substantial evidence, tj>ut 
are contrary to the evidence and are contrary to law. 

Indeed, we think that the following language used py 
the Circuit Court of Appeals for the Fifth Circuit in describ¬ 
ing the findings of the Board in the Magnolia case, supra 
(p. 552), describes the findings of the Board in this case: j 

“We think it plain that the findings in this c^se 
are based on nothing but suspicion, surmise and con¬ 
jecture; that they are wholly unsupported by the evi¬ 
dence and that they and the order based on thelm 
cannot stand.” 

I 

As we have indicated above, the Decision contains 
numerous findings which are based upon inferences dravim 
by the Board, and indeed, the conclusion of the Board th^t 
the Petitioners have engaged in and are engaging in unfajir 
labor practices as defined in Section 8, subdivisions (1) arjid 
(2), of the Act is almost entirely based upon findings of 
fact arrived at by inferences. We shall, therefore, before 
dealing specifically with the findings contained in the Deci¬ 
sion, consider the general principles of law applicable to 
the drawing of inferences by a fact-finding body such 
the Board. 

An inference is a reasoned deduction from facts provejn 
by substantial and competent evidence. National Labor Re¬ 
lations Board v. Columbian Enameling & Stamping Co., Inc,, 
306 U. S. 292 (1939); Black Star Coal Co. v. Hall, 257 Kjf. 
481, 78 S. W. (2d) 343 (1935); Hills Drxj Goods Co., Inc. v. 
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Industrial Commission, 217 Wis. 76, 258 N. W. 336 (1935); 
People v. Peloian, 195 Cal. App. 96, 272 Pac. 304 (1928). 
That findings of fact based upon inferences, which have the 
same force and effect as findings of fact based upon evi¬ 
dence ( Ryder v. Bamberger, 172 Cal. 791, 158 Pac. 
753, 756 (1916)), may be invalid results from the pos¬ 
sibility of overlooking plurality of causes, of neglect¬ 
ing to exclude alternative possibilities or of forgetting that 
facts may bear more than one interpretation. 1 Wigmore, 
Evidence (3rd Ed., 1940), § 31. To safeguard the integrity 
of findings of fact arrived at by inference, the law in the 
course of its logical development has established certain 
principles with reference to inferences. As should be ex¬ 
pected, the courts have applied those principles to all phases 
of judicial administration, including the review of the 
orders of administrative agencies. National Labor Rela¬ 
tions Board v. Lion Shoe Co., 97 F. (2d) 448, 452 (C.C.A. 
1st, 1938); Magnolia Petroleum Co. v. National Labor Re¬ 
lations Board, 112 F. (2d) 545, 549 (C.C.A. 5th, 1940). In 
the latter case the Court stated on p. 549: 

“* * * our determination as to whether the 

Board's findings must stand or fall must not rest 
upon whether the Board deems that the inferences 
it drew are supported by substantial evidence. It 
must rest upon whether measured by the settled 
rules governing the review of jury verdicts, it is 
the opinion of this court that the undisputed facts 
are in law capable of fairly giving rise to the fact 
inferences the Board has drawn.” 

Considering each of the above-mentioned potential 
causes for error in the process of deduction, it hardly needs 
authority to support the elementary proposition that an in¬ 
ference must be reasonably warranted from all the evi¬ 
dence; otherwise, a fact reasonably inferable from a fact 
or group of facts might be utterly inconsistent with all the 
proven facts of a particular case. In National Labor Rela¬ 
tions Board v. Union Pacific Stages, Inc., 99 F. (2d) 153 



(C.C.A. 9th, 1938), the Court construed the meaning of Sec¬ 
tion 10, subdivision (e), of the Act as follows (p. 177):! 

“But the courts have not construed this language 
as compelling the acceptance of findings arrived at 
by accepting part of the evidence and totally dis¬ 
regarding other convincing evidence.” 

I 

In National Labor Relations Board v. Thompson Prod - 
ucts, Inc., 97 F. (2d) 13 (C.C.A. 6th, 1938), the Court makes 
a similar observation with respect to the effect of Sectioiji 10, 
subdivision (e), of the Act (p. 15): 

“It means that the one weighing the evidence t^kes 
into consideration all the facts presented to him jand 
all reasonable inferences, deductions and conclusions 
to be drawn therefrom and, considering theni in 
their entirety and relation to each other, arrive? at 
a fixed conviction. 

“* * * Testimony is the raw material out! of 
which we construct truth, and, unless all of it is 
weighed in its totality, errors will result and gifeat 
injustices be wrought.” 

The decisions are also replete with holdings that; if 
there are two equally probable, but inconsistent, infer¬ 
ences to be drawn from the same facts, a finding of fact 
cannot be based on either inference. Pennsylvania Rail¬ 
road Co. v. Chamberlain, Administratrix, 288 U. S. 333 
(1933); New York Central Railroad Company v. Ambrose, 
Administratrix, 280 U. S. 486 (1930); Cupples Co. Manu¬ 
facturers v. National Labor Relations Board, 106 F. (2d) 
100 (C.C.A. 8th, 1939); Tucker Stevedoring Co. v. W. I H. 
Gahagan, Inc., 6 F. (2d) 407 (D. Del., 1925); and Whitel v. 
Lehigh Valley Railroad Company, 220 N. Y. 131, 115 N.iE. 
443 (1917). In the Pennsylvania Railroad Co. case, supra, 
the Court, in sustaining the direction by the trial court j of 
a verdict for the defendant, stated (p. 339): 

“We, therefore, have a case belonging to tl}at 
class of cases where proven facts give equal support 
to each of two inconsistent inferences; in whitph 
event, neither of them being established, judgment, 
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as a matter of law, must go against the party upon 
whom rests the necessity of sustaining one of these 
inferences as against the other, before he is entitled 
to recover. [Citing cases].” 

The principle of those cases means that, inasmuch as 
the Board has the burden of proving the alleged unfair labor 
practice of the Petitioners,* the Board may not make a 
finding of an unfair labor practice if such finding is based 
upon facts which equally support an inconsistent inference. 

In the Cupples Co. Manufacturers case, supra, it is stated 
(at p. 114): 

“The evidence that the Company welcomed the 
organization of an independent union of its em¬ 
ployees and preferred such a union to any other, and 
made haste to recognize the Association as the sole 
bargaining representative for all of its employees, 
is not a sufficient factual basis for the finding of 
interference, domination and support. This is for the 
reason that, while such evidence is consistent with 
the hypothesis that the formation and administration 
of the independent union was interfered with, domi¬ 
nated and supported by the Company, it is not incon¬ 
sistent with the contrary hypothesis, and therefore 
supports neither.” 

The only caveat to the foregoing principle is the gener¬ 
ally followed doctrine that, if one of two equally probable 
inferences results in a finding of dishonest or illegal conduct 
and the other results in a finding of honest or legal conduct, 
the latter inference will be drawn. That, of course, is merely 
a corollary of the axiom that until proved to the contrary, 
a person is presumed to have acted in a legal and honest 
manner. 

From the above-stated rule that two equally probable 
inferences prove nothing, it must necessarily follow that 
in a civil action (as distinguished from a criminal action) 

* 'National Labor Relations Board v. A. S Abell Co., 97 F. (2d) 951 
(CC.A. 4th, 1938); National Labor Relations Board v. Lion Shoe Co., 97 
F. (2d) 448 (CCA. 1st, 1938). 
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a court (and also, of course, an administrative body) niay 
not make a finding based upon an inference, unless such in¬ 
ference is the more probable one in view of all the proven 
facts. In New York Life Ins. Co. v. McNeely , 52 Ariz. 181, 
79 P. (2d) 948 (1938), the Court exhaustively considered 
the rules applicable to inferences, and in the course of jits 
opinion stated (p. 954): 

‘‘In civil cases, involving only property rights, tlhe 
rule is not so strict, and it is sufficient, if the ultimate 
fact is to be determined by an inference from fatts 
which are established by direct evidence, that it jbe 
more probable than any other inference which could 
be drawn from the facts thus proven. But when pn 
inference of the probability of the ultimate fact must 
be drawn from facts whose existence is itself based 
only on an inference or a chain of inferences, it wiill 
be found that the courts have, with very few excep¬ 
tions, held in substance, although usually not jin 
terms, that all prior links in the chain of inferences 
must be shown with the same certainty as is required 
in criminal cases, in order to support a final inference 
of the probability of the ultimate fact in issue. * * )*” 
(Italics supplied.) 

A comprehensive examination of the opinions review¬ 
ing the orders of the Board conclusively indicates that tie 
test which the courts apply in passing upon the validity pf 
an inference drawn by the Board is that it must be tie 
one that is more probable than any other that can be dravin 
from all the facts. In National Labor Relations Board v. 
Sands Mfg. Co., 306 U.S. 332 (1939), the conclusion of the 
Board that the employees were locked out, discharged and 
refused employment because of their union membership 
was inferred from the testimony of two men, one of whorii, 
with the consent of the union (MESA), was discharged fcir 
incompetency and the other of whom testified that a super¬ 
intendent said to him in effect that it would be better tlo 

i 

have an A. F. of L. union, since it was not so likely to call 
strikes. The Court found that the record showed that the 
respondent (employer) did not attempt to prevent organ!- 
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zation of its employees or discourage their affiliation with 
MESA; that after the unionization of the men the respond¬ 
ent recognized and conferred with the Shop Committee 
whenever requested to do so; and that on numerous occa¬ 
sions negotiated with the union. In considering the testi¬ 
mony upon which the Board based its conclusions, the Court 
said (p. 342): 

“* * * the inference of hostility to MESA drawn from 
their testimony does not, in any event, amount to a 
scintilla when considered in the light of respondent’s 
long course of conduct in respect of union activities 
and in dealing freely and candidly with MESA.” 

The foregoing case clearly shows that an appellate court 
will not permit findings of the Board based upon inferences 
to stand, even though there be some evidence from which 
such inferences may be drawn, if it appears from the record 
that from all the facts in the case a more probable or rea¬ 
sonable inference may be drawn. 

Similarly, in Appalachian Electric Power Co. v. National 
Labor Relations Board , 93 F.(2d) 985 (C.C.A. 4th, 1938), 
the Board found discrimination by the appellant from the 
fact that it promoted three laborers to positions formerly 
held by the men allegedly discriminated against who had 
been laid off during a slack period 18 months prior to the 
promotions. In that connection, the Court said (p. 988): 

“ * * * and it was certainly more reasonable that the 
managers and foremen of the plant should give avail¬ 
able positions to men who were working with 
them every day, and for whom they presumably en¬ 
tertained friendly feelings, than that they should 
rehire men who had been for so long out of the ser¬ 
vice. * * * ” (Italics supplied.) 

Inasmuch as the order of the Board was set aside upon 
that basis, the Court must have thought that the Board did 
not draw the more reasonable inferences from the proven 
facts. 

In those few instances where the courts have intimated 
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that the inferences to be drawn from the testimony (were 
for the Board, an examination of the facts set forlth in 
the opinion of the Court, as well as the Court’s discussion 
thereof, invariably indicate that the Court was of the opinion 
that the inferences drawn by the Board were the more 
reasonable ones. For example, in National Labor Relations 
Board v. Pennsylvania Greyhound Lines, Inc., 303 U.S| 261, 
the Court states at p. 271: j 

“The inferences to be drawn were for the Board and 
not the courts. * * * ” j 

Immediately thereafter, however, the Court finds that ijhere 
was “ample basis” for the Board’s conclusion, clearly mean¬ 
ing, in the light of the whole opinion, that the facts shbwed 
that the inferences drawn by the Board were more [rea¬ 
sonable than any other inferences that could have been 
drawn from the proven facts. j 

As previously pointed out, an inference is a deduction 
from certain proven facts and is, therefore, subject to 
error by reason of faulty analysis of the basic facts or 
erroneous methods of deduction. Consequently, it is! not 
only well established, but logically sound, that a fact inay 
not be inferred from a proven fact or facts where uiiim- 
peached and uncontradicted testimony consistent with sjuch 
proven fact or facts, but inconsistent with the fact soUght 
to be inferred, is available. Essentially that is a refine¬ 
ment of the best evidence rule. The principle is succinct¬ 
ly stated in Pennsylvania Railroad Co. v. Chamberlain, Ad¬ 
ministratrix, supra * (p. 340): 

* See also Stines v. Dillman, 4 S. W. (2d) 477 (Mo. App., 1928); 
Bowsher v. Grand Rapids & Indiana Ry. Co., 117 Mich. 339, 140 N.j W. 
524 (1913); Frazier v. Georgia Railroad & Banking Co., 108 Ga. 807i, 33 
S. E. 996 (1899); Ragsdale v. Southern Railway Company, 121 Fed. 924 
(D. S. C. 1903); Cunard S. S. Co., Limited v. Kelley, 126 Fed. 610 (Cj. C. 
A. 1st, 1903); Akerson v. Great Northern Railway Co., 158 Minn. 369, 
197 N. W. 842 (1924); Engs from v. Auburn Automobile Sales Corp.\ 11 
Cal. (2d) 64, 77 P. (2d) 1059 (1938); Maupin v. Solomon, 41 Cal. A[pp. 
323, 183 Pac. 198 (1919); Alabama Power Co. v. Watts, 218 Ala. 78, tl7 
So. 425 (1928). Cf. People v. Peloian, 95 Cal. App.96,272 Pac. 304 (19218). 
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“And the desired inference is precluded for the 
further reason that respondent’s right of recovery 
depends upon the existence of a particular fact which 
must be inferred from proven facts, and this is not 
permissible in the face of the positive and otherwise 
uncontradicted testimony of unimpeached witnesses 
consistent with the facts actually proved, from which 
testimony it affirmatively appears that the fact 
sought to be inferred did not exist. This conclusion 
results from a consideration of many decisions, of 
which the following are examples: * * * A re¬ 

buttable inference of fact, as said by the court in the 
Wabash Railroad case, ‘must necessarily yield to 
credible evidence of the actual occurrence.’ And, as 
stated by the court in George v. Missouri Pac. R. 
Co., supra, ‘It is well settled that where plaintiff’s 
case is based upon an inference or inferences, that the 
case must fail upon proof of undisputed facts in¬ 
consistent with such inferences.’ * * *” 

The decisions of the courts in connection with the re¬ 
view of orders of the Board contain many references to, and 
applications of, the principle set forth in the excerpt above- 
quoted from the Pennsylvania Railroad Co. case. In The 
Press Co., Inc. v. National Labor Relations Board, decided 
December 9,1940, this Court recognized that principle when 
discussing the discriminatory discharge of certain union 
members in the employ of the petitioner in that case. The 
following excerpts from other decisions also show the appli¬ 
cation of that principle: 

Cupples Co. Manufacturers v. National Labor Relations 
Board, supra (p. 105): 

“ * * * that evidence which merely furnishes 
grounds for suspicion and conjecture proves nothing, 
and that the Board, like a jury, may not disregard 
the uncontradicted testimony of unimpeached and 
credible witnesses.’’ 

National Labor Relations Board v. Empire Furniture 
Corporation, 107 F. (2d) 92, 95 (C.C.A. 6th, 1939): 
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“By building one inference upon another, and by i the 
simple expedient of rejecting controverting evidence 
destructive of both as not entitled to credence etven 
though unimpeached, the Board arrived at its find¬ 
ing. * * * ” j 

National Labor Relations Board v. Thompson Products, 
Inc., supra (p. 16): 

“To hold that Casterline was discharged because of 
his union activities is to give weight to an inference 
in the teeth of uncontradicted testimony to the con¬ 
trary.” 

Foote Bros . Gear & Machine Corporation v. National 
Labor Relations Board, 114 F. (2d) 611, 622 (C.C.A. 'jjth, 
1940): | 

“In reaching our conclusion we wish to make it cl^ar 
that *** (c) A statement which alone may afford 
substantial support for a fact finding may lose ’its 
weight entirely in the face of uncontradicted facts 
inconsistent with it. ***” j 

The dangers of error lurking in the processes of deduc¬ 
tion multiply where an inference is drawn from a fict 
found by inference. To avoid having such dangers in¬ 
creased, many courts have stated that an inference may fiot 
be based upon an inference. Manning v. Insurance Com¬ 
pany, 100 U.S. 693, 697 (1879); United States v. Ross, 92 
U. S. 281, 284 (1875); People v. Razezicz, 206 N. Y. 249, 2(j>9, 
99 N. E. 557 (1912); People v. Van Aken, 217 N. Y. 532, 5^1, 
112 N. E. 340 (1916). It, however, is suggested by Wigmoire, 
supra, § 41, and other authorities that that rule is too rigid 
and not applicable in certain circumstances. The conflict 
between the various authorities is logically reconciled in 
New York Life Ins. Co. v. McNeely, supra. In the course 
of its opinion the Court said at p. 954: j 

“But when an inference of the probability of the 
ultimate fact must be drawn from facts whose exist¬ 
ence is itself based only on an inference or a chain 
of inferences, it will be found that the courts have, 
with very few exceptions, held in substance, although 
usually not in terms, that all prior links in the chain 
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of inferences must be shown with the same certainty 
as is required in criminal cases, in order to support 
a final inference of the probability of the ultimate 
fact in issue. We think that this is the true mean¬ 
ing of the ‘inference upon inference’ rule in civil 
cases is borne out by a careful analysis of the major¬ 
ity of cases in which it has been applied, and that 
the courts do not mean that under no circumstances 
may an inference be drawn from an inference, but 
rather that the prior inferences must be established 
to the exclusion of any other reasonable theory rather 
than merely by a probability, in order that the last 
inference of the probability of the ultimate fact may 
be based thereon. This rule is not based on an ap¬ 
plication of the exact rules of logic, but upon the 
pragmatic principle that a certain quantum of proof 
is arbitrarily required when the courts are asked to 
take away life, liberty or property.” 

The rule stated in the above-quoted excerpt from the 
McNeely case found expression in Cupples Co. Manufac¬ 
turers v. National Labor Relations Board , supra, where the 
Court said, (p. 117): 

“It seems not improbable that the Board guessed 
correctly, but we think that the finding was based 
upon too many inferences. * * *” 

Certainly such rule is designed to limit the possibility of 
multiplication of error resulting from building inference 
upon inference. It is submitted, therefore, that any find¬ 
ing of fact based upon inference and used by the Board as 
a basis for further inference must be shown at least to be 
the only possible finding that can be made from all the 
proven facts. See, also, Neely v. Provident Life & Accident 
Ins. Co., 322 Pa. 417, 185 Atl. 784 (1936). 

As we have stated above, the conclusion of the Board 
that the Petitioners have engaged in, and are engaging in, 
unfair labor practices as defined in Section 8, subdivisions 
(1) and (2), of the Act is almost entirely based on findings 
derived from inferences drawn by the Board. We have, 
therefore, thought it advisable at the outset of our argu- 
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ment on the merits of those parts of the Order sought to 
be set aside to discuss as we have done above the principles 
of law applicable to the drawing of inferences by the Bbard. 
Because the Board in the findings contained in the Decision 
violated and ignored those principles to such a marked ex¬ 
tent, many of its evidentiary findings of fact are in large 
measure unwarranted and accordingly, its ultimate findings 
of fact inferred therefrom are untenable and must b£ re¬ 
jected. 

We shall now turn to a consideration of the findings 
contained in the Decision. 

The conclusion of the Board that the Company Peti¬ 
tioner has engaged in, and is engaging in, an unfair labor 
practice within the meaning of Section 8, subdivision 1(2), 
of the Act relates solely to the Plans. It clearly appears 
from the Decision, however, that the Board is of the opin¬ 
ion not only that the alleged actions of the Company Peti¬ 
tioner which it believes support that conclusion also Con¬ 
stitute unfair labor practices within the meaning of Section 
8, subdivision (1), of the Act, but that certain other alldged 
actions, some related to the Plans and others not so related, 
independently constitute unfair labor practices within 'the 
meaning of such subdivision (1). 

We shall first deal with those findings upon which jthe 
Board apparently grounds its conclusion that the Com¬ 
pany Petitioner has engaged in, and is engaging in, an jun¬ 
fair labor practice within the meaning of Section 8, sub¬ 
division (2), of the Act, and then deal with those findings 
and the other findings upon which the Board apparently 
grounds its conclusion that the Company Petitioner en¬ 
gaged in, and is engaging in, an unfair labor practice within 
the meaning of Section 8, subdivision (1), of the Act; a^d 
we shall demonstrate the absence of substantial evidence 
to support both those conclusions and show that they %re 
contrary to the evidence and contrary to law. j 
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2. The Company Petitioner Has Not Dominated or Inter¬ 
fered with Any of the Employees’ Labor Organizations. 

In the Decision the Board finds with respect to the Plans 
that the Company Petitioner has engaged in an unfair labor 
practice as defined in Section 8, subdivision (2), of the Act. 

The Board uses the word “Plans” in the Decision to 
refer indiscriminately to at least three separate and distinct 
things: (a) the respective documents in which the provi¬ 
sions of the Plans, respectively, are set forth; (b) 
all the provisions of each of the Plans, in the aggregate, 
which include both those that set forth the organic prin¬ 
ciples of the respective labor organizations involved herein 
and those that set forth the principles governing the rela¬ 
tions between such labor organizations, respectively, and 
the Company Petitioner; and (c) such labor organizations, 
respectively. 

A clear and precise use of terms is particularly impor¬ 
tant to a proper consideration and understanding of the 
issues presented to this Court herein. Accordingly, to that 
end, and in order that we may avoid an ambiguity in this 
brief such as that which arises from the indiscriminate use 
by the Board in the Decision of the word “Plans”, we shall 
here state precisely what we mean by some of the more 
important terms used herein. 

As we have indicated above (p. 84), the Company 
Petitioner cannot be held to have engaged in, or to be 
engaging in, an unfair labor practice as defined in Section 
8, subdivision (2), of the Act, unless it has dominated or 
interfered with the formation or administration of, or con¬ 
tributed financial or other support to, a labor organization 
involved herein.* 


* Clearly any findings to that effect can only be based upon acts which 
have taken place since the passage of the Act. To base any such findings on 
acts which took place prior to that time would be to give the Act a 
retroactive effect. That clearly cannot be done, because it cannot be said 
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The term “labor organization” is defined in Section 2, 
subdivision (5), of the Act to mean: 

“*** any organization of any kind, or any agency 
or employee representation committee or plan,j in 
which employees participate and which exists for 
the purpose, in whole or in part, of dealing With 
employers concerning grievances, labor disputes, 
wages, rates of pay, hours of employment, or condi¬ 
tions of work.”* 

I 

It is clear, both under the above-quoted definition ^nd 
as a matter of the ordinary meaning of the words, that a 
labor organization must consist of one or more human 
beings. It is unthinkable that a labor organization coijild 
be inanimate, such, for example, as a conference table and 
chairs, or a conference room, or a printed document, j or 
that it could be merely a mental concept, such, for example, 
as a method of procedure. j 


that there is anything in the Act to indicate an intention on the parti of 
the Congress that it should be given a retroactive effect. Certainly, there 
is no such clear, strong and imperative requirement to that effect as the 
decisions make clear is necessary before a statute can be applied retro¬ 
actively. United States v. Hetb, 3 Cranch. 398 (U. S. 1806); Fullert\n- 
Kreuger Lumber Co. v. Northern Pacific Railway Company, 266 U.| S. 
435 (1924); United States v. St. Louis, San Prancisco & Texas Railway 
Company, 270 U. S. 1 (1925); United States v. Magnolia Petroleum Com¬ 
pany, 276 U. S. 160 (1927); Has set v. Welch , 303 U. S. 303 (193?). 
The Board seems to recognize that fact in the Decision (R. 10913), hjut 
it in large measure pays only lip service to it. 

i 

* The Plans, respectively, obviously do not exist "for the purpose, |in 
whole or in part of dealing with employers.” The organization of em¬ 
ployees under each of the Plans, respectively, is a labor organization 
within the definition in Section 2, subdivision (5), quoted above. But 
each of the Plans also includes provisions with respect to the relatiops 
between that labor organization and the employer which constitute in 
agreement by the employer with respect to such relations. The provisions 
which set forth the principles governing such relations, which constitute 
a part of each of the Plans, respectively, obviously do not come withjn 
such definition. 
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Because a labor organization cannot be thought of apart 
from the human beings who comprise it, it follows that 
the “Plans” cannot be the labor organizations involved 
herein, unless the word “Plans” is used to mean the 
respective groups of individuals who comprise such labor 
organizations, respectively. Such an unnatural use of 
the word “Plans”, although it was frequently employed 
throughout Case No. C-170, is confusing, and we shall, ac¬ 
cordingly, refer to the labor organizations involved herein 
by a more natural and accurate term, namely, the Em¬ 
ployees’ Labor Organizations. 

The word “Plan” was loosely used throughout the hear¬ 
ing to refer generally to the method of employee represen¬ 
tation in effect at the respective Plants and Works, i. e., 
the employees at each thereof have a labor organization 
which they have selected as their representative for the 
purposes of collective bargaining and through such labor 
organization have there entered into an agreement with 
the Company Petitioner. In that sense, the word “Plan” 
embraces provisions of two separate and distinct kinds: 
first, provisions under which the labor organization is es¬ 
tablished and which set forth its organic principles, i. e., 
its charter, and second, provisions constituting agreements 
between such labor organization and the employer, which 
set forth the principles governing the relations between 
them. 

The charter group of provisions contained in each of 
the Plans must not be confused with its group of provisions 
which constitutes an agreement between the particular 
Employees’ Labor Organization and the Company Peti¬ 
tioner at the Plant or Works where it is in effect.* With the 


* The finding of the Board to the effect that each of the Plans is a 
labor organization (R. 10976) exhibits a fundamental misconception on 
the part of the Board of the nature and character of the provisions of the 
Plans. Indeed, the Board deliberately shuts its eyes to the facts in that 
regard and without warrant rejects (R. 10930-2) the demonstration of 
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former group of provisions, the Company Petitioned has 
no concern. With the latter, as one of the contracting parties, 
the Company Petitioner is directly concerned. 

In addition to using the word “Plans” to refer tb the 
respective documents in which the provisions of each of 
the Plans, respectively, are set forth, we shall, as a matter 
of convenience, refer to the two above-mentioned groups 
of provisions together (that is, all of the provijsions 
of each of the Plans, in the aggregate) as the “Plan”, 
using the word in the plural with respect to! the 
provisions of all the Plans. Similarly, we shall refer tb the 
former of such groups of provisions in each of the Plans as 
the “Charter” of the respective Employees’ Labor Organiza¬ 
tion, using the word in the plural with respect to such 
groups of provisions in all of the Plans and to the latter of 
such groups of provisions in each of the Plans as the “Agree¬ 
ment” at the particular Plant or Works where such plan 
is in effect, using the word in the plural with respect to 
such groups of provisions in all the Plans. j 

(a) An Analysis of the Provisions of the Plans Negatives 

i 

Any Finding of Domination and Interference. 

i 

i 

Each of the Existing Plans comprises* both (a) provi¬ 
sions which set forth the organic principles of an organiza¬ 
tion of employees and (b) provisions which set forth' the 
principles governing the relations between such organiza¬ 
tion and the Company Petitioner at the Bethlehem Pjant, 

I 

the nature and character of such provisions which was fully made |to it 
in the Statement of Exceptions and by brief and on oral argument before 
it. To say that each of the Plans is a labor organization is as inaccurate 
as to say that SWOC, together with its agreement with Carnegie-Illjinois 
Steel Corporation and the representatives of said Corporation with wjhom 
SWOC deals under said agreement is a "labor organization", rather 'than 
to say that SWOC is a "labor organization". 

# We shall use the present tense in this part of our brief to ref^r to 
the situation as it existed at the close of the hearing and we shall ideal 
herein only with the Existing Plans. 
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the Cambria Plant, the Maryland Plant, the Steelton Plant, 
the Lebanon Plant, the Lackawanna Plant, and the Concen¬ 
trator Plant, and the Leetsdale Works, respectively, the lat¬ 
ter provisions including procedures for adjusting any mat¬ 
ters and for collective bargaining, between employees at the 
Plants and Works (exclusive of the Rankin Works*), re¬ 
spectively, or their representatives, and the Company Peti¬ 
tioner. 

It is the organizations of employees, the organic princi¬ 
ples of which are set forth in certain provisions of each of 
the Existing Plans, that are the Employees’ Labor Organi¬ 
zations. As we have above stated, the Employees’ Labor 
Organizations are located as follows: the Bethlehem Or¬ 
ganization at the Bethlehem Plant; the Cambria Organiza¬ 
tion at the Cambria Plant; the Maryland Association at the 
Maryland Plant; the Steelton Organization at the Steelton 
Plant; the Lebanon Organization at the Lebanon Plant; 
the Lackawanna Organization at the Lackawanna Plant; 
the Concentrator Organization at the Concentrator Plant; 
and the Leetsdale Organization at the Leetsdale Works. 

The provisions of each of the Existing Plans which set 
forth the organic principles of the organization of employees 
comprised therein, i.e., the Charter of each of the Em¬ 
ployees’ Labor Organizations, respectively, include provi¬ 
sions with respect to representation, terms of office of Em¬ 
ployees’ Representatives, qualifications of Employees’ 
Representatives and voters, nominations and elections of 
Employees’ Representatives, officers and committees, com¬ 
mittee meetings and amendments, and in addition such 
provisions in the Bethlehem Plan include provisions regard¬ 
ing a treasury. They are fully and accurately analyzed in 
detail in subparagraph (91) of paragraph 224 of the State- 

* The Rankin Works is excluded, because operations under rhe 
Rankin Plan had ceased prior to the close of the hearing (R. 9621-3). 

The provisions of the Rankin Plan, at the time that operations 
thereunder ceased, were substantially the same as those of the Leetsdale 
Plan prior to the changes made therein in 1937 (R. 10619-35; 10636-52). 
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ment of Exceptions. We, therefore, shall not repeat that 
analysis herein, but we respectfully invite the attention! of 
the Court thereto. For the convenience of the Court jwe 
have had it reprinted in the Appendix. (See pp. 72+82 
thereof.) 

The provisions of each of the Existing Plans which set 
forth the principles governing the relations between tjhe 
organization of employees comprised therein and the Com¬ 
pany Petitioner at the Plants and Works*, respectively, jn- 
cluding procedures for adjusting any matters and for collec¬ 
tive bargaining, i.e., the Agreement at the Plants and 
Works, respectively, constitute a contract by the Com¬ 
pany Petitioner with respect to such relations, including 
such procedures.** 

Such provisions include provisions with respect to rep¬ 
resentatives of the Management at the Plants and Works, 
respectively, Joint Committees*** and meetings thereof, 
annual conferences, procedures for adjustments and collec¬ 
tive bargaining, limitations upon the Company Petitioner 
preventing any interference with the internal functioning 
of such organization of employees, a guaranty of the inde¬ 
pendence of Employees’ Representatives, and amendments 
with respect to such provisions. They are fully and 
accurately analyzed in detail in subparagraph (95) of para¬ 
graph 224 of the Statement of Exceptions. And, as in the 
case of the charter provisions, we shall not repeat that 
analysis herein, but we respectfully invite the attention pf 

* The Agreement at the Rankin Works which constituted such a cop- 
tract is not specifically dealt with herein because, as we have pointed oiit 
above, operations under the provisions of the Rankin Plan ceased before 
the close of the hearing. 

* * See pages 120-1, infra. 

* * * As will be seen from the analysis of the Agreements, a Joint 
Committee is a committee composed of Employees’ Representatives arid 
of representatives of the Management, while, as will be seen from tile 
analysis of the Charters, the word "Committee” standing alone refers to ja 
committee composed of Employees’ Representatives only. 
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the Court thereto. For the convenience of the Court we 
have also had that analysis included in the Appendix. (See 
pp. 83-93 thereof). 

The analysis of the provisions of the Existing Plans set 
forth in subparagraphs (85) to (96), inclusive, of paragraph 
224 of the Statement of Exceptions (See pp. 70-93 of the 
Appendix) makes it perfectly clear that the refusal of the 
Board to recognize the fact that each of the Plans comprises 
both a labor organization and a contract with respect to the 
relations between such organization and the Company 
Petitioner is error. In our argument before the Board, we 
pointed out and applied the fundamental character and na¬ 
ture of the provisions of the Plans, but in the Decision the 
Board “laughs off” our argument in that respect with the 
following (R. 10930): 

“The Company contends that each Plan can be 
considered in two separate parts, one part consisting 
of the constitution of a labor organization and the 
other part consisting of an agreement between that 
labor organization and the Company which sets up a 
procedure for collective bargaining. It is clear from 
all of the foregoing discussion, however, that such a 
dichotomy cannot realistically be made.”* 

* As apparent reasons in support of this statement, the Board says: 
"Each Plan was instituted as an integrated whole and func¬ 
tioned as such through the years of its existence. ••• In its day 
by day operations, the Plan must be considered as a unit; the stand¬ 
ing committees and General Body are so intermeshed with the 
Management’s Special Representative and the Joint Committees 
that the asserted separability is unconvincing." (R. 10930-1) 
and that 

"The record reveals nothing which would support the claim 
that the Plans of Employees’ Representation are to be considered 
in two parts. This, together with the Plans themselves, which in 
nowise permit such division, leads us to believe that the asserted 
twosidedness of the Plans is only a labored attempt to rationalize 
the Company’s course of conduct. We conclude that this division 
of the Plans into the constitution of a labor organization and a 
collective bargaining agreement * * * cannot be made." (R. 
10931-2) 
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Such statement and the statements made in support 
thereof are entirely unwarranted and are unsupported by 
any substantial evidence. That is further made cleajr by 
the evidence with respect to the functioning of the ! Em¬ 
ployees' Labor Organizations and the operation of ! the 
Agreements discussed in sub-point 4 of this Point C. 

It clearly appears from the analysis in the Statement of 
Exceptions of the Charter of each of the Employees’ Lkbor 
Organizations that each of them constitutes a complete! and 
self-sufficient charter of a labor organization which is ih no 
way dependent upon the employer for its internal func¬ 
tioning. I 

i 

The Board, however, makes certain subsidiary findings 
in the Decision indicating that it believes that the Charters 
have provisions which render the Employees’ Labor Organ¬ 
izations, respectively, “incapable of functioning as a teal 
bargaining agency for the employees” (R. 10933). Ujpon 
examination, however, as we shall show, it is clear that 
that finding of the Board is untenable. 

For instance, the Board finds with reference to jthe 
amendment provisions in the Plans that “the essential 
structure of the Plans cannot be altered without the Com¬ 
pany’s consent.” (R. 10934). There is no basis whatever! in 
the language of the amendment provisions of the Plans |for 
that finding. The amendment provisions, in substance, 
provide that each of the Plans may be amended by a vpte 
of two-thirds of the entire membership of the General 
Body* or of the Committee of Representatives* thereundjer, 
as the case may be (which includes all the Employees’ 
Representatives of each of the Employees’ Labor Organisa¬ 
tions, respectively), except that they require that thd>se 
amendments which fall within three specified categories 

* As will be seen from the analysis of the Charters to which we have 
referred above (pp. 108-9), the body of all the Employees’ Representatives 
is called the General Body in some of them, and in others of them, fhe 
Committee of Representatives. j 
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shall not become effective until approved by the Joint 
Committee on Rules or the Joint Committee thereunder, 
as the case may be. Since in each of the Existing Plans the 
section which covers amendments to the Charter covers also 
changes in the Agreement, such section necessarily contains 
a proviso limiting the power of the General Body or the 
Committee of Representatives, as the case may be, to make 
effective without approval by the Joint Committee on Rules 
or the Joint Committee, as the case may be, any amendment 
or change “which would materially change the procedure 
provided by the Plan for the adjustment of grievances or 
which might prevent the Plan from operating as a fair 
method of selecting representatives of the whole body of 
employees of the Company and as a fair method of collec¬ 
tive bargaining or which might materially increase the 
obligation imposed upon the Company under the Plan.” 

The limitations on amendments which materially 
change the procedure for the adjustment of grievances or 
materially increase the obligations imposed upon the Com¬ 
pany Petitioner are clearly referable to the Agreement; 
and it is equally clear that the limitation with respect to 
amendments “which might prevent the Plan from operat¬ 
ing as a fair method of selecting representatives of the 
whole body of employees of the Company and as a fair 
method of collective bargaining” is, in effect, a condition 
upon which the Company Petitioner will deal with the 
representatives of its employees in accordance with the 
procedure outlined in the Agreement—which is clearly a 
proper condition in a collective bargaining agreement. 

Despite the obvious interpretation of the amendment 
provisions which we have set forth above, the Board at¬ 
tempts in the Decision to indulge in inferences which are 
precluded by the principles which we have discussed above 
(pp. 93-102) governing the drawing of inferences. In com¬ 
menting upon the limitations contained in the amendment 
provisions, the Board says that “The Company has thus 


113 


reserved to itself a veto power over amendments to the 
Plans” which fall within the above-mentioned three speci¬ 
fied categories, and concludes with the following (R. 
10930): 

i 

* * in brief, the essential structure of the Plans 
cannot be altered without the Company’s consent. 
By its power over amendments which affect the Plan 
as ‘a fair method of selecting representatives of tjhe 
whole body of employees and as a fair method of col¬ 
lective bargaining,’ the Company has a vital control 
over the self-organizations of its employees.” j 

To say that, by “its power over amendments” to whijch 
the Board has referred in the last sentence of the abo\jo- 
quoted extract from the Decision, the Company Petitioner 
has a vital control over self-organization of employees , is 
unfair and inaccurate. There is not a scintilla of evidence 
in the record that the Company Petitioner ever made t}ie 
slightest attempt to make use of that provision to exercijse 
control over the self-organization of its employees. In the 
absence of such evidence, an adverse inference of potential 
power cannot be drawn, when other inferences can al$o 
reasonably be drawn. The Company Petitioner does npt 
have any interest in the self-organization of its employees, 
except that it desires to be sure, when it is asked to 
deal with those who assume to represent them in the man¬ 
ner provided by the Act, that the representatives with 
whom it deals shall fairly represent them. As the Couj:t 
said in Hamilton-Brown Shoe Co. v. National Labor Rela¬ 
tions Board , 104 F. (2d) 49 (C.C.A. 8th, 1939) (at p. 56 j: 

“We are of the view that it would be arbitrary and 
unfair, and not in keeping with either the letter pr 
the spirit of the Act, to require the employer and ijs 
employees to conduct their negotiations through an 
agency not fairly representing a majority of the em¬ 
ployees.” j 

The finding of the Board with respect to the amend¬ 
ment provisions of the Existing Plans is another illustration 
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of the fundamental misconception of the Board as to the 
nature of the provisions of the Plans. The Company Peti¬ 
tioner could not possibly prevent the employees through 
their representatives from changing in any way they saw 
fit the respective Charters of the Employees’ Labor Organi¬ 
zations, respectively. If, however, there should be any dif¬ 
ference of opinion between the employees and the Company 
Petitioner as to whether a particular amendment was an 
amendment of the Charter or a change in the Agreement 
which would, accordingly, fall within the specified cate¬ 
gories and, therefore, require approval by a joint commit¬ 
tee, the question would have to be determined objectively 
with the right in either party to go to the courts. 

In so far as the amendment provisions require the con¬ 
sent of the Company Petitioner to a change in the Agree¬ 
ment, they are, of course, entirely proper and relate to a 
matter in which the Company Petitioner and its employees 
are necessarily jointly interested. For instance, it is clear 
that the Company Petitioner may very properly be inter¬ 
ested in a change in any of the Agreements which would re¬ 
quire that grievances be taken up in the first instance with 
its President. The fact that the amendment provisions con¬ 
tain the limiting clause regarding the right of the employees 
to change the Agreement does not afford any possibility 
of domination of, or interference with, the respective Em¬ 
ployees’ Labor Organizations and, therefore, does not con¬ 
stitute any evidence of domination of, or interference with, 
such Labor Organizations by the Company Petitioner. 

The Board in the Decision criticizes the absence from 
the respective Charters “of any provisions for the em¬ 
ployees to meet, to have discussions and cross-discussions, 
to hear and comment upon reports from their representa¬ 
tives, and to instruct these representatives” (R. 10932) 
and states, in effect, that the absence of such provisions 
renders the respective Employees’ Labor Organizations 
easily subject to the employer’s domination. It seems clear 
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that the Board makes those statements because of the 
distinction which the Petitioners pointed out (R. 7075-8) 
between the situation in Case No. C-170 and the situation 
presented to the Supreme Court in National Labor Rela¬ 
tions Board v. Pennsylvania Greyhound Lines, Inc .j 303 
U. S. 261 (1938), and the Board concludes, in effect, that, 
because of the absence from the respective Plans of Such 
provisions, the Employees’ Labor Organizations are! “as 
easily subject to the employer’s domination as were! the 
Plans in the Greyhound case” and says that “To leavie to 
fortuitous contact the relationship between the Employees’ 
Representative and the 200 men, for example, whom iach 
Representative was supposed to represent at the Cambria 
Plant, cannot serve to remedy this deficiency and to Iput 
the will of the men into effect” (R. 10932-3). 

We believe that the distinction between the situation 
presented in Case No. C-170 and the Greyhound cas^ is 
clear, and we shall deal elsewhere in our argument j (p. 
170, infra) with that distinction as it applies to the facts 
shown by the evidence in Case No. C-170 with respect to 
the functioning of the Employees’ Labor Organizations $nd 
the operation of the Agreements. 

But regardless of the validity of that distinction, 
there is nothing in the Charter of any of the Employ¬ 
ees’ Labor Organizations or, indeed, in any of the Agrtee- 
ments, which prevents the employees from holding 
general meetings for the purpose of instructing their Em¬ 
ployees’ Representatives on any subject or which prevents 
the Employees’ Representatives from amending the Re¬ 
spective Charters, or the employees at large from electing 
Employees’ Representatives committed to amend them, Iso 
as to require such meetings or expressly to provide for any 
other formal method which they might desire for instruct¬ 
ing their representatives. If any inference is to be drawn 
from the absence of such a provision, it is that the em¬ 
ployees have not deemed one necessary, in order that sutth 
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general or other meetings might be held. In any event, it 
is not to be presumed from the absence of such a provision 
that the employees would not hold such general or other 
meetings, if they thought them necessary or advisable. 

On this point the Board says (R. 10934): 

“* * * and it is fruitless to argue that, if the em¬ 
ployees so desired, they could change the Plans. We 
have already examined the amendment process under 
the Plans, and we have seen that by express pro¬ 
vision and as a matter of practice, the essential struc¬ 
ture of the Plans could not be altered without the 
consent of the Company.” 

There is nothing in the record that warrants that state¬ 
ment. As we have indicated above, there is nothing in the 
record which can justify the action of the Board in draw¬ 
ing that inference. There is not a scintilla of evidence any¬ 
where in the record which indicates that the Employees’ 
Representatives under the respective Charters have not 
been entirely free to adopt, or did not entirely freely adopt, 
all the amendments to such Charters which they desired 
to have made. 

Clearly, there is nothing whatsoever in the absence 
from the Plans of the provisions referred to by the Board 
which affords any basis for a finding that any of the Em¬ 
ployees’ Labor Organizations are dominated or interfered 
with or could be dominated or interfered with. The Act 
does not prescribe what the charters of labor organizations 
shall contain. The degree of perfection to be sought in 
them is a matter to be determined by the employees who 
are to be represented thereunder; and the absence from 
the charter of a labor organization of a provision which 
the Board may think desirable does not constitute a scin¬ 
tilla of evidence of domination or interference by the em¬ 
ployer with such labor organization, or, indeed that the 
employees do not truly desire the organization which they 
have or that they are not competent to decide what the 


117 


charter of their labor organization shall be. In fact, noth¬ 
ing in the Act requires that a labor organization have qny 
written charter; and the Board in this very case has fopnd 
that SWOC is a labor organization (R. 10876-7), although 
it does not affirmatively appear from the record that it has 
such a charter, and, certainly, no provisions are contained 
in the memorandum under which SWOC functions, sijich 
as those the absence of which from the Charters of the 
Employees' Labor Organization the Board criticizes (R. 
8401-3). 

In the Decision the Board specifically criticizes the 
provisions of the Charter of each of the Employees' Labor 
Organizations relating to the eligibility of employees j to 
become and to continue in office as Employees' Representa¬ 
tives and to vote for Employees’ Representatives, and says 
that “The Plans effectively prevent persons who are not 
employees from serving as Employees’ Representatives”, 
quoting the provisions of the Cambria Plan in that connec¬ 
tion (R. 10914). Surely the fact that the Charter of eachlof 
the Employees' Labor Organizations requires that to be 
eligible to act as an Employees’ Representative a persbn 
must be a fellow-employee and must have the other qualifi¬ 
cations prescribed constitutes no evidence whatsoever bf 
domination and interference by the employer. The statu¬ 
tory right of employees to bargain collectively through 
“representatives of their own choosing” necessarily in¬ 
cludes the right in the employees to be represented, if thby 
shall so wish, by their fellow employees to the exclusion 
of any outside person or organization and to participate }n 
a labor organization which they have so restricted. 

We venture to say that the Board would not criticise 
as improper a provision in the charter of a city which re¬ 
quires that aldermen or councilmen thereof shall be resi¬ 
dents and citizens, or, indeed, that requires that those who 
vote under such charter and are governed thereby shall 
likewise be residents and citizens. As the Court said ijn 
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Ballston-Stillwater Knitting Co., Inc., v. National Labor 
Relations Board, 98 F. (2d) 758, (C. C. A. 2nd, 1938), “A 
union limited to the employees of a single employer is as 
legal as any other * * (p.762). 

Moreover, the Charters of the respective Employees’ 
Labor Organizations do not purport to prevent the em¬ 
ployees or the Employees’ Representatives acting there¬ 
under from availing themselves of the services of outside 
experts, nor, of course, do the Agreements. Indeed, pre¬ 
cisely that has been done in connection with Case No. C-170, 
in which the Maryland Association, the Bethlehem Organi¬ 
zation, the Cambria Organization, the Steelton Organiza¬ 
tion, the Lackawanna Organization and the Lebanon Or¬ 
ganization each engaged counsel to represent them therein. 

Again, if for any reason the present restriction on 
eligibility to act as an Employees’ Representative is con¬ 
sidered disadvantageous, there is nothing in any of the 
Charters, or in the Agreements, which prevents the em¬ 
ployees themselves from changing such qualification in any 
manner whatever (R. 8258, 10782, 10563, 10581-2, 10598-9, 
10617-8, 10635, 10652, 10673). 

The Board also states in the Decision that “though per¬ 
sons who are under 21 years of age, or who are not Ameri¬ 
can citizens, or who have not been with the Company for a 
period of 1 year are represented, they are barred from 
acting as Employees’ Representatives” (R. 10914). 

While, as just pointed out, there is nothing in any of 
the Charters, or in any of the Agreements, which prevents 
the employees themselves from changing the qualifications 
referred to in any manner whatsoever, nevertheless, even 
if that were not true, it is amazing to us that the Board, 
which purports to be a responsible agency of the United 
States Government, should find, in effect, that it is unrea¬ 
sonable for a labor organization to require that those who 
shall be elected to office under it as representatives of em- 
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ployees shall have attained their majority and sh^ll be 
American citizens, as well as that they shall have the Expe¬ 
rience of at least one year as fellow-employees of jthose 
whom they represent.* 

As we have indicated above, it is, we believe, jclear 
that each of the Existing Plans comprises a labor organiza¬ 
tion in fact and within the meaning of Section 2, subdivision 
(5), of the Act and that as the constitution of a |abor 
organization the Charter of each of the Employees’ Labor 
Organizations meets every test that may be inferred jfrom 
the Act. Although the Board may believe that the Chapters 
fall short of being perfect constitutions for labor organiza¬ 
tions, it is nevertheless for the employees themselves to 
remedy by amendment any imperfection, theoretical or 
otherwise. We find nothing anywhere in the Act which, 
by the exercise of even the strongest imagination, cap. be 
held to authorize the Board to foist upon any group of 
employees a collective bargaining agency which is not of 
the kind that such employees desire, however perfect! the 
Board may think it to be. Under each of the Charter^ the 
employees at the respective Plant or Works at which jit is 
in effect have the power, through their Employees’ Repre¬ 
sentatives, without any approval of any sort by the Com¬ 
pany Petitioner, to change, amend or modify any or all of 
the provisions thereof. It is for the employees to deter¬ 
mine whether and when they will exercise that power, if 
at all, and the Act nowhere authorizes the Board to diirect 

I 

* It should be noted that provisions relating to the qualifications of 
Employees’ Representatives substantially similar to those contained in 
the Existing Plans which are criticized by the Board appeared in' the 
original proposal submitted by the employees at the Bethlehem Plait at 
the outset of the negotiations leading up to the formulation of the pro¬ 
visions of the original Bethlehem Plan which were agreed to between the 
representatives of the employees of the Bethlehem Plant and the Company 
Petitioner pursuant to the direction of the War Labor Board (ie.g., 
R. 10232). 
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them what to do. Under the Act, the choice is theirs, not 
the Board’s. 

As we have pointed out above, the provisions of each 
of the Existing Plans which set forth the principles govern¬ 
ing the relations between the labor organization comprised 
therein and the Company Petitioner at the Plants and 
Works, respectively (the Agreement), constitute a contract 
by the Company Petitioner with respect to such relations. 

The fact that the Agreements were not formally exe¬ 
cuted by signatures is of no importance, since the Company 
Petitioner by its conduct over a long period and by fre¬ 
quent declarations of its intentions has assumed the com¬ 
mitments therein set forth. Signatures are not essential to 
the legal validity of an agreement, though it be reduced to 
written form, if the fact of agreement appears. An example 
is the by-laws of a corporation, which are never signed, but 
in respect of which it has been universally held that: 

“The by-laws of a corporation may be enforced as 
a contract between the corporation and the stock¬ 
holders, and between the latter inter sese.” Baumohl 
v . Goldstein , 95 N. J. Eq. 597,124 Atl. 118,119 (1924). 
See also 8 Fletcher, Corporations (Perm. Ed.) §4198; 
14 C. J. § 432 and § 1283. 

As stated in Henderson v. Henderson , 136 Iowa 564, 114 
N. W. 178, 179 (1907): 

“Signature is not always essential to the binding 
force of an agreement. If accepted and acted upon 
by the parties as a binding engagement, mutuality 
appears without formal signature. This is elemen¬ 
tary.” 

See also 2 Page, Contracts (2d Ed., 1920) § 1175; and also 
U. S. Fidelity & Guaranty Co. v. Reno Electrical Works , 43 
Nev. 191, 183 Pac. 386, 387 (1919), where the court said: 

“Parties may adopt a written contract, and thus 
make it binding as though formally executed by 
both, without signing it. *** ‘If a person accepts and 
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adopts a written contract, even though it is jnot 
signed by him, he is deemed to have assented td its 
terms and conditions and to be bound by them’ 

Whatever technicalities may be involved in the status 
of the Agreements under the law of contracts, however, 
the evidence, we believe, clearly establishes that each! of 
the Existing Plans comprises a collective bargaining 
agency, the respective Employees’ Labor Organizatidns, 
which is capable of, and has been, functioning for m^ny 
years—and functioning successfully—as the representative 
of the employees at the Plants and Works, respectively, 
for purposes of collective bargaining. I 

The Agreements, which govern the procedure of collec¬ 
tive bargaining and the commitments of the Company ; in 
respect thereto not only contain no evidence of domina¬ 
tion or interference by the Company Petitioner, but thley 
negative any inference that any such domination or inter¬ 
ference exists or has existed. I 

i 

Although it is hardly pertinent to the present inquiry 
to determine whether or not the Agreements represent jan 
ideal arrangement from the standpoint of the Employees’ 
Labor Organizations (since the provisions thereof, as |of 
any agreement, are necessarily subject to negotiation), ye 
are convinced that the provisions of the Agreements could 
be shown to meet the test of comparison with other collec¬ 
tive bargaining agreements between employers and national 
labor organizations. It is for the purpose of establishing 
that fact in the instant case that the Petitioners seek by tljie 
Application to Adduce Additional Evidence to have made] a 
part of the record the agreements between SWOC arid 
Carnegie-Illinois Steel Corporation and the agreement be¬ 
tween International Union, United Automobile Workers cj>f 
America and General Motors Corporation which were of¬ 
fered in evidence by counsel for the Respondents in Case 
No. C-170, the Petitioners, as Respondents’ Exhibits fqr 
identification Nos. 251 and 252, and also seek by such 




122 


Application to adduce and have made a part of the record 
the testimony of David J. McDonald, Secretary-Treasurer 
of SWOC, all as set forth in detail in paragraph 8 of such 
Application. 

It is significant to note that in the Decision the Board 
does not criticize the provisions of the Agreements, but 
merely makes incomplete reference to them in its findings 
without any further comment, except in so far as such 
findings deal with the amendment provisions as above 
noted (R. 10925-6, 10929). 

The Joint Committees are conference bodies and their 
meetings are true collective bargaining conferences. In¬ 
deed, we believe that the provisions of the Agreements with 
respect to Joint Committee meetings, providing as they do 
(R. 8254, 10779, 10558, 10576-7, 10594, 10613, 10631, 10648, 
10666-7) for an equal vote by the elected representatives 
of employees and the designated representatives of the 
management and thus giving to the employees a real and 
effective voice in management, go far beyond any procedure 
thus far suggested in agreements between employers and 
national labor organizations. As is well known, the usual 
form of such agreements provides merely for meetings 
between management and representatives of the employees 
at which the latter can present “demands” or “requests”, 
to be either met or rejected by management. The Joint 
Committee procedure affords the representatives of the 
employees the opportunity actually to participate in the 
decision, with a right, if the decision is unsatisfactory, to 
appeal to another Joint Committee composed of different 
individuals. That such procedure is not a mere formality is 
demonstrated by instances under the Agreement between 
the Cambria Organization and the Company Petitioner in 
which decisions of the Management’s Special Representa¬ 
tive have been overruled by a Joint Committee (R. 6817- 
42, 7040-5, 9840-79), and the decisions of a Joint Committee 


123 


overruled by the General Joint Committee on Appeals 
(R. 7040-5, 7105-13). | 

It is further to be noted with respect to such Agreeijnent, 
that, since the persons who act as Management’s Repre¬ 
sentatives in Joint Committee meetings are the very; per¬ 
sons to whom an employee would have ultimately to j take 
his grievances or disputes, if there were no collective! bar¬ 
gaining procedure, the system of regular Joint Comniittee 
meetings provides an effective method of bringing all (such 
grievances and disputes up for discussion without delay, 
and the record shows that a large majority of such ques¬ 
tions are settled then and there (R. 7104). 

i 

Moreover, each of the Agreements contains an unequivo¬ 
cal guaranty of protection to insure that each Employees’ 
Representative shall be independent and fearless in j act¬ 
ing for the employees represented by him, since it gives 
to such Employees’ Representative the right (failing a 
satisfactory remedy within 30 days by the Management of 
the Plant or Works, as the case may be, the Joint Com¬ 
mittee or the General Joint Committee on Appeals, as; the 
case may be, or the President of the Company Petitioner) 
to take any question of alleged personal discrimination 
against him on account of his acts in his representative 
capacity to the State Department of Labor or the Secretary 
of Labor of the United States, whose findings and recom¬ 
mendations “shall be final and binding” (R. 8257, 10J81, 
10562, 10580-1, 10597-8, 10616-7, 10634, 10651, 10672). j 

I 

Furthermore, each of the Agreements contains appro¬ 
priate provisions to insure that there shall be no interfer¬ 
ence by the Management at any of the Plants and Wojrks 
in the conduct of meetings of Employees’ Represen¬ 
tatives under the Charter in effect there. The Agree¬ 
ments provide that the Management’s Representative njiay 
attend the meetings of any Committee when requested', so 
to do by such Committee (R. 8249, 10774, 10554, 105j73, 
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10592, 10609, 10628, 10645, 10664) and that meetings of 
the General Body and of each Committee or of the Com¬ 
mittee Representatives, as the case may be, “shall be con¬ 
ducted free from any restraint or influence on the part of 
the Company” (i.e., the Company Petitioner) and they re¬ 
peat the prohibition against the Management’s Representa¬ 
tives attending meetings except upon invitation. 

The schedules of grievances handled under each of the 
Agreements other than that between the Cambria Organi¬ 
zation and the Company Petitioner, from January 1,1936, to 
May 31, 1937 (R. 9840, 10100), demonstrate the effective op¬ 
eration of those Agreements and clearly cannot be regarded 
as evidence in any respect to support any finding of domi¬ 
nation or interference by the Company Petitioner. Simi¬ 
larly, the schedules of grievances handled under the Agree¬ 
ment between the Cambria Organization and the Com¬ 
pany Petitioner during the same period of time, as well 
as the other evidence in Case No. C-170 with respect to the 
operation of such Agreement, demonstrate the effective op¬ 
eration of such Agreement. 

The only evidence regarding any of the Plans, other than 
the Cambria Plan, and the Charters and the Agreements 
comprised therein, is (a) the documents themselves in 
which the provisions of those Plans are contained (see pp. 
13-5 hereof); (b) the above-mentioned schedules of griev¬ 
ances (R. 9883-10100), together with copies of minutes of 
certain meetings admitted in evidence to supplement such 
schedules (R. 8919-9154); (c) two stipulations as to the 
origin, history and development of those Plans (R. 9587- 
629) which are to the effect, among other things, that as 
of the close of the hearing the Existing Plans operated in 
all material respects substantially in accordance with their 
respective provisions (R. 9623); (d) copies of certain letters 
having reference to the amendments and changes made in 
the provisions of the Leetsdale Plan in 1937 (R. 10857-60); 
and (e) a stipulation entered into by counsel for certain 
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of the parties in Case No. C-170 showing that the employees 
of the Company Petitioner during working hours had the 
amount of spare time stated therein (R. 10843-7); except 
in so far as certain printed material (including copies j of 
The Bethlehem Review and certain other documents) j in 
which reference was made to the Plans, or some of thejm, 
and evidence concerning the distribution or posting therejof, 
as the case may have been, at the Plants and Works (R. 
8915-8, 10783-830, 10837-42, 10848, 8871-9104, 10856-7, 8283- 
310, 8778-81, 8817-20, 8829-44, 8847-70) may be considered 
to be evidence regarding the Plans, other than the Cambria 
Plan. i 

I 

We submit that on that state of the record there is hot 
a scintilla of evidence therein from which the Board mgy 
properly infer that the Company Petitioner dominated pr 
interfered with the Bethlehem Organization, the Cambria 
Organization, the Maryland Association, the Steelton Or¬ 
ganization, the Lebanon Organization, the Lackawanna 
Organization, the Concentrator Organization, or the Leeljs- 
dale Organization; indeed, the evidence is directly to the 
contrary and requires that the contrary inference be draWp. 

j 

That is true for these reasons: (1) None of the provi¬ 
sions of any of the existing Plans, i.e., the Charter and tljie 
Agreement, as we have demonstrated in this subdivision 
(a), affords any possibility of domination of, or interference 
with, the respective Employees’ Labor Organizations by 
the Company Petitioner and cannot, therefore, in and <bf 
itself constitute any basis for a finding of domination or in¬ 
terference by the Company Petitioner; (2) with respect l|o 
each of the Employees’ Labor Organizations, except tb[e 
Cambria Organization, the record shows by virtue of tl^e 
above-mentioned stipulation that such provisions were ip 
all respects complied with as of the close of the hearing: 
and (3) the origin, history and development of the Plan$, 
with which we shall deal in subdivisions (b) and (c) Of 
this sub-point 2, afford no basis whatsoever for a finding 
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of domination of, or interference with, the Employees’ 
Labor Organizations by the Company Petitioner. 

With respect to the Employees’ Labor Organizations, 
other than the Cambria Organization, that is all there is to 
this case in so far as the finding by the Board of domination 
and interference by the Company Petitioner is concerned. 
We repeat, there is no evidence with respect to any of the 
Plans, other than the Cambria Plan, except that just stated, 
and there is no testimony with respect to them. That evi¬ 
dence consists, in substance, of the provisions contained in 
the documents themselves, the history of the origin and 
development thereof and facts showing the effectiveness 
of Employees’ Representatives in representing employees 
at the Plants and Works. All of such evidence is entirely 
uncontradicted. 

As to each of the Plans, therefore, other than the Cam¬ 
bria Plan, the Board must rest its case on that evidence. 
The Board has failed to show any evidence of domination 
or interference by the Company Petitioner on the basis of 
the provisions of the Plans, not only with respect to the 
Employees’ Labor Organizations other than the Cambria 
Organization, but likewise with respect to the Cambria 
Organization. No direct evidence has been shown which 
affords any basis for a finding of such domination and in¬ 
terference and the principles governing the drawing of in¬ 
ferences by the Board which we have discussed above (pp. 
93-102) preclude such a finding. Such a finding on the basis 
of such provisions is not reasonably warranted and likewise 
must be rejected, because it would be a finding, in effect, 
that the Company Petitioner had engaged in action pro¬ 
hibited by law, when the contrary finding would be con¬ 
sistent with (indeed, as we have indicated, is required by) 
the facts. 

We shall next consider the origin, and thereafter the 
history and development, of each of the Plans and shall 
demonstrate that the Board has likewise failed to show 
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any evidence of domination and interference by the pom- 
pany Petitioner with respect thereto, not only as t<j) the 
Employees’ Labor Organizations other than the Caipbria 
Organization but also as to the latter. 

i 

(b) The Origin of the Plans Negatives Any Findiiiig of 
Domination and Interference. 

After having set forth, under a heading relating to the 
inception of the Plans, a number of detailed findings with 
reference to the origin of the Plans,* the Board in th^ De- 
cision states that “The detailed account of the initiation 
of the Plans shows clearly that in their origin they con¬ 
stituted a Company project, and reveals that they are 
rooted in the Company’s industrial relations policy.” (R. 
10901), and the Board finds, in effect, that the formation 
of the Employees’ Labor Organizations was dominated 
and interfered with by the Company Petitioner (R. 10^02). 
Such a finding is entirely unwarranted upon the basis of 
the evidence in Case No. C-170 and is not supported by 
any substantial evidence. 

Although, in the main, the historical statements y/ith 
reference to the Plans set forth in the findings in [that 
part of the Decision under such heading are substantially 
accurate in so far as they go, they are incomplete in i im¬ 
portant respects, they ignore uncontradicted evidence which 
is material, and they are, therefore, necessarily misleading 
and productive of inaccurate conclusions which are unfair 
and prejudicial to the Petitioners. 

The material facts with respect to the origin of each 
of the Plans are set forth fully and accurately and in j de¬ 
tail in subparagraphs (10) to (28), inclusive, (37) to (46), 
inclusive, (63), (65) and (66) of paragraph 224 of the State¬ 
ment of Exceptions (R. 474-88, 494-9, 507-8, 509-10). 

*As well as certain findings with reference to the development of the 
Bethlehem Plan (R. 10887), with which we shall deal in subdivision!(c) 
of this sub-point 2 (see pp. 136-7, infra). 


128 


We, therefore, shall not repeat herein the facts there set 
forth with respect to the origin of the Plans, but we respect¬ 
fully invite the attention of the Court thereto. For the con¬ 
venience of the Court, we have had those subparagraphs in¬ 
cluded in the Appendix. (See pp. 22-35, 40-6, 53-4, 54-5 
and 55-6, respectively, thereof). 

It is entirely clear that the Plans were born of con¬ 
ditions which existed during the last year of, and just 
after, the World War of 1914-1918. They were begotten 
by the War Labor Board, an agency of the United States 
Government. Far from having been conceived in iniquity, 
as the Board would have one believe, they represented a 
cooperative endeavor on the part of the Company Petitioner 
and its employees to carry out and make effective, under 
the aegis of, and in cooperation with, the War Labor Board, 
and consistent with its policies, the principles which Presi¬ 
dent Wilson declared should be observed by that agency. 
At that time those principles were agreed upon generally 
and voluntarily by both workers and employers. They in¬ 
cluded a recognition of the right of employees to bargain 
collectively through representatives of their own choosing 
without any interference, restraint or discrimination by 
their employer (e.g. R. 9563-4). That was seventeen years 
before the Act was approved, but those principles are 
fundamentally the same as the principles of the Act. 

The immediate background of the original Plans (i.e., 
the Bethlehem, Maryland, Steelton and Lebanon Plans) 
was a proceeding before the War Labor Board referred to 
in the Decision (R. 10887-9) with respect to certain em¬ 
ployees at the Bethlehem Plant, in which proceeding the 
War Labor Board found that the absence of a system of 
collective bargaining at the Bethlehem Plant had been pro¬ 
ductive of unrest, and, in substance, directed that such a 
system be instituted (e.g. R. 9588). Actuated by the find¬ 
ings of the War Labor Board in that proceeding, the orig¬ 
inal forms of the Maryland, Steelton and Lebanon Plans 
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were prepared with the advice and assistance of a highly- 
qualified expert (Mackenzie King, now Prime Minister of 
Canada) employed by the Company Petitioner (e.g.j R. 
9589). The original form of the Bethlehem Plan was the 
direct result of that proceeding. Its provisions were nego¬ 
tiated between representatives of the employees at the 
Bethlehem Plant and of the Company Petitioner in jco- 
operation with, and with the approval of, the War La^or 
Board (e.g. R. 9588, 9589, 9593, 9594, 9595). j 

The Cambria Plan was likewise born of war-ti^ne 
conditions and resulted from the activities of the War 
Labor Board. At that time the Cambria Plant was hot 
operated by the Company Petitioner, but was the Johns¬ 
town Plant of Midvale Steel and Ordnance Compainy 
and was operated by its subsidiary, Cambria Steel Cokn- 
pany. The Cambria Plan was then known as the “Pisan 
of Representation of Employees of Midvale Steel and Ord¬ 
nance Company, Cambria Steel Company and Subsidiary 
Companies, effective October 1, 1918”. It was negotiated 
between Cambria Steel Company and representatives of its 
employees who had been duly elected by all its employees 
for that purpose. After an amendment thereto had bebn 
made, the Cambria Plan as it then existed was approved 
by the War Labor Board (e.g. R. 9566-7, 9568-70, 9571). ; 

The Lackawanna, Leetsdale and Rankin Plans were 
established after the acquisition by the Company Petitionjer 
of the Lackawanna Plant and by an affiliate of the Com¬ 
pany Petitioner of the Leetsdale and Rankin Works, re¬ 
spectively, and the Concentrator Plan was established aft^r 
the Concentrator Plant became a separate manufacturing 
unit operated by an affiliate of the Company Petitioner 
(e.g. R. 9605-6, 9611-4). j 

After the Lackawanna Plant and the Leetsdale ar}d 
Rankin Works were so acquired, and after the Concentra¬ 
tor Plant became such a separate unit, the Company Petji- 

i 
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tioner at the Lackawanna Plant and such affiliates, respec¬ 
tively, at such Works and at the Concentrator Plant sub¬ 
mitted to the employees at such newly acquired Plant and 
Works and at the Concentrator Plant a form of plan of 
employees’ representation which contained provisions based 
largely upon those of the Plans then in existence. Some¬ 
times with, and sometimes without, modifications such 
form of plan was accepted by the employees through their 
designated representatives and by voting in the first nomi¬ 
nations and elections held thereunder (e.g. R. 9605-6, 
9611-3). 

There is nothing in the evidence with respect to the 
action of the Company Petitioner or its affiliates in con¬ 
nection with the origin of the Lackawanna, Concentrator, 
Leetsdale and Rankin Plans which lends any credence 
whatsoever to the finding of the Board that the formation 
of the Lackawanna Organization, of the Concentrator Or¬ 
ganization, of the Leetsdale Organization or of the Rankin 
Organization was dominated or controlled by the Company 
Petitioner. It was entirely consistent with the policy of the 
Company Petitioner and its affiliates of applying the prin¬ 
ciples of, and the practice of, collective bargaining that they 
should have done what they did do in connection with the 
origin of those Plans. Any other course of action would 
have made them just subjects of criticism in not bringing 
to the attention of their new employees, and giving them an 
opportunity to adopt, the system of collective bargaining 
which had originated as above stated and was in existence 
in the older plants of the Company Petitioner. 

The Act at the time of the origin of each of those Plans 
had not even been thought of, and in the light of the facts 
it is absurd for the Board to hold the Company Petitioner 
to be engaging in an unfair labor practice because of its 
participation in connection with the origin of those Plans 
and of the original Plans. 
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In the Decision the Board quotes from the briefj filed 
on behalf of the Company Petitioner with the Tria| Ex¬ 
aminer and remarks that the description of the activities 
of the Company Petitioner contained in the passage quoted 
from such brief in terms of having “offered” the Plans 
to the employees of the Company Petitioner and having 
“participated or even taken the initiative” in establishing 
the Plans “is sufficient to indicate that the employer! had 
dominated and interfered with the formation of these labor 
organizations.” (R. 10902). In addition to the fact thajt the 
passage quoted from such brief contained no admission 
whatsoever that the Company Petitioner had dominated or 
interfered with the formation of the Employees’ Labor Or¬ 
ganizations, it is clear from an examination of such passage 
that the statements therein made constitute no indication 
whatsoever of domination of and interference with theifor- 
mation of the Employees’ Labor Organizations, and that 
such passage was addressed to the point that each of I the 
Plans having originated long prior to the enactment of 
the Act (regardless of the view that might be taken by j the 
Board had the Plans originated after such enactment), wfhat 
was done in connection with their origin could notj be 
taken as evidence that the Company Petitioner had i en¬ 
gaged in an unfair labor practice.* 

i 

In the Decision the Board makes the following surprising 
statement (R. 10902): j 

“The fact that the National War Labor Board was 
active in matters affecting labor relations during jthe 
period when some of the Plans were initiated canj of 
course, not alter the fact that the Company’s influ¬ 
ence in the formation and initial operation of these 
Plans was dominant and is not relevant on the ques¬ 
tion whether the Plans so set up were of a nature 

_ i 

* What we have said in subdivision (a) of this sub-point 2 shows ithe 
misconception of the Board which is evident from its reference to jthe 
Plans as "these labor organizations." 
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prescribed by the National Labor Relations Act, en¬ 
acted sixteen years later.” 

That statement utterly ignores the inescapable conclu¬ 
sion which must be drawn from the evidence regarding the 
origin of the Plans, the outstanding fact in connection with 
which is that the existence and activity of the War Labor 
Board was the actuating circumstance which caused the 
Bethlehem, Maryland, Lebanon, Steelton and Cambria 
Plans to be originated. To say that the “Company’s influ¬ 
ence in the formation and initial operation of these Plans 
was dominant” is to attempt a characterization of what took 
place which is meaningless in the light of the evidence, and 
which cannot be sustained on the evidence. 

As we have pointed out above, the Plans originated as 
the result of a cooperative endeavor on the part of the Com¬ 
pany Petitioner and its employees to carry out and make ef¬ 
fective, under the aegis of, and in cooperation with, the War 
Labor Board, the principles of collective bargaining which 
constituted a part of the policy of that agency. The activities 
of the War Labor Board are clearly relevant with respect 
to the nature of the Plans as they were set up, which is of 
fundamental importance in considering their subsequent 
history and development. 

The Board may not, by the simple expedient of terming 
such evidence irrelevant, brush aside the probative effect 
of evidence which is contrary to the thesis which it seeks 
to sustain. It has, however, attempted to do that very thing 
with respect to the evidence concerning the activities of the 
War Labor Board with reference to the Plans, in order that 
it might inject a sinister note, wholly unjustified by the 
facts, into their origin. The history of the origin of the 
Plans negatives completely the finding of the Board that 
the Company Petitioner dominated and interfered with the 
formation of the Employees’ Labor Organizations and is, 
therefore, relevant to the questions at issue in Case No. 
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C-170 and presented to this Court herein.* The funda¬ 
mental error in the Decision is the finding that the Com¬ 
pany Petitioner dominated and interfered with the forma¬ 
tion of the Employees' Labor Organizations (referred tcj in 
the Decision as the Plans), a finding which the Board re¬ 
peats as an obligato throughout the Decision, adding td it 
from time to time, and on the basis of that unsound premise, 
equally unsound conclusions. 

We repeat that the statement of the Board that “Tfhe 
fact that the National War Labor Board was active in nat¬ 
ters affecting labor relations during the period when soine 
of the Plans were initiated can, of course, not alter \he 
fact that the Company's influence in the formation and ini¬ 
tial operation of these Plans was dominant and is not rele¬ 
vant on the question whether the Plans so set jup 
were of a nature prescribed by the National Labor Rela¬ 
tions Act, enacted sixteen years later" is a surprising ohe. 
The evidence is clear that the Bethlehem Plan was set |up 
under the direction of, and in cooperation with, the Wfar 
Labor Board and that its nature was prescribed by t$at 
Board (R. 9588-95). If those facts evidence influence by ihe 
Company Petitioner in the formation and initial operation of 
that Plan which amounts to domination, then that domina¬ 
tion was ordered by the War Labor Board, a Government 
agency the purposes and objects of which were not essen¬ 
tially different from those of the National Labor Relations 

# Of course the activity of the Wax Labor Board is not relevant on the 
question whether the Plans "were of a nature prescribed by the National 
Labor Relations Act” (R. 10902), because, despite the apparent view! of 
the Board that the Act prescribes national trade unions and agreements 
with them and proscribes independent local labor organizations and agree¬ 
ments with them, the fact remains that the Act does not prescribe any type 
of bargaining agency or the agreements to be made therewith, but is Re¬ 
signed to protect "the exercise by workers of full freedom of association, 
self-organization, and designation of representatives of their own choosing, 
for the purpose of negotiating the terms and conditions of their employ¬ 
ment or other mutual aid or protection.” (Section 1 of the Act) 
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Board. If that Plan was bad and not in the interest of the 
employees and of harmonious relations between them and 
their employer, then it was because the War Labor Board 
so ordered. Should the Company Petitioner have refused 
to obey the War Labor Board’s order? If the answer be 
“No,” then the action which the Company Petitioner was 
directed to take must be regarded as then good. If it was 
good then, when did it become bad and evidence domina¬ 
tion of the Employees’ Labor Organizations which requires 
a disestablishment of them? The true answer is that they 
were not conceived in iniquity; they were good; the action 
of the Company Petitioner was and has continued to be 
proper; and the only reason that the National Labor Rela¬ 
tions Board has found otherwise is that such a finding is 
essential to the disestablishment of the Employees’ Labor 
Organizations, which stand in the way of the Board’s forc¬ 
ing upon the employees at the respective Plants and Works 
a national labor organization which they do not want. 

While, as pointed out above, the Plans, other than the 
Bethlehem Plan, were not set up under the direct order of 
the War Labor Board, they originated as the result of such 
order (R. 9588-95). 

Here again the finding that the formation of the Em¬ 
ployees’ Labor Organizations was dominated and interfered 
with by the Company Petitioner is precluded by the prin¬ 
ciples which we have discussed above (pp. 93-102) govern¬ 
ing the drawing of inferences. The fact sought to be in¬ 
ferred by the Board that the Company Petitioner domi¬ 
nated and interfered with the formation of the Employees’ 
Labor Organizations is not reasonably deducible from the 
evidence and must, therefore, be rejected. Such finding 
must also be rejected, because it would be tantamount to a 
finding that the Company Petitioner took action which is 
prohibited by law, when a contrary finding is equally con¬ 
sistent with (and, indeed, required by) the evidence. 

Each of the Employees’ Labor Organizations and each 
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of the Agreements from the time of their establishment 
underwent a separate organic development in the course 
of which it was from time to time amended | and 
changed in accordance with the procedure set forth in its 
provisions (e.g. R. 9571-4, 9577-8, 9580-6, 9599-605, 9606-11, 
9613, 9614-9, 9621, 9622-3). We shall now turn to ajcon- 
sideration of the history of that development. 

(c) The History and the Development of the Plans Nega¬ 
tive any Finding of Domination and Interference. 

The material facts with respect to the history and. de¬ 
velopment of each of the Plans from the time of its origin 
are set forth fully and accurately and in detail in subpara¬ 
graphs (29) to (36), inclusive, (47) to (67), inclusive, (|64), 
and (67) to (83), inclusive, of paragraph 224 of the State¬ 
ment of Exceptions. We, therefore, shall not repeat here 
the facts there set forth with respect to such history land 
development, but we respectfully invite the attentioiji of 
the Court thereto. For the convenience of the Court,j we 
have had those subparagraphs included in the Appendix. 
(See pp. 35-40, 46-56, 54 and 56-69, respectively, therepf.) 

A consideration of such history and development j re¬ 
veals the utter absurdity of the finding contained in jthe 
Decision that “It is apparent that the respondents treat |the 
various Plans as, in reality, a single Plan. The record 
makes it evident that the Plans must be considered as! an 
integrated whole”. Likewise, a consideration of such his¬ 
tory and development and of the Charters, respectively, 
and the Agreements, respectively, as they have been 
amended and changed from the time of their inception 
until the close of the hearing and a consideration of ihe 
analysis of the provisions of the Plans set forth in sub¬ 
paragraphs (85) to (96), inclusive, of paragraph 224 of the 
Statement of Exceptions (see pp. 70-93 of the Appendix) 
reveal the inaccuracy and the misleading nature of the 
statements of the Board in the Decision that the Plans 4re 
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“in all material respects practically identical” (R. 10913), 
and that they are substantially similar to the Steelton, 
Maryland and Lebanon Plans as originally established and 
to the Bethlehem Plan as amended in 1920. Moreover, in 
so far as the Plans have any “essential uniformity” in their 
provisions (as the Board finds), the reason for that appears 
clearly from a consideration of the amendments and 
changes which were made in the Charters and Agreements 
in 1935, and shows that there is no basis therein for any 
finding of domination or interference by the Company Peti¬ 
tioner. 

The Charters of many large corporations, even though 
organized under the laws of different States, will be found 
to be substantially similar in many important respects 
and yet such corporations are not in any respect connected 
with each other; many deeds and other instruments will 
be found to contain substantially similar fundamental pro¬ 
visions and yet the parties thereto and the objects sought 
to be accomplished thereby are not in any respect affiliated 
or common in interest; indeed, we venture to say that 
many of the affiliates of the Congress of Industrial Or¬ 
ganizations and those of the American Federation of Labor 
will be found to have constitutions or basic documents that 
are essentially the same in important respects and yet no 
one will with reason claim that that fact evidences unity 
to any extent between those rival organizations. 

The Board devotes considerable space in the Decision 
to findings with respect to the amendment of and change 
in the provisions of the Bethlehem Plan in 1920 (R. 10889- 
90), and, by including those findings under a heading having 
to do with the inception of the Plans, seeks to create the 
impression that the amendments and changes then made 
were a part of the original establishment of the Bethlehem 
Plan. 

A consideration of the history of the Bethlehem Plan as 
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set forth-in subparagraphs (29) to (32), inclusive, of para¬ 
graph 224 of the Statement of Exceptions shows clea]rly 
that those amendments and changes were a part of £he 
organic development of the Charter and the Agreement 
contained in the Bethlehem Plan and that such amend¬ 
ments and changes were made in conformity with the pro¬ 
visions of that Plan which, as we have shown, had been put 
into effect under the aegis of, and in cooperation with, ajnd 
were approved by, the War Labor Board. The fact thjat, 
after further study and consideration by representatives! of 
the employees under the Bethlehem Plan and the repre¬ 
sentatives of management thereunder, that Plan was |so 
amended and changed as to adopt, in substance, as the 
Charter of the Bethlehem Organization and as the Agree¬ 
ment between it and the Company Petitioner provisions 
like those contained in the Steelton, Maryland and Lebanbn 
Plans as they then existed affords no basis for a finding !of 
domination and interference by the Company Petitioner or 
for any criticism, as the Board apparently seeks to imply by 
its statement to the effect that the 1920 amendments to and 
changes in the Bethlehem Plan made it almost identical wiith 
the Steelton, Lebanon and Maryland Plans (R. 10890). ! 

Moreover, the statements made by the Board in the De¬ 
cision that the form of the Bethlehem Plan as so amended 

! 

was “rejected by the National War Labor Board when pro¬ 
posed for the Bethlehem plant” and “was finally put into 
effect there only after the dissolution of the National W^r 
Labor Board, which occurred on August 12, 1919” are pre¬ 
judicial and misleading, because, as the record shows, the 
National War Labor Board agreed that that form of Pldn 
should not originally be “put into effect there” (R. 10890, 
9590-1). To characterize as a “rejection” by the War Labqr 
Board the fact that such form of Plan did not originally 
become effective there is not only unfair and misleading, 
but is contrary to the evidence. 

The Board in its findings refers to the amendment pro- 
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visions of the Plans as they existed prior to the amendments 
which were made in 1935 and points out that the consent of 
the Company Petitioner was required under those provi¬ 
sions for the amendment of each of the Plans. It then says 
“An examination of the amendments to the Plans made pur¬ 
suant to the amendment provision shows that the Company 
representatives acted upon and approved a large number 
of amendments which directly affected even such matters 
as can be subsumed under the category ‘employees or¬ 
ganization’ ” (R. 10926). 

The Board then refers in a footnote to what it charac¬ 
terizes as “typical examples of amendments made to the 
various plans” which are set forth in Appendix B to the 
Decision (R. 10981-90). But the fact that representatives of 
the Company Petitioner on the Joint Committee on Rules 
or the Joint Committee, as the case may have been, under 
the respective Plans passed on amendments of that 
character prior to the amendments and changes of 1935 is 
not the significant consideration. The significant considera¬ 
tion (as to which there is no evidence to the contrary re¬ 
garding any of the Plans) is that the representatives of the 
Company Petitioner on the Joint Committee on Rules or 
the Joint Committee, as the case may have been, never 
opposed any amendment to any of the Plans which was 
proposed by or acted upon favorably by the General Body 
or the Committee of Representatives, as the case may have 
been, under the respective Plans. 

The principles which we have discussed above govern¬ 
ing the drawing of inferences by the Board (pp. 93-102) pre¬ 
clude any adverse finding in that regard, in that the evi¬ 
dence is at least as consistent with a finding that the amend¬ 
ments were passed on by the Employees’ Representatives, 
because they were desired by them and the employees and 
were beneficial to the employees, as with a finding that in 
passing on them the Employees’ Representatives were 
dominated or interfered with by the Company Petitioner. 
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Moreover, a finding of domination and interference is not a 
reasonably warranted deduction from the evidence I and 
must be rejected, and, in addition, such a finding wjould 
constitute a finding that the Company Petitioner hac( en¬ 
gaged in acts prohibited by law, whereas the facts are at 
least equally consistent with (and indeed require) a [con¬ 
trary finding and it must be rejected for those reasons. 
Furthermore, in so far as there is any direct evidence, it 
is inconsistent with the inference sought to be drawn by 
the Board and, therefore, precludes such finding. 

i 

| 

Accordingly, it is clear that no finding of domination 
or interference can be based upon the mere existence in 
the Plans of those amendment provisions prior to the j.935 
amendments and changes. There never existed under tljiose 
provisions anything more than a potential power to Con¬ 
trol amendments; there is not a scintilla of evidence, how¬ 
ever, which indicates that such power was ever exercised. 
But, even if such a potential power to control existed; for 
a short time under each of the Plans after the passage 
of the Act and until the 1935 amendments and chariges 
were made, the fact of its existence is so unsubstantial 
as to be de minimis with regard to any question of domi¬ 
nation or interference by the Company Petitioner With 
the administration of the Employees’ Labor Organizations. 
It is clear that the only basis for the finding of the Board 
of an unfair labor practice in that regard is a series j of 
words, without any finding that any action was taken pur¬ 
suant to the ideas expressed thereby which could conceiv¬ 
ably constitute domination or interference (R. 10926). j 

i 

The findings contained in the Decision with reference 
to the amendments to and changes in each of the Pldns 
which were made in 1935 are incomplete and on that Ac¬ 
count misleading (R. 10926-30). The facts shown by the 
evidence with respect to such amendments and changes a|re 
fully and accurately set forth, as above stated, in subparta- 
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graphs (70) to (76), inclusive, of paragraph 224 of the 
Statement of Exceptions and it would serve no useful pur¬ 
pose to repeat them here. For the convenience of the 
Court, however, we have included those subparagraphs in 
the Appendix. (See pp. 57-61 thereof.) A consideration of 
those facts shows that nothing was done by the Com¬ 
pany Petitioner or any of its representatives which was 
in any way improper or which affords any basis for the 
finding of domination and interference. Indeed, the Board 
does not make such a finding with respect to those amend¬ 
ments, except in so far as it criticizes the amendment pro¬ 
visions with which we have dealt above (pp. 111-4), but it 
does attempt by inference and innuendo to imply that there 
was something improper about the action of the Company 
Petitioner and its representatives in connection with the 
1935 amendments and changes. 

For example, a statement appears in footnote 28 to the 
Decision to the effect that “John K. Robinson, the Manage¬ 
ment’s Special Representative at the Bethlehem plant, was 
present at all of these meetings, including meetings of 
the standing committees and the General Body” (R. 10926). 
It is clear that representatives of the management could 
only attend such meetings upon invitation (R. 10774, 10554, 
10573, 10592, 10609, 10628, 10645, 10664), and there is not 
one iota of evidence to indicate that Mr. Robinson was not 
expressly invited to attend every meeting which he at¬ 
tended and not one iota of evidence to indicate that any¬ 
one representing the Company Petitioner exercised any 
domination over or interfered with the proceedings at those 
meetings or with the action of the Employees’ Representa¬ 
tives either in connection with the 1935 amendments and 

% 

changes or otherwise. It may be that in its process of rea¬ 
soning the Board inferred that the invitation to Mr. Robin¬ 
son was the result of interference and domination, but, if 
the Board drew such an inference, it is hardly necessary 
for us to deal with it herein. 
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Indeed, the amendments to and changes in the provi¬ 
sions of each of the Plans in 1935 was but an extension! of 
the separate organic development which the Charter aind 
Agreement comprised in such Plan had undergone prior 
to that time. The uncontradicted evidence shows that 
in that year, after careful study over a considerable peripd 
of time by the Employees’ Representatives under the Beth¬ 
lehem Plan and the Maryland Plan, the provisions of both 
those Plans were substantially amended and changed (ej.g. 
R. 9614-6). Thereafter, the provisions of each of the other 
Plans were so amended and changed by the Employees’ 
Representatives acting under them (and the Company Peti¬ 
tioner concurred in the amendments and changes so made) 
as to incorporate, in substance, the amendments afid 
changes which had been made to the provisions of the Beth¬ 
lehem Plan and of the Maryland Plan to the extent thjat 
such amendments were applicable to the provisions of suj:h 
other Plans (e.g. R. 9616-20). One of those amendments 
and changes took away from the Joint Committee undpr 
each of those Plans, with the exceptions above referred 
to, the power of amendment (e.g. R. 8258, 10782, 10563, 
10581-2, 10598-9, 10617-8, 10635, 10652, 10673). Suih 
amendments and changes gave freer play to the activities 
of the Employees’ Representatives and restricted the rights 
of the Company Petitioner, and also further assured to 
the employees that the Employees’ Representatives we^e 
truly representative of the will of the employees and re¬ 
sponsive to them in collective bargaining. That such 
amendments and changes to all of the Plans were adopted 
is but an indication of the desires of the employees it 
each of the Plants and Works for an even more effective 

I 

representation in collective bargaining. All of them wetfe 
adopted in accordance with the provisions of the respec¬ 
tive Plans (e.g. R. 9614-7, 9619). j 

In the Decision the Board also devotes a considerable 
amount of space to findings with respect to the amend- 
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ments or changes which were made in the provisions of 
the Agreements in 1937 after the decision of the Supreme 
Court in National Labor Relations Board v. Jones & Laugh- 
lin Steel Corp ., 301 U. S. 1 (1937). A consideration of 
what is established by the uncontradicted evidence with 
respect to those changes shows that nothing was done in 
connection therewith which affords any basis for a finding 
of domination and interference by the Company Petitioner. 

When the Act was approved in 1935, the problem nat¬ 
urally arose as to whether the conduct of the Company 
Petitioner under the Agreements fell within the prohibition 
of Section 8, subdivision (2) of the Act. Counsel were con¬ 
sulted and, immediately after the approval of the Act on 
July 5, 1935, they advised the Company Petitioner that the 
Act could not constitutionally be applied to the relations 
between it and its employees at the Plants and Works (e.g. 
R. 9532). It is, of course, common knowledge that similar 
advice was generally given by counsel to companies en¬ 
gaged in the manufacturing business. 

Acting in reliance on counsel’s advice, the Company 
Petitioner made no change in its practices under the Agree¬ 
ments prior to the Jones & Laughlin decision (e.g. R. 9532). 
That decision, representing a substantial departure in prin¬ 
ciples of constitutional law (see, e.g. 37 Columbia Law Re¬ 
view 860), was rendered on April 12, 1937. Immediately 
after that decision, the Company Petitioner was advised 
by its counsel that it must thereafter regard the Act as 
constitutionally applicable to the relations between its em¬ 
ployees and itself (e.g. R. 9532). 

Because of the widespread interest in the subject which 
existed among the employees of the Company Petitioner, 
and in particular among the Employees’ Representatives, 
the Jones & Laughlin decision was immediately followed by 
inquiries at the various Plants and Works as to the effect 
of that decision on the practices then in effect, and as to 
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what, if any, amendments to or changes in the provisions 
of the Plans might be necessary in order that the Plans 
might comply with the Act as interpreted by the Supreme 
Court. Counsel for the Company Petitioner were consulted 
and they prepared for the various Management’s Special 
Representatives a form of letter to be used in replying to 
the inquiries so made, and advised such Management’s (Spe¬ 
cial Representatives, respectively, to make such replies 
only to inquiries which had been put in writing (e.g. R. 
9620-1, 8715-20, 10675-710). This abundance of caution! was 
due, naturally, to the desire of counsel that a written repord 
be made as to the activities of the Company Petitioner in 
connection with anything that might be done by reasojn of 
the Jones & Laughlin decision. 

Accordingly, at all but one of the Plants and Works,! the 
Management’s Special Representatives advised the repre¬ 
sentatives of the employees that the Company Petitioner 
could not thereafter (except to the extent of paying Em¬ 
ployees’ Representatives for time spent in conferring With 
the Management during their regular working hours) com¬ 
ply with the provisions of the Plans which required pay¬ 
ment by the Company Petitioner to the Employees’ Repre¬ 
sentatives for time spent in attending meetings as provided 
by the provisions of the Plans and required it to defray the 
expenses necessarily incident to the discharge of duties 
under the Plan (e.g. R. 8715-20, 10675-710). j 

I 

In the one case where the employees did not submit a 
written inquiry—at the Rankin Works—the Management 
advised the Committee of Representatives of the Rankin Or¬ 
ganization that, except to the extent permitted by lawj it 
would make no payments to any Employees’ Representa¬ 
tives under the Rankin Plan or to the Rankin Organizatipn 
(e.g. R. 9621-2). | 

There can be no doubt as to the intention of the Com¬ 
pany Petitioner to obey the law in letter and spirit, onjce 


i 
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it had been advised that the law applied to it. The metic¬ 
ulousness with which the Company Petitioner acted in that 
respect is shown in the stipulation on nominations and elec¬ 
tions at the Cambria Plant (e.g. R. 9479-533; see pp. 201-59 
of the Appendix). There is no evidence with respect to 
any of the other Plans to indicate that, in dealing under 
them and with the Employees’ Representatives thereunder, 
the Company Petitioner has not obeyed the law with equal 
strictness. 

As a result of the above-mentioned advice from the 
Management’s Special Representative at each of the Plants 
and Works, except the Rankin Works, shortly after the 
Jones & Laughlin decision, changes were made in each of 
the agreements, except the Agreement comprised in the 
Rankin Plan, which, in substance, expressly relieved the 
Company Petitioner of all obligation to make any payments 
under such Agreements to Employees’ Representatives or 
to defray any expenses incurred in the discharge of duties 
thereunder, except to the extent permitted by law, and 
which relieved the Joint Committee on Rules or the Joint 
Committee, as the case may have been, of the duty of 
arranging meeting places for any Committee other than the 
several Joint Committees (e.g. R. 9621). 

The Board seems to criticize the action of the Company 
Petitioner in connection with such changes and to find 
in the manner in which such changes were made evidence 
of domination and interference by the Company Petitioner 
(R. 10947). But criticism in that regard is entirely without 
merit and is unfair. The Jones & Laughlin decision having 
made clear the constitutionality of the application of the 
Act to the relations between an employer like the Jones & 
Laughlin Steel Corporation and its employees, both the 
Company Petitioner and the Employees’ Labor Organiza¬ 
tions had a clear right to take steps to remove the doubt as 
to the legality of certain aspects of their relations which the 
decision in that case had created. To hold that those engaged 
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as parties to a mutual arrangement with respect to collec¬ 
tive bargaining do not act with entire propriety when ithe 
one seeks, and the other gives, its views with respect to Ithe 
doubt newly discovered (which was the situation after jthe 
decision in the Jones & Laughlin case) as to the legality 
of continuing a practice which had been in effect in the 
past, and its views with respect to necessary steps to tod 
that practice and to bring their action into conformity vdth 
the requirements of the law is absurd. That, in substance, 
was all that the 1937 amendments to or changes in the pro¬ 
visions of the Existing Plans and the manner of thjeir 
adoption amounted to. 

It would be a perversion of the Act to hold that th^re 
was anything reprehensible in the manner in which such 
changes were made. As was said by the Supreme Court 
in Texas & New Orleans Railroad Company v. Brotherhood 
of Railway & Steamship Clerks , 281 U. S. 548 (1930) j at 
page 568, with respect to the meaning of the word “influ¬ 
ence” as used in the Railway Labor Act, the National Labor 
Relations Act cannot “be taken as interdicting the nornjial 
relations and innocent communications which are a part jof 
all friendly intercourse, albeit between employer and em¬ 
ployee.” The Act can only be taken to interdict “the abujse 
of relation or opportunity so as to corrupt or override the 
will” (id. at p. 568). There is not a scintilla of evidence jin 
the record of any such abuse either with respect to the 19j37 
changes or with respect to anything done by the Company 
Petitioner in connection with the origin, history and de¬ 
velopment of any of the Plans. 

Moreover, that the respective Charters and Agreements 
comprised in the Plans, respectively, have continued io 
undergo their separate organic development is shown by 
the substantial amendments and changes which were maqe 
to the Charter of the Bethlehem Organization and in thfe 
Agreement between it and the Company Petitioner by the 
Employees’ Representatives at the Bethlehem Plant, cor^- 
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curred in by the Company Petitioner in so far as the Agree¬ 
ment was concerned, in February, 1938 (e.g. R. 9622-3, 
10726-82). Indeed, it is clear from the petition of the Mary¬ 
land Association filed herein for consolidation of No. 7538 
with No. 7503 and for permission thereafter to appear herein 
in its newly adopted name that such development is still 
continued. As appears from paragraph 1 of such petition 
pursuant to the provision of the Maryland Plan the Charter 
of the labor organization comprised in said Plan was 
amended in various respects, including the changing of the 
name of such labor organization, and the Agreement com¬ 
prised therein was also changed, which amendment and 
change took place after the close of the hearing. 

Just as with reference to the finding of the Board that 
the formation of the Employees' Labor Organizations was 
dominated and interfered with by the Company Petitioner, 
so its finding that the administration of such Organizations 
has been dominated and interfered with is precluded by 
the principles which we have discussed above (pp. 93-102) 
governing the drawing of inferences. As we have stated 
above with respect to such finding regarding the formation 
of such Organizations, the fact sought to be inferred by 
the Board that the Company Petitioner dominated and in¬ 
terfered with the administration of them is not reasonably 
deducible from the evidence and must, therefore, be re¬ 
jected; and such finding must also be rejected, because it 
would be tantamount to a finding that the Company Peti¬ 
tioner took action which is prohibited by law, when a con¬ 
trary finding is equally consistent with (and, indeed, re¬ 
quired by) the evidence. 

Moreover, disregarding the action of the Company Peti¬ 
tioner and its affiliates with respect to the origin or forma¬ 
tion of the Plans, it is our position that the record is totally 
devoid of any substantial evidence that the Company Pe¬ 
titioner has done anything with respect to the Plans, 
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whether before or after the passage of the Act, which ctauld 
properly be found to constitute domination of, or interfer¬ 
ence with, the formation or administration of the j Em¬ 
ployees’ Labor Organizations which are comprised iii the 
Plans, had the Act been in effect prior to the origin ojf the 
Plans. It is also our position that, even if it be assume^ for 
the sake of the argument that the action of the Company 
Petitioner and its affiliates with respect to the origin orj for¬ 
mation of the Plans could properly be found to constitute 
interference with the formation of the Employees’ Llabor 
Organizations, had the Act been in effect prior to the origin 
of the Plans, such interference could not properly be re¬ 
garded as being continuing and such action could not prop¬ 
erly be found to constitute domination of the formation or 
administration of such Organizations. 

The position of the Board apparently is that, even \if it 
be assumed for the sake of the argument that our positions 
as above stated are correct, the Company Petitioner may be 
found to have engaged in unfair labor practices as defined 
in Section 8, subdivisions (1) and (2), of the Act, because 
what the Company Petitioner and its affiliates did in Con¬ 
nection with the formation or origin of the Plans at a l|ime 
when the Act was not in effect would have constituted in¬ 
terference with the formation of the Employees’ Labor;Or¬ 
ganizations, had it been done at a time when the Act [was 
in effect, and because such Organizations continued in being 
after the Act became effective. But such a finding would 
amount to the basing of a conclusion that an unfair labor 
practice has been engaged in on action legal when taken, 
but which in the opinion of the Board is now proscribe4 by 
the provisions of the Act. That would be a retroactive!ap¬ 
plication of the Act which cannot be made, because, asj we 
have pointed out above, the statute cannot be applied retro¬ 
actively. (See the footnote at pp. 104-5 and the cases cited 
therein). 

We submit that there is no substantial evidence to sjup- 
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port, and no warrant for, any finding of domination and 
interference by the Company Petitioner in connection with 
the history and development of the Plans, and, indeed, that 
any such finding is contrary to, and completely negatived 
by, the evidence. A consideration of the attitude and pol¬ 
icy of the Company Petitioner with respect to collective 
bargaining and its relations with its employees, to which 
we shall now turn, makes it even more apparent that there 
is no such evidence to support, and no warrant for, such a 
finding, and that such a finding is contrary to and negatived 
by the evidence. 

(d) The Policy Expressed by the Act Has Always Been the 
Policy of the Company Petitioner. 

The action of the Company Petitioner in connection with 
the origin of the original Plans in cooperation with the 
War Labor Board can lead to no conclusion other than 
that the Company Petitioner subscribed to and acted upon 
principles of collective bargaining. 

There is no evidence in the record which could lead a 
reasonable mind to the conclusion that the Company Peti¬ 
tioner has ever been antagonistic to the principles of col¬ 
lective bargaining, and no inference to the contrary may 
properly be drawn. 

A comparison of the purposes (in so far as they have 
any bearing on the issues in this case) of the award of 
the War Labor Board in the proceeding involving em¬ 
ployees at the Bethlehem Plant which, as we have pointed 
out (pp. 128-9, infra), was the immediate background of the 
original Plans as stated in the bulletin issued by the agent 
of such Board at such Plant in October, 1918 (e.g. R. 9591, 
10207-9) with the purposes of each of the Plans as set forth 
therein (e.g. R. 8241-2, 10768-9, 10546-7, 10565-6, 10584-5, 
10601-2, 10620-1, 10637-8, 10654-5) shows them to be so 
similar as to make it obvious that in bargaining collectively 
with its employees as provided in the pertinent provisions 
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of the Plans, i.e. the Agreements, the Company Petitioner 
has been carrying out the principles of collective bargaining 
established by the War Labor Board. Such bulletin stated 
the purposes of the award, in part, to be as follows: 

i 

“1. To give the employees a direct voice in de¬ 
termining their working conditions. 

“2. To provide a method of mutual bargaining be¬ 
tween the Company and the chosen representatives 

of shop and craft groups. j 

| 

“3. To provide ready means for conferences be¬ 
tween employees and management on all matters 
affecting common interests. 

“4. To provide an agency for the prompt adjust¬ 
ment of all differences that may arise between the 
employees and the management, either groups or in¬ 
dividuals” (R. 10208). 

Moreover, the declared purposes of each of the Plahs, 
in addition to being consistent with such purposes of the 
award of the War Labor Board, are the purposes of tjhe 
Act.* i 


i 

# The following is the introductory paragraph of the Bethlehem Plan 
(and the introductory paragraph of the other Plans is substantially ihe 
same): 

' t i 

"In order that there may be a definite method and means i of 
of representation of the employees of the Company with regard 
to all questions relating to rates of pay, hours of labor, rul)es, 
working conditions, health, safety and other similar matters jof 
interest to employees, and an orderly and expeditious procedure 
for the prevention and adjustment of any future differences be¬ 
tween the employees and the Company, and in order to anticipate 
the problem of continuous employment as it will present itself 
through trade fluctuations and other conditions, and for the pur¬ 
pose of protecting and promoting the interests of employejes 
through representatives whom they shall elect annually to repre¬ 
sent them under this Plan and to meet in conference periodically 
or otherwise as occasion shall require with representatives of tljie 
Management to discuss and adjust matters of mutual interest, the 
method of representation of employees provided herein is 
hereby established.” (R. 10768-9) 
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One of the purposes of the Plans is to provide a definite 
method and means of representation of the employees at 
the Plants and Works, respectively, with regard to all ques¬ 
tions relating to rates of pay, hours of labor, rules, working 
conditions, health, safety and other similar matters of in¬ 
terest to employees or, in other words, to attain what the 
Act describes as “the friendly adjustment of industrial dis¬ 
putes arising out of differences as to wages, hours, or other 
working conditions’' (Sec. 1 of the Act). Another purpose 
of the.Plans is to provide an orderly and expeditious pro¬ 
cedure for the prevention and adjustment of any future 
differences between employees at the Plants and Works, 
respectively, and the Company Petitioner as to matters 
relating to employment or, in other words, to attain the 
end that the Act seeks to attain “of encouraging the prac¬ 
tice and procedure of collective bargaining” (ibid.). Still 
another purpose of the Plans is to afford to the employees 
of the Company Petitioner the benefit of collective bar¬ 
gaining for what the Act describes as “other mutual aid 
or protection” (ibid.), among the purposes of the Plans 
being those (a) to anticipate the problem of continuous 
employment as it will present itself through trade fluctua¬ 
tions and other general conditions and (b) to protect and 
promote the interest of employees (R. 8241, 10768, 10546, 
10565, 10584, 10601, 10620, 10637, 10654). It thus appears 
that all the purposes of the Plan are in accord with both 
the letter and the spirit of the Act. 

Moreover, the provisions of each of the Plans make it 
clear that representation thereunder “shall in no way dis¬ 
criminate against any employee because of race, sex or 
creed, or abridge or conflict with his or her right to belong 
or not to belong to any lawful society, fraternity, union or 
other organization” (R. 8242, 10769, 10547, 10566, 10585, 
10602, 10621, 10638, 10655). In other words, the provi¬ 
sions of the Plans protect what the Act describes as “the 
exercise by workers of full freedom of association, self- 
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organization, and designation of representatives of j their 
own choosing, for the purpose of negotiating the termb and 
conditions of their employment or other mutual aid or 
protection.” (Sec. 1 of the Act). 

The Company Petitioner has not discriminated andj does 
not discriminate against its employees for union merpber- 
ship and activity; and that is confirmed by the dismissal by 
the Order of the allegations of the Complaint to the Effect 
that it did so discriminate. (R. 10978). Its policy ini that 
respect has repeatedly been brought to the attention <j)f its 
employees and they are thoroughly familiar therewith 
(e.g., R. 8276, 8283, 8308, 8315, 10109, 10841, 7641). Thjat is 
but other evidence of the fact that the Company Petitioner 
has practiced, and does in good faith practice, the principles 
of collective bargaining and that it has refrained and idoes 
refrain from interfering with, restraining, coercing or c}om- 
inating its employees in any way with respect to their rights 
guaranteed by the Act. 

I 

It is clear that the policy uniformly followed by j the 
Company Petitioner is entirely consistent with and in Con¬ 
formity with the policy expressed in the Act, i.e.j to 
encourage “the practice and procedure of collective bar¬ 
gaining” and to protect “the exercise by workers of full 
freedom of association, self-organization, and designation 
of representatives of their own choosing, for the purpose 
of negotiating the terms and conditions of their employ¬ 
ment or other mutual aid or protection.” That fact is im¬ 
portant in appraising the evidence upon which the Bokrd 
apparently has based its finding of domination and interfer¬ 
ence by the Company Petitioner with respect to the Pitas 
and also its additional findings of interference with, re¬ 
straint upon, and coercion of, employees by the Company 
Petitioner in the exercise of rights guaranteed by Sectioji 7 
of the Act with respect to the Plans and other matters, j 

In some of its decisions the Board has interpreted tjhe 
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evidence in proceedings before it in the light of the state of 
mind of employees induced by persistent discrimination by 
their employer and by an attitude on the part of their em¬ 
ployer of antagonism to the practice and procedure of col¬ 
lective bargaining.* Likewise, the decisions of the courts, 
including this Court, upholding orders of the Board have 
taken note of similar considerations.** 

But, as we are convinced the facts referred to above 
demonstrate, this case presents just the opposite of that sit¬ 
uation. The Company Petitioner has not discriminated 
against its employees in any way and long before the Act 
was enacted embraced the practice and procedure of col¬ 
lective bargaining. With the knowledge which they have 
of those facts its employees know that they can consider 
membership in the complaining union on the merits and be¬ 
come members thereof, if they see fit, without fear that they 
will thereby endanger their jobs or impair their earning 
power. (See, for instance, the poster entitled “A Message” 
which was posted on the bulletin boards throughout 
the Plants and Works in January, 1937 (R. 8276), the per¬ 
tinent part of which we hereinafter quote at page 185. 
They know, likewise, that they can rely on the Company 
Petitioner to bargain collectively with them through their 
chosen representatives whoever they may be. 

It is well known that the Company Petitioner has always 
been an outstanding proponent of a forward looking and lib- 

* In the Matter of Pennsylvania Greyhound Lines, Inc., et al., 1 N. L. 
R. B. 1, 23 (1935); In the Matter of Radiant Mills Company, a Corpora¬ 
tion, 1 N. L. R. B. 274, 276 (1936); In the Matter of Jones & Laughlin 
Steel Corporation. 1 N. L. R. B. 503 (1936); see also the cases cited in 
the Board’s First Annual Report (1936) at page 78, its Second Annual 
Report (1937) at page 71 and in its Third Annual Report (1938) at 
page 82. 

**The Press Co., Inc. v. National Labor Relations Board, decided by 
this Court on December 9, 1940; Republic Steel Corporation v. National 
Labor Relations Board, 107 F. (2d) 472 (C. C. A. 3rd, 1939). 
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eral labor policy and has been a leader in American industry 
in embracing the practice and procedure of collective bar¬ 
gaining. It is preposterous to suppose that, after its long 
history of dealing fairly with its employees on all subjects 
and of cooperative endeavor with its employees to settle 
peacefully and effectively by means of collective bargaining 
those questions which inevitably arise from time to tiine 
with respect to rates of pay, wages, hours of employment 
or other conditions of employment, the Company Petitioner 
should, upon the enactment of the Act or thereafter, hive 
so reversed its consistent policy as to begin engaging ] in 
unfair practices of any kind with respect to Its employees. 
The attitude of the Company Petitioner in embracing ajnd 
practicing collective bargaining and the total absence j of 
discrimination on account of union activities is the essential 
background against which the origin, history and develop¬ 
ment of the Plans must be considered and with respect I to 
which the provisions of the Plans as they existed at the 
close of the hearing must be interpreted. j 

i 

Considered and interpreted against that background, 
we submit that there is no basis whatsoever in the evi¬ 
dence for a finding of domination of, and interference with, 
the Employees’ Labor Organizations by the Company pe¬ 
titioner. Such a finding is utterly untenable, and is nega¬ 
tived by the evidence, particularly when considered again$t, 
and with respect to, that background. 

I 

i 

| 

As we have stated above, the only evidence with respect 
to the Maryland Association, the Bethlehem Organization, 


the Lackawanna Organization, the Steelton Organization, 
the Lebanon Organization, the Concentrator Organization 
and the Leetsdale Organization is that described at pages 
124-5 which, as we have also stated above (p. 126), con¬ 
sists, in substance, of the provisions contained in tHe 
Plans, other than the Cambria Plan, the history of the 
origin and development thereof and facts showing the ef- 
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fectiveness of Employees’ Representatives in representing 
employees at the Plants and Works, all of which evidence 
is entirely uncontradicted. As we have also stated above, 
such evidence includes the stipulation that those Plans as 
of the close of the hearing operated in all material respects 
substantially in accordance with their respective provi¬ 
sions. That evidence and the evidence with respect to the 
background above referred to is all there is to this case 
with respect to the above-named labor organizations, 
i.e., all the Employees’ Labor Organizations, except the 
Cambria Organization. For the reasons which we have 
stated above, we submit that there is no substantial evi¬ 
dence to support a finding of domination of, and interfer¬ 
ence with, any of those labor organizations by the Company 
Petitioner and that such a finding is contrary to the evi¬ 
dence and untenable. 

Except for the stipulation to the effect that each of 
the Plans, other than the Cambria Plan, as of the close of 
the hearing operated in all material respects substantially 
in accordance with its provisions, there is substantially the 
same evidence with respect to the Cambria Plan as that 
with respect to each of the other Plans. A finding of dom¬ 
ination of, and interference with, the Cambria Organiza¬ 
tion by the Company Petitioner is no more supported by 
that evidence than is such a finding with respect to the other 
Employees’ Labor Organizations. Moreover, there is addi¬ 
tional evidence with respect to the Cambria Plan which 
shows clearly, among other things, that it operates and 
has operated in accordance with its provisions. All such 
evidence confirms and makes necessary the conclusion that 
the finding of the Board of domination of, and interference 
with, the Cambria Organization by the Company Petitioner 
is not supported by any substantial evidence, but is con¬ 
trary to the evidence and is untenable. We shall now turn 
to a consideration of that evidence. 
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(e) The Company Petitioner Has Not Dominated or Inter¬ 
fered with the Administration of the Cambria Organization 

There can be no question but that the Employees’ |Rep- 
resentatives elected under the Charter comprised iri the 
Cambria Plan (hereinafter sometimes called the Canjibria 
Charter) are true representatives of the employees at the 
Cambria Plant and that they are elected by such employees 
honestly and fairly in accordance with the provisions of 
that Charter without any interference, restraint, coercion 
or domination on the part of the Company Petitioner or 
any representative thereof.* 

The uncontradicted evidence shows that nominations 
and elections under the Cambria Charter were and j are 
conducted by the employees themselves by secret ballot 
in such manner as to avoid undue influence or interfer¬ 
ence with the voters or any one else in any respect what¬ 
soever and so as to avoid any fraud in the casting or count¬ 
ing of ballots** (e.g. R. 8245-8, 9479-533). j 

In the Decision the Board devotes considerable space 
to findings with respect to the nominations and elections 
held under the Cambria Charter in 1937 and in 1938. iThe 

l 

i 

— 

* No inference to the contrary can be drawn with respect to the <Em- 
ployees’ Representatives elected under the other Charters, because ofj the 
absence of any direct evidence and because of the stipulation that eadji of 
the Plans comprising those Charters operated as of the close of the hearing 
in all material respects substantially in accordance with their respective 
provisions (R. 9623). 

* * The fact that the Board calls attention in the Decision in the nlan- 

ner in which it does to the provision of the Cambria Plan requiring ^hat 
nominations and elections shall be conducted by the employees them¬ 
selves, saying: "it should be noted that it was felt necessary to stress 
the fact that the election was something which the employees would cpn- 
duct by themselves." (R. 10919) appears to us to be a significant mani¬ 
festation of the application of a misconceived philosophy on the part! of 
the Board. Certainly such a provision (and there is no evidence whjich 
indicates that it was not strictly complied with) cannot support in phe 
slightest degree the finding of domination and interference. j 
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manner in which each of such nominations and elections 
was held is shown with great particularity and in detail 
by the above-mentioned stipulation entered into by counsel 
for certain of the parties in Case No. C-170 and which is a 
part of the record as Respondent’s Exhibit No. 199-E (R. 
9479-533). It would serve no useful purpose in this brief 
to set forth the facts which are shown in such stipulation or 
even to summarize them, but we invite the attention of the 
Court to such stipulation (see pp. 201-59 of the Appendix), 
and submit that it clearly shows that the manner in which 
nominations and elections were conducted under the Cam¬ 
bria Charter both before and after the Jones & Laughlin 
decision affords no basis whatsoever for the Board’s finding 
of domination and interference with the administration of 
the Cambria Organization. 

In addition to such stipulation, certain testimony was 
given at the hearing with respect to voting in the nomina¬ 
tions and elections under the Cambria Plan and to the 
instructions given by the Management at the Cambria Plant 
to the superintendents and foremen there with respect 
thereto, and with respect to the manner in which such in¬ 
structions were carried out. The Board sets forth in the 
Decision some of such testimony verbatim and says that 
“The Company provided opportunities for the men to vote 
during their working hours’’ (R. 10923-4). The Board ap¬ 
parently intends to have it inferred from that statement 
that the Company Petitioner took action in connection 
with the voting of employees in the nominations and elec¬ 
tions under the Cambria Charter which constituted an un¬ 
fair labor practice or was evidence thereof.* Such an in¬ 
ference is inaccurate and contrary to fact. The evidence 

* That is a good example of the lack of clarity referred to above 
(pp. 84-5) in the Decision. Is such statement a finding and, if it is, 
is it a finding of an unfair labor practice or of an evidentiary fact upon 
which a finding of an unfair labor practice may be based, or is it merely 
the statement of a circumstance? 
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supports the conclusion, and none other, that the Com¬ 
pany Petitioner was solicitous to prevent, and took actjive 
steps to prevent, any domination, restraint or coercion wjith 
respect to the nominations and elections held under the 
Cambria Charter and to avoid undue influence or inter¬ 
ference with the voters in any manner whatsoever, and to 
see to it that none of its employees who was entitled) to 
vote under the Cambria Charter was deprived of an op¬ 
portunity to vote, if he desired to do so (e.g., R. 3571, 4852, 
6198-9, 6265-6, 6269-70, 6567-71, 6691-2, 7290, 7296, 74&5, 
7458, 7460, 7465-6, 7469). i 

With respect to the statement last above quoted fr<j)m 
the Decision, “The Company provided opportunities for tjhe 
men to vote during their working hours”, we need only!to 
point out that there is a vast difference between par¬ 
ticipation or interference by the Company Petitioner 
in nominations and elections of Employees’ Repre¬ 
sentatives and the taking by the Company Petitioner jof 
steps to prevent its employees from being deprived of the 
opportunity to exercise the right, guaranteed to them by 
by the Act, to select representatives of their own choosihg 
for the purpose of collective bargaining or other mutujal 
aid or protection. 

I 

It takes little consideration to realize that, if the opera¬ 
tions of the Plants and Works are not to be interfered with, 
those in charge of operations must take affirmative steps 
in order to prevent employees (such as, for example, crane 
operators, upon whom many other employees depend in 
performing their work) from being deprived of an oppor¬ 
tunity to vote. A time must be found for all employees 
performing work of that sort to vote when absence from 
their work will not interfere with operations or the woijk 
of others. 

Just as with respect to nominations and elections, so with 
respect to all other matters having to do with the adminis- 
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tration of the Cambria Organization, there is complete 
absence from the record of any substantial evidence to sup¬ 
port the finding of domination and interference by the Com¬ 
pany Petitioner. 3 " 

In the Decision the Board refers specifically to provi¬ 
sions in the Cambria Plan to the effect that Employees’ 
Representatives cease to be such upon the termination of 
their employment or their transfer to a voting division 
other than the one which they were elected to represent 
or upon their appointment to a supervisory position 
(R. 10914). The Board, however, does not refer to an iota 
of evidence to indicate that the Company Petitioner ever 
transferred an Employees’ Representative or promoted him 
to a supervisory position or discharged him on account of 
his activities as an Employees’ Representative or in such a 
way as to interfere with the administration of the Cambria 
Organization. Indeed, the affirmative evidence shows the 
direct contrary (R. 7019-24). The reason behind such pro¬ 
visions is patent, and there is no basis therein for any 
inference that is adverse to the Company Petitioner. 3 "* 

Moreover, as we have pointed out above (p. 123), the 
Cambria Agreement contains an unequivocal guaranty of 
protection to insure that each Employees’ Representative 
shall be independent and fearless in acting for the employees 
represented by him. Under that guaranty such Employees’ 
Representative has the right (failing a satisfactory remedy 
within 30 days by the Management of the Cambria Plant, 


* As we have pointed out above, there is a total absence of evidence 
as to the administration of the other Employees’ Labor Organizations, 
except that they operate in all material respects substantially in accord¬ 
ance with the respective provisions of the Plans in which their Charters 
are comprised. 

* * We venture to say that the Board would not criticize as improper a 
provision in the charter of a city which requires that an alderman or 
councilman thereof shall cease to be such when he ceases to be a resident 
and citizen or upon his election or appointment to some other office. 
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the General Joint Committee on Appeals, or the President 
of the Company Petitioner) to take any question of alleged 
personal discrimination against him on account of hi^ acts 
in his representative capacity to the State Department of 
Labor or the Secretary of Labor of the United States, vrhose 
findings and recommendations “shall be final and 
ing” (R. 8257). 

There is nothing in the record which indicates 
that there has been any interference on the parjt of 
the Management with the holding of, or the transaction of 
any business at, any meeting of any Committee of the Cjam- 
bria Organization, or that any representative of the Man¬ 
agement ever attended a meeting of the General Bod^ or 
any Committee of the Cambria Organization, unless! re¬ 
quested by the General Body or such Committee so 1 6 do. 

The Board says in the Decision that 

“As a matter of general practice, Ellicott, the 
General Manager of the Cambria Plant; his Assist¬ 
ant, Ralph Hough; and S. D. Evans, the manage¬ 
ment’s special representative, attended, upon invita¬ 
tion, at least a part of each General Body meetihg ” 

What of it, if they did? The fact that the representatives 
of the employees invited the responsible officials of jthe 
Management at the Cambria Plant to attend a part of epch 
General Body meeting can constitute no evidence of dom¬ 
ination or interference; and to hold that it does would! be 
to prohibit those normal relations and innocent communi¬ 
cations between employer and employee which reasonable 
men should not regard otherwise than as proper and whjich 
the Supreme Court has held to be proper. Texas & N'ew 
Orleans Railroad Company v. Brotherhood of Railway 
& Steamship Clerks, 281 U.S. 548, at page 568. | 

The Board also devotes considerable space in the Deci¬ 
sion to findings with respect to the method that was fal¬ 
lowed in the preparation of minutes of meetings of the 
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General Body and of the various Committees of the Cam¬ 
bria Organization, both before and after the Jones & Laugh - 
lin decision, but it does not suggest that the method fol¬ 
lowed did not produce an entirely accurate record of the 
business transacted at the meetings covered by the minutes 
or that any improper control, domination or interference 
was exercised by representatives of the Management as to 
what should or should not be included in such minutes. 
Such a finding would be impossible, because there is no 
substantial evidence to support it. 

In the Decision the Board refers to the provisions of 
the Cambria Agreement with respect to the holding of 
annual conferences between representatives of the Manage¬ 
ment and Employees’ Representatives, but it neglects to 
point out that there is no evidence that any such confer¬ 
ence was held under the Cambria Plan after the Jones & 
Laughlin decision. Significantly, moreover, the Board does 
not, and could not properly, find that the holding of 
such conferences constituted domination or interference 
with the administration of the Cambria Organization.* 

As we have also pointed out above (p. Ill), the Board 
criticizes the amendment provision of each of the Plans 
and says that because of it “The Company has a vital con¬ 
trol over the self-organization of its employees.” (R. 
10930). We have already shown the inaccuracy of that 
finding, but, in addition to that, there is no evidence in the 
record with respect to the Cambria Plan (nor with respect 
to any of the other Plans) that there ever has been any 
attempt on the part of the Company Petitioner to exercise 
any control over any amendments of the provisions of the 
Cambria Plan relating to the Cambria Charter. 

* It is interesting to read the Decision with an eye to dates and the 
sequence of events from the point of view of time. There is very little 
therein which deals with action taken since the passage of the Act; and, 
in addition to that, the chronological sequence of events dealt with in 
the Decision is, as we have pointed out above, confused. 
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We submit that a consideration of all the evidence 
fails to show any substantial evidence in support of! the 
Board’s finding of domination of, and interference with; the 
Cambria Organization by the Company Petitioner. The 
fact that the Board in its lengthy decision could poirit to 
nothing other than what is contained therein is confirina- 
tion of the lack of any substantial evidence to support ^uch 
finding. j 

3, The Company Petitioner Does Not Contribute Financial 
or Other Support to Any of the Employees’ Labor Organiza¬ 
tions. ; 

i 

It is important to note the distinction which, because of 
the provisions of the Act, must necessarily be dralwn 
between domination of, or interference with, the formation 
or administration of any labor organization on the one hdnd 
and the contribution of financial or other support to it 'on 
the other. Each of those things falls within the definition 
of an unfair labor practice contained in Section 8, sub¬ 
division (2), of the Act. Although to contribute financial 
or other support to a labor organization except as permitted 
by the proviso of such subdivision (2) constitutes an unfair 
labor practice, it nevertheless differs from other unfair 
labor practices in that it does not constitute an interference 
with, or a restraint upon, or a coercion of, employees in t^ie 
exercise of rights guaranteed by Section 7 of the Act. That 
follows not only from the distinction which Section 8, sub¬ 
division (2), makes between dominating and interfering dn 
the one hand and contributing support on the other, bxiit 
also from the provisions of such proviso, which expressly 
authorize the payment of regular compensation to em¬ 
ployees for time spent in negotiating with their employer 
during working hours. j 

i 

I 

There certainly is no reason to conclude that thp 
payment to an employee of his regular compensab 
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tion for time spent in negotiating with his employer 
during working hours in respect of matters relating 
either to his own employment or to that of others—which 
payment is specifically authorized by the Act—is any less 
a domination or interference than the payment of such 
compensation for time so spent outside of working hours. 
If the payment to an employee of his regular compensation 
for time spent by him as a bargaining agent is ever to 
weaken or corrupt him as such, it will clearly be most 
effective when he is conferring as such agent with his 
employer. Yet the Act permits the payment of such com¬ 
pensation for time spent while he is so conferring and, 
hence, recognizes that the payment of such compensation 
or the failure to dock the employee is not essentially vicious 
and is not domination or interference. Any other interpre¬ 
tation would mean that the Act forbids conduct on one 
hand which it condones on the other, and if the Board is 
to be permitted to draw an inference that any payment to 
Employees’ Representatives or any other financial support 
to the Employees’ Labor Organizations is evidence of 
domination or interference, then, by like reasoning, it must 
find that all such payments and all such financial support 
constitute domination or interference, notwithstanding the 
fact that the Act provides otherwise. 

The uncontradicted evidence shows that during the 
period from July 5, 1935, the date of the enactment of the 
Act, to immediately after April 12, 1937, the Company 
Petitioner acted upon the advice of its counsel that the 
Act did not apply to the relations between it and its em¬ 
ployees, and that after the latter date the Company Peti¬ 
tioner acted on the understanding that the Act did apply to 
•such relations (R. 9532). That is all that appears from 
the evidence that has any bearing whatsoever on the con¬ 
tribution to any of the Employees’ Labor Organizations, 
other than the Cambria Organization, of financial or 
other support, except that it is stipulated, as we have 
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above pointed out, that each of the Plans in which the 
Charters of the Employees' Labor Organizations respec¬ 
tively, other than the Cambria Organization, are j com¬ 
prised as of the close of the hearing operated iii all 
material respects substantially in accordance with its} pro¬ 
visions (R. 9623). It is clear, therefore, that since, j with 
respect to any provision which could provide for any ac¬ 
tion on the part of the Company Petitioner that [falls 
within the definition of financial or other support [of a 
labor organization, each of those Plans prescribes that the 
Company Petitioner shall afford financial or other [sup¬ 
port only “to the extent permitted by law,” there ife no 
evidence whatsoever with respect to any of the Employees' 
Labor Organizations, other than the Cambria Organization, 
that the Company Petitioner contributes financial or qther 
support to those Organizations. | 

I 

Moreover, the facts with respect to the contributiojn of 
financial support to the Cambria Organization are nqt in 
dispute, and the evidence shows that neither such support 
nor any other support was after April 12, 1937, or is, con¬ 
tributed by the Company Petitioner to the Cambria [Or¬ 
ganization. During the period from July 5, 1935, the cjate 
of the enactment of the Act, to April 12, 1937, the Company 
Petitioner, relying upon advice of counsel as above stajted, 
did not dock the Employees’ Representatives under [the 
Cambria Plan for time spent by them in the performance 
of their functions as such Employees’ Representatives, por 
did it charge the Cambria Organization for miscellanepus 
services and facilities provided by the Company Petitioner. 
From and after the latter date all financial support by £he 
Company Petitioner other than that expressly authorised 
by the Act was withdrawn. Those facts are established, by 
the evidence and are not disputed by the Board, but arp in 
effect found by it (R. 10946). 

i 

Prior to the changes therein in 1937, each of the Agrqe- 




164 


merits provided that Employees’ Representatives should re¬ 
ceive payment for “time necessarily occupied through ac¬ 
tual attendance at regular or special meetings or confer¬ 
ences held pursuant to the Plan” and that the Company 
Petitioner should defray “such expenses as are necessarily 
incident to the discharge of duties under the Plan.” 

The principal item of expense was, of course, compen¬ 
sation of Employees’ Representatives for time occupied by 
them in performing their duties as such. The other ex¬ 
penses were limited to stenographic expenses, election ma¬ 
terials and expenses and the use of an available meeting 
room. 

Although the question of the propriety of making such 
payments is foreclosed by the express provisions of the 
Act, it is nevertheless worthy of note that those provisions 
of the Agreements correspond, in substance, to the provi¬ 
sions of the original Bethlehem Plan which was approved 
by the War Labor Board (R. 10263-61).* 

As stated above (p. 162), upon the passage of the 
Act in July, 1935, the Company Petitioner was advised by 
its counsel that the Act was not constitutionally applicable 


* As we have stated above, the application of the Company Petitioner 
for a subpoena ad testificandum addressed to the Secretary-Treasurer of 
SWOC was denied. The Company Petitioner was thereby prevented from 
showing, what we believe to be the fact, that under agreements between 
SWOC and other employers in the steel industry the representatives of 
SWOC are paid their regular wages for time spent in their activities as 
representatives of employees under such agreements in substantially the 
same manner that the Employees’ Representatives are paid under the 
Agreements at the Plants and Works. We believe that the Company 
Petitioner should be given the opportunity to adduce testimony to that 
effect and that for that reason, among others, the Application for Leave to 
Adduce Additional Evidence should be granted. 

Moreover, by rulings of the Trial Examiner described in paragraph 7 
of the Application for Leave to Adduce Additional Evidence, the Peti¬ 
tioners were prevented from eliciting testimony (which we believe but 
for such rulings would have been elicited) that the payment by the Com- 
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to the relations between the Company Petitioner and: its 
employees. Consequently, the Company Petitioner con¬ 
tinued to meet its obligations under the Agreements as 
therein expressed with respect to the payment for the time 
and expenses of Employees’ Representatives. But imme¬ 
diately after the decision of the Supreme Court of jthe 
United States in the Jones & Laughlin case, the Company 
Petitioner, being advised by counsel that it should do I so, 
operated under the Agreements in conformity with the 
provisions of the Act and has continued so to do. j 

Prior to the enactment of the Act and thereafter; up 
to the decision in the Jones & Laughlin case there w^re 
reasonable grounds for believing that the Company Peti¬ 
tioner could properly make the payments required uncjler 
the Agreements, and no adverse inference may properly I be 
drawn from the fact of such payments. In any event, si}ch 
financial assistance by the Company Petitioner was in jno 
sense essential to the Employees’ Labor Organizations, | as 
is shown by the fact that, when such assistance was pno 
longer available, the Employees’ Representatives of tjhe 
Cambria Organization, as the record shows affirmatively, 
themselves arranged without difficulty for the necessary- 
finances (R. 7029-30, 7226), and the Employees’ Represen¬ 
tatives of the other Employees’ Labor Organizations appar¬ 
ently did and have done likewise. 

From and after April 12, 1937, compensation of Erin- 
ployees’ Representatives under the Cambria Agreement has 
been paid by the Company Petitioner only for time speht 

pany Petitioner to Employees' Representatives of their regular wages for 
the time spent by them in connection with their activities as such, ahd 
the payment of the expenses of the Employees' Representatives and of t{ie 
Employees’ Labor Organizations had not influenced the Employees’ Repre¬ 
sentatives in the slightest degree from taking or refraining from taking 
any action in a representative capacity. We submit that testimony to that 
effect is material for the reasons stated in such paragraph 7 of such Appli¬ 
cation and, therefore, that such Application should be granted. 
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during working hours in actual consultation with repre¬ 
sentatives of the Management and no expenses of such 
Employees’ Representatives or of the Cambria Organiza¬ 
tion have been defrayed by the Company Petitioner (R. 
7029). There is no evidence whatsoever that the same thing 
has not obtained with respect to the other Employees’ Or¬ 
ganizations. 

In the Decision the Board says that “The nominations 
and elections held under the Plans provide a striking ex¬ 
ample of the material assistance furnished by the Company 
to the Plans” (R. 10919). That statement is made just 
before the findings contained in the Decision concerning 
the nominations and elections held in 1937 under the Cam¬ 
bria Charter. As we have hereinbefore pointed out, there 
is no evidence whatsoever regarding the holding of nomina¬ 
tions and elections under any of the Charters, other than 
the Cambria Charter, except that the Plans which comprise 
those Charters operated in all material respects as of the 
close of the hearing substantially in accordance with their 
respective provisions. Certainly that is not evidence of 
support of any of the Employees’ Labor Organizations by 
the Company Petitioner. A consideration of the stipula¬ 
tion above referred to with respect to the holding of nomi¬ 
nations and elections in 1937 and 1938 under the Cambria 
Charter (see pp. 201-59 of the Appendix) reveals that the 
only assistance rendered by the Company Petitioner in con¬ 
nection with the holding of nominations and elections in 

1937 and prior years was financial in nature, and that no as¬ 
sistance of any kind was rendered in connection with the 

1938 nominations and elections. 

The Board refers to the fact that such nominations and 
elections were held on property of the Cambria Plant and 
during working hours (R. 10923). That was not required 
by any of the provisions of the Cambria Plan (Charter or 
Agreement). It was a matter of practical convenience. It 
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requires little argument to prove that in the Cambria Plant, 
having approximately 15,000 employees, it would be dif¬ 
ficult, troublesome and relatively undesirable frorh the 
point of view of both the Company Petitioner and its em¬ 
ployees for the employees to hold a nomination or an! elec¬ 
tion outside of such Plant. The most feasible arrangement 
for all concerned was to hold the nominations and elections 
in the Plant during working hours. That was recognized by 
the War Labor Board, when it held the first elections of 
Employees’ Representatives in the Bethlehem Plant (R. 
9591-2, 10209). 

We understand that the Board recognizes the samej fact, 
and that its practice in similar situations is to hold the jelec- 
tions in the employer’s plant, unless there is some special 
reason for not doing so. Moreover, it was stipulated in jCase 
No. C-170 that the holding of such elections does not retire 
spending any appreciable amount of time by the emplpyees 
(R. 9490-1); that there is ample free time during working 
hours within which employees may vote (R. 10843-7);!that 
the holding of nominations and elections during wording 
hours in the Cambria Plant does not in any way interfere 
with the business of the Company Petitioner at the Carpbria 
Plant; and that the normal operations of said Plant continue 
on the days when such nominations and elections take place 
(R. 9505, 9529). j 

I 

We believe, therefore, that it is clear that the holding 
of nominations and elections within the Cambria Plant does 
not constitute a contribution of support to a labor organiza¬ 
tion within the meaning of the Act, and that the findings of 
the Board in that regard are not supported by any substan¬ 
tial evidence and are contrary to the evidence. There ii no 
evidence with respect to any of the Plans, other than Ithe 
Cambria Plan, as to where nominations and elections there¬ 
under are held and, therefore, there is with respect to them 
also no warrant for any adverse finding in that regard a$ to 
the holding of nominations and elections thereunder. j 
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As stated above, the Board regards the facts concerning 
nominations and elections as a “striking example” of assist¬ 
ance rendered to the Employees’ Labor Organizations by 
the Company Petitioner (R. 10919). The finding by the 
Board that the facts regarding nominations and elections 
is a “striking example” of anything other than fair and 
proper conduct of the nominations and elections, or that 
they warrant a conclusion that the Company Petitioner 
rendered any assistance to the Employees’ Labor Organ¬ 
izations or to anyone else, is prejudicial and without merit. 

The Board devotes considerable space in the Decision 
to findings with respect to the manner in which minutes 
of meetings held pursuant to the provisions of the Cambria 
Plan were prepared (R. 10917-9, 10942-3). Those findings 
themselves show clearly that after the Jones & Laughlin 
decision no support of any kind was given by the Company 
Petitioner in connection with the preparation of such min¬ 
utes. Certainly the fact that the Company Petitioner per¬ 
mitted one of its non-supervisory employees, Brant, to act 
as Recording Secretary of the General Body pursuant to an 
arrangement between him and the Chairman of the General 
Body, when the Company Petitioner was reimbursed for 
the time during his working hours which Brant spent as 
such Recording Secretary, cannot afford any basis for a 
finding of support. So to hold would be to prevent those 
normal relations and innocent communications between em¬ 
ployer and employee which are proper and desirable. Texas 
& New Orleans Railroad Company v. Brotherhood of Rail¬ 
way & Steamship Clerks , supra , at page 568. 

Similarly, the Board refers to the fact that at annual 
conferences under the Cambria Plan banquets were held, 
the expenses of which were paid by the Company Peti¬ 
tioner, but the Board fails to refer to the significant fact 
in that regard that no such annual conference has been held 
since the Jones & Laughlin decision (R. 10924, 6989). And, 
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even if the Act is intended to prevent an employer paying 
the expenses of a banquet in connection with a conference 
provided for by the agreement between it and the l^bor 
organization representing its employees, which we deny| the 
facts that the last of such banquets shown by the evidence 
was held in 1937 prior to the Jones & Laughlin decision'and 
that the evidence does not show that any such banquet j has 
been held since, certainly cannot afford any reasonable 
basis for a finding that the Company Petitioner contributes 
support to the Cambria Organization. j 

! 

The Board also refers to the fact that meetings of I the 
General Body and of Committees of the Cambria Organ¬ 
ization were held on Company property free of charge l(R. 
10917). There again that practice ceased immediately a^ter 
the Jones & Laughlin decision and since that time the Cam¬ 
bria Organization has paid rent to the Company Petitioner 
for its headquarters and for meeting rooms for all meetihgs 
of such General Body and of such Committees (R. 7030, 
7808-9). Moreover, it is a significant fact, which the record 
shows (R. 6853, 7808), that the rooms which were used jfor 
such meetings were not at the time required by the Com¬ 
pany Petitioner for any purpose. 

We submit, therefore, that there is no substantial evi¬ 
dence that the Company Petitioner contributes financial 
or other support to any of the Employees’ Labor Organisa¬ 
tions, and that it affirmatively appears that it does not con¬ 
tribute financial or other support to the Cambria Organisa¬ 
tion. Furthermore, in view of the fact that all support 
which it may conceivably be inferred was contributed by 
the Company Petitioner to any of the Employees’ Lab|or 
Organizations ceased prior to the issuance of the Complaint 
in Case No. C-170, a finding by the Board that the Coijn- 
pany Petitioner is engaging in an unfair labor practice ! ^s 
defined in Section 8, subdivision (2), of the Act, is entirely 
unwarranted. i 
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4. The Employees" Labor Organizations Have Functioned 
as Effective Bargaining Agencies. 

The Board in the Decision ignores the evidence with re¬ 
spect to the operation of the Agreements and the effective¬ 
ness of the Employees’ Labor Organizations as collective 
bargaining agencies of the employees at the Plants and 
Works, respectively. It goes even further and uses the facts 
that certain provisions are absent from the Plans as reasons 
for criticizing them. 

The statement runs through the Decision almost like a 
refrain that the Plans provide for no dues, no applications 
for membership, no initiation fees, no membership cards, 
and that there are no general meetings provided for under 
the Plans (R. 10933-5, 10946). The Board also criticizes the 
Plans because representation thereunder is by departments 
of the Plants and Works, respectively. Those statements are 
undoubtedly suggested by the statements of the Supreme 
Court in National Labor Relations Board v. Pennsylvania 
Greyhound Lines, Inc., 303 U. S. 261 (1938). In that 
case, however, the Supreme Court was considering the 
question of representation, through a so-called “Employees’ 
Association”, of bus drivers and other employees of a na¬ 
tional transportation system, who were widely scattered 
about the country and who had only occasional opportuni¬ 
ties for consulting with their representatives or even with 
their fellow employees. Under the circumstances disclosed 
in that case, the employees could not function collectively 
and obtain adequate representation of their views. The 
situation in this case is wholly different. The employees 
of the Company Petitioner at each of the Plants and 
Works work in the same place and live in and about 
the same community. Each department of the Plants and 
Works has one or more representatives who are readily 
available to the other employees in such department and 
who, as the evidence shows, are constantly in contact with 
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the employees whom they represent (R. 6754-63, 6818-9, 
6841, 6920, 7046-93, 7381-2). j 

As we have hereinbefore pointed out, there is no evi¬ 
dence whatsoever with respect to what takes place ^t the 
Plants and Works, respectively, other than the Carhbria 
Plant, under the Charters and Agreements comprised in 
the Plans in effect there regarding matters relating to those 

provisions the absence of which the Board criticizes. 1 

1 

The evidence shows, however, that in the Cambria iplant 
meetings are held for the purpose of considering various 
questions when they arise and, indeed, as we have stjated 
above, there is nothing in the provisions of any of, the 
Plans which prevents the employees from holding general 
meetings for the purpose of instructing their Employees’ 
Representatives on any subject, or which prevents the Em¬ 
ployees’ Representatives from amending the Charted of 
their Employees’ Labor Organizations, or which pre¬ 
vents the employees at large in each of the Plants jand 
Works from electing representatives committed to arriend 
it so as to require such meetings or to provide any other 
formal method which they might desire to have of instruct¬ 
ing their representatives. j 

Indeed, there is no evidence with respect to the Plans, 
other than the Cambria Plan, to show that such general 
meetings are not held. j 

The uncontradicted evidence establishes the material 
facts with respect to the operation of the Agreements and 
the effectiveness of the Employees’ Labor Organizations 
as collective bargaining agencies. Those facts are fujlly 
set forth in subparagraphs (97) to (170), inclusive, of para¬ 
graph 224 of the Statement of Exceptions. We, therefore, 
do not set them forth herein but we respectfully invjite 
the attention of the Court thereto. (See pp. 93-124 of tjhe 
Appendix). j 

A consideration of the schedules of grievances handled 
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under each of the Plans from January 1, 1936, to May 
31, 1937 (R. 9839-10100), clearly establishes, as we have 
pointed out above, that each of the Employees’ Labor Or¬ 
ganizations has functioned as an effective collective bar¬ 
gaining agency in such a manner as to achieve very sub¬ 
stantial results for the employees at the Plants and Works, 
respectively, and to accomplish the settlement in a manner 
satisfactory to the employees in the great majority of cases, 
not only of day to day matters with respect to employment, 
small in themselves but great in the aggregate, but also of 
fundamental problems relating to wages and hours. 

Moreover, it is clear that the Cambria Organization is 
responsive to the wishes and desires of the employees at 
the Cambria Plant (R. 9839-83, 6754-63, 6818-9, 6841, 6920, 
7046-93, 7381-2), and there is no evidence to the contrary 
with respect to the other Employees’ Labor Organizations. 
It is also clear that the employees at each of the Plants and 
Works and the Employees’ Representatives there have 
ample opportunity to advise with each other with 
respect to their views, desires and opinions regarding 
any matters which were, or might thereafter become, the 
subject of collective bargaining between such Employees’ 
Representatives and the Management of the Company Peti¬ 
tioner at such Plant or Works (e.g., R. 10843-7). 

There is no evidence that there has been anv inter- 
ference on the part of the Company Petitioner or any rep¬ 
resentative thereof with the holding of, or with the trans¬ 
action of any business at, any meeting under any of the 
Plans or that any representative of the Management has 
attended any meeting of the General Body or of any Com¬ 
mittee of any of the Employees’ Labor Organizations, un¬ 
less he was expressly requested so to do by the General 
Body or such Committee. The entire record makes it clear 
that, in their negotiations with the representatives of the 
Company Petitioner, the Employees’ Representatives of 
each of the Employees’ Labor Organizations have at all 
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times acted independently of the Company Petitioner land 
without restraint or coercion by it, and have freely exer¬ 
cised their judgment entirely in the interest of the em¬ 
ployees whom they represented. 

We submit that the finding of the Board to the effect 
that the Employees’ Labor Organizations “were incapable 
of functioning as a real bargaining agency of the employees” 
is entirely untenable and without substantial support in 
the evidence; and that on the contrary, the conduct unjder 
the Agreements of the representatives of the Company 
Petitioner at the respective Plants and Works and of ithe 
Employees’ Representatives thereat has brought about and 
tends to bring about effective adjustments of differences 
and of industrial disputes arising out of differences as to 
wages, hours or other working conditions, which adjust¬ 
ments have been satisfactory to the employees at such 
Plants and Works, respectively.* That fact, in so fari as 
the employees are concerned, could not be more conclu¬ 
sively shown than by the fact that a large majority of the 
employees in each of the Plants and Works at which the 
Existing Plants, respectively, are in effect, and at the 
Rankin Works prior to the cessation of operations under 
the Rankin Plan, have annually, beginning with the yCar 
in which the Plans, respectively, originated, indicated 
their approval of such Plans, respectively, as they j at 
the time existed, by participating in the nominations ajnd 

* The statement of the Board to the effect that the Employees’ Labor 
Organizations are "incapable of functioning as a real bargaining agency 
of the employees" is strikingly contradicted by the following statement 
made by Dr. William M. Leiserson in an article in the February, 1928, 
issue of "Personnel”, a quarterly publication of the American Management 
Association, on the "Accomplishments and Significance of Employee Rep¬ 


resentation 


" 'Do employees get as much or more out of employee repre¬ 
sentation as out of some other form of employer-employee 're¬ 
lations?’ 

"That is much more difficult to answer. I think, if you tike 
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elections conducted under the Charters therein comprised 
for the purpose of electing Employees’ Representatives 
thereunder (e.g., R. 9505, 9529, 9580, 9626-7). 

It is significant to note that in footnote 23 of the Decision 
(R. 10920) the Board sets forth the paragraph which is 
contained on election ballots under the Cambria Charter 
and the paragraph of the notices of elections thereunder, 
both with respect to approval of the Cambria Plan and the 
election of Employees’ Representatives thereunder and says 
that “The Company asserted that by voting, the employees 
were voluntarily choosing the Plan of Employees’ Repre¬ 
sentation to act as their collective bargaining agency.” Al¬ 
though the statement of the contention of the Company 
Petitioner is inaccurate, in that such contention was that 
such employees selected the Cambria Organization, the 
Board, significantly, does not deny the validity of the asser¬ 
tion. 


5. The Making of the Statements Made by the Company 
Petitioner and Its Officers and Representatives Referred to in 
the Decision Constituted no more than an Exercise of the 

it as a whole, the unskilled and semi-skilled working people of 
this country, in the last six years, have obtained more of the things 
trade unions want out of employee representation plans than they 
have out of the organized labor movement. Not that they could 
not have gotten them out of labor organizations if the labor organ¬ 
izations were efficient in handling the problems of the crafdess 
workers in the mass production industries. But the reason the 
employee representation movement has grown is because the 
trade unions have not succeeded in doing their jobs among the 
specialized workers in the large-scale industries. There is even 
evidence that these workers sometimes deliberately prefer company 
unions to the regular trade unions. 

"The reason for this preference is that they think employee 
representation is doing what the unions have failed to do. They 
think employee representation is doing the unions’ job. When 
they are convinced that the unions are doing a better job they pre¬ 
fer the unions. ***" [pp. 126-7] 
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Right of Free Speech Guaranteed by the First Amendment to 
the Constitution of the United States and Did Not Constitute 
an Engaging in Any Unfair Labor Practice or Any Evidence 
Thereof. i 

i 

I 

The Board in the Decision gives considerable space to 
findings with respect to statements made by the Company 
Petitioner and its representatives to its employees! gen¬ 
erally. Such statements were contained (a) in a panlphlet 
entitled “Ten Years’ Progress in Human Relations’!’ (R. 
8782-8816, 10911), distributed in 1928, or seven years prior 
to the passage of the Act, (b) in various issues of a news 
periodical for employees called “The Bethlehem Review” 
(R. 8283-8310, 10783-10830, 10910-11), distributed 'both 
prior to and after the passage of the Act, and (c) 1 in a 
printed poster headed “A Message” posted in the Plants and 
Works in January, 1937 (R. 8276, 10909-10). j 

The statements in the issues of The Bethlehem Review 
which the Board makes the subject of its findings! are 
statements having to do with the Plans which were made 
by the President of the Company Petitioner. The state¬ 
ments in the poster were induced by false statements which 
had been made to the employees by labor organizers and 
set forth the fundamental principles of the employment 
policy of the Company Petitioner, and the statements in 
the pamphlet, and certain statements in issues of The 
Bethlehem Review, related to various benefit plans avail¬ 
able to employees as well as to the Plans. j 

i 

The Board apparently is of the opinion that those state¬ 
ments are of such a character as to fall within the class of 
action which is defined as an unfair labor practice by Sec¬ 
tion 8, subdivision (1), of the Act, because it says at the 
conclusion of that portion of the Decision in which are 
contained its findings with respect to such statements: j 

“We have dealt with this long course of interfer¬ 
ences because it is an essential to an understanding 
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of the present status of the Plans. We find that by 
those of the specific acts which occurred subsequent 
to July 5, 1935, the Company [Petitioner] has inter¬ 
fered with, restrained, and coerced its employees in 
the exercise of the rights guaranteed by Section 7 of 
the Act.” (R. 10913) 

The Board finds, in effect, that such statements 
amounted to the Company Petitioner “continually calling 
to the attention of its employees its preference for the 
Plans”; “praising the Plans and emphasizing their accom¬ 
plishment”; “presenting to the men certain material benefits 
of its industrial relations policy as achievements of the 
Plans”; and “expressing to the men its animus against the 
S.W.O.C., both directly and by means of invidious com¬ 
parisons of the S.W.O.C. with the Plans” (R. 10912). 

We fail to appreciate how the expression of favoritism 
by an employer toward a system of collective bargaining 
which had been installed pursuant to an order of the War 
Labor Board and which had proved highly successful in 
maintaining peaceful and harmonious industrial relations 
for a period of many years and under which no production 
time had been lost because of labor strife can constitute 
interference with, restraint or coercion of, its employees in 
the exercise of rights guaranteed in Section 7 of the Act, 
particularly when there is a total absence of any evidence 
of discrimination against any employees for union ac¬ 
tivities.* We deny that even a scintilla of evidence can be 


* The principle of "Employee Representation" has been spoken of 
highly by innumerable experts in the field of industrial relations. In the 
Report of the Industrial Conference called by President Wilson in 1919, 
which report was made on March 6, 1920, the members of that Conference 
recommended the adoption of Employees’ Representation Plans in indus¬ 
try generally and stated: 

"Prevention of disputes is worth more than cure. The Con¬ 
ference feels that a new basis of industrial peace may be found in 
the further development of democratic organization of the rela- 
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found in such statements, or elsewhere in the record, of jany 
animus on the part of the Company Petitioner against 
SWOC. That portion of the Board's finding is b^sed 
on unsupportable inference springing from suspicion. | 

In so far as such statements present to the employees 
of the Company Petitioner the material benefits in its indus¬ 
trial relations policy as achievements of the Plans or, mjore 
exactly, as having functioned with the success with which 
they had functioned, because of the existence of the Plkns 
and the actions of the Employees’ Labor Organizations, !we 
say that there is not a scintilla of evidence in the record 
that such statements were not true and correct and were 
not believed by the officials of the Company Petitioner! to 
be so, and that, therefore, such statements did not and 

cions of employers and employees, now widely in progress throigh 

the country. I 

i 

* * * * * * * * j * 

"The Conference has had the benefit of testimony from both 
employers and employees who have had experience of the results 
of employee representation. An enthusiasm has been shown which 
comes from a sincere feeling of substantial piogress in the develop¬ 
ment of human relations.” i 

The absence of labor strife under "Employee Representation” \yas 
noted in the Report of the Bureau of Labor Statistics (Bulletin No. 2§3, 
May, 1921) on the "History of the Shipbuilding Labor Adjustment Board 
1917-1919” where the statement is made at page 40: 

*** Although the agreement [between the Metal Trades 
Department of the American Federation of Labor and Bethlehepi 
Shipbuilding Corporation, Ltd.] applied to the Shipbuilding Cor¬ 
poration and not to the Bethlehem Steel Company which had ^ts 
own shop committee system along somewhat different lines, a sug¬ 
gestion of its possible influence may perhaps be seen in the fact 
that the recent steel strike caused hardly a ripple in the Bethleheha 
company ***” 

Dr. William M. Leiserson, now a member of the National Labor Reli- 
tions Board, recognized the fact that lack of labor strife results from satis¬ 
faction with the accomplishments of its representatives rather than from 
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cannot constitute an unfair labor practice as defined in 
Section 8, subdivision (1), of the Act or any evidence 
thereof. 

But whatever differences of opinion there may be con¬ 
cerning the philosophy of the views expressed by the Com¬ 
pany Petitioner and its representatives, in so far as such 
statements may evidence satisfaction on the part of the 
Company Petitioner with bargaining collectively under the 
Agreements, or even a preference for the Agreements and 
for the Employees’ Labor Organizations against some other 
method of collective bargaining and some other labor 
organizations, it is our position that the Company Peti¬ 
tioner and such representatives had an absolute right to 
make such statements; that the making of such statements 
is not an unfair labor practice or evidence thereof; and that 
any interpretation of the Act which would hold the making 
of such statements to be an unfair labor practice or any 
evidence thereof would render it to that extent unconsti¬ 
tutional and void, because there can be no doubt that the 
Company Petitioner and such representatives were en- 

the particular form of representation when in his article on the "Accom¬ 
plishments and Significance of Employee Representation” (See footnote, 
p. 173) he said: 

"You heard the statement that trade unionism is based on 
force, while employee representation is based on cooperation. 
When you look at the situation as it exists in reality you find that 
employees in representation plans have just as much right to strike 
as those in unions; and the reports of the National Industrial Con¬ 
ference Board show that they have gone out on strike. The Colorado 
Fuel and Iron Company people are on strike now. Let us not 
hide those facts. Let us look at them objectively and see what 
they mean. 

"One company, the Intertype Corporation of Brooklyn, is real¬ 
istic enough to recognize that situation, and has a provision in its 
representation plan which reads: The right of the employees to 
strike in their plant and of the management to lock out is not 
impaired by this plan.’ Suppose you do not put that into the con¬ 
stitution of your plan. It makes very little difference." [p. 124] 
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tirely justified in making such statements, and that the 
making of them constituted an exercise of the right qf free 
speech guaranteed by the First Amendment to the Consti¬ 
tution of the United States. As the Circuit Court ojf Ap¬ 
peals for the Ninth Circuit said in National Labor Relations 
Board v. Union Pacific Stages, Inc., 99 F. (2d) 153, 1^8-179 
(C. C. A. 9th, 1938): j 

I 

“It is difficult to think that Congress intended to 
forbid an employer from expressing a general opin¬ 
ion that an employee would find it more to hiis ad¬ 
vantage not to belong to a union. Had Congress 
attempted so to do it would be in violation of the 
First Amendment, U. S. C. A. Const. Amend. 1. The 
right of workers to organize freely must be' con¬ 
ceded. It is a natural right of equal rank witlji the 
great right of free speech, protected by the Constitu¬ 
tion. But the right of the workers to organize is not 
destroyed by expressions of opinion of the employer 
or employee, such as referred to above.” 

Similarly, in Jefferson Electric Co. v. National LiUbor 
Relations Board, 102 F. (2d) 949 (C. C. A. 7th, 193^), a 
case involving a phase of the C. I. O.-A. F. of L. feud, 
wherein the Board had found that the employer had il¬ 
legally influenced its employees in favor of the A. F. of L. 
union and had entered into a closed-shop contract ^vith 
such union which the Board had invalidated, the Cour^;, in 
refusing to enforce the Board’s order, stated: j 

“It was never the intention of Congress to prohibit 
friendly intercourse between employers and lalbor 
organizations, to curtail freedom of speech, to ide- 
prive an employer of his right to express an honest 
opinion or to outlaw the extension of common cour¬ 
tesies. It is more in keeping with the purpose of 
the Act to foster such friendship rather than to con¬ 
demn it. * * *” (p. 956) j 

After quoting at length from the Union Pacific Stapes 
case, supra, the Court said: j 

“The most that can be made out of the record! is 
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that petitioner was showing a preference toward the 
Brotherhood but extended acts of cooperation toward 
both unions. 

“But while it is true that employer leadership 
through supervisory employees is condemned by the 
Act, and that pressure overriding the will of the em¬ 
ployees, as a means of encouraging or discouraging 
membership in any labor organization, constitutes in¬ 
terference with a worker’s right to select his repre¬ 
sentative, it does not follow that the mere showing 
of a preference and acts of cooperation constitute 
interference with an employee in his exercise of the 
rights guaranteed under the Act.” (pp. 956-7). 

In National Labor Relations Board v . Ford Motor Com¬ 
pany, 114 F. (2d) 905 (C. C. A. 6th, 1940), the Circuit Court 
of Appeals for the Sixth Circuit refused to enforce that part 
of an order of the Board which found distribution to em¬ 
ployees of a pamphlet containing Mr. Henry Ford’s views 
on labor to be an unfair labor practice. The Court quoted 
with approval from its earlier decision in Midland Steel 
Products Co. v. National Labor Relations Board, 113 F. 
(2d) 800, 804 (C. C. A. 6th, 1940), as follows: 

“Unless the right of free speech is enjoyed by em¬ 
ployers as well as by employees, the guaranty of the 
First Amendment is futile, for it is fundamental that 
the basic rights guaranteed by the Constitution be¬ 
long equally to every person.” 

Because what the Court said in the Ford case regarding 
the right of free speech is so pertinent with reference to the 
finding of the Board in the Decision with respect to the 
above-mentioned statements, we quote the following excerpt 
from the decision in that case (114 F. (2d) at p. 913): 

“The right of employees to organize for collective 
bargaining, to select representatives of their own 
choosing, and to unite for concerted action in other 
respects, is now so clearly recognized as a fundamen¬ 
tal right that citation is superfluous. The right to 
hold views upon any and all controversial questions, 
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to express such views, and to disseminate then* to 
persons who may be interested, has even more ven¬ 
erable sanction. This, the Board, in argument and 
brief, clearly recognizes by the distinction it seeks 
to draw between the right of Mr. Ford generally to 
express his labor views, and his right to distribute 
literature expressing such views to his employees in 
the manner adopted. The latter, it holds, had the 
effect of interference, restraint or coercion, cpn- 
demned by the statute. We have difficulty in sensing 
the distinction. The right to form opinion is of little 
value if such opinion may not be expressed, ^nd 
the right to express it is of little value if it may not 
be communicated to those immediately concerned. 
As was said in a recent case involving the applica¬ 
tion of the Fourteenth Amendment, which embraces 
the same fundamental concept of liberty as is guar¬ 
anteed by the First, Jesse Cantwell et al. v. Stkte 
of Connecticut, 310 U. S. 296, 60 S. Ct. 900, 906, j 84 
L. Ed. , announced May 20, 1940: To per¬ 

suade others to his own point of view, the pleader,| as 
we know, at times, resorts to exaggeration, i to 
vilification of men who have been, or are, prominent 
in church or state, and even to false statement. But 
the people of this nation have ordained in the li^ht 
of history, that, in spite of the probability of excesses 
and abuses, these liberties are, in the long view, 
essential to enlightened opinion and right conduct 
on the part of the citizens of a democracy.’ j 

“The Board stresses the fact that the Ford paijn- 
phlets were put into the hands of each individual 
employee instead of in the box at the gate in tfre 
usual manner, and this unusual emphasis on the 
accused literature is that which constitutes the in¬ 
terference, coercion, and restraint condemned in its 
findings. It is the manner of distribution that is ‘the 
heart of the offending.’ But as said in Schneider iv. 
State of New Jersey (Town of Irvington), 308 U. $. 
147, 60 S. Ct. 146, 152, 84 L. Ed. 155, citing Lovell V. 
Griffin, 303 U. S. 444, 58 S. Ct. 666, 82 L. Ed. 949, 
‘Pamphlets have proved most effective instruments 
in the dissemination of opinion. And perhaps the 
most effective way of bringing them to the notice 
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of individuals is their distribution at the homes of 
the people’. We are unable to sense distinction be¬ 
tween giving a pamphlet to a workman at the fac¬ 
tory gate and delivering one at his home. 

“The alleged coercive language of the Ford pub¬ 
lications are printed in the margin. It will be noted 
that they contain no threat of discharge or dis¬ 
crimination and Mr. Ford makes it plain that no 
threat of discharge is intended—‘I have never sought 
to prevent our men from joining any association— 
religious, racial, political, or social. No one who be¬ 
lieves in American freedom would do that.’ 

“Nowhere in the National Labor Relations Act is 
there sanction for an invasion of the liberties guar¬ 
anteed to all citizens by the First Amendment. The 
Board, however, urges that these rights are qualified 
and not absolute, and that there are circumstances 
under which an expression of view upon labor pol¬ 
icies by an employer is within the condemnation of 
the statute as constituting interference and coercion, 
and that the present situation, set against a back¬ 
ground of publicly declared opposition by Mr. Ford 
to the unionization of his plant, brings the challenged 
publications within the definition. We do not ignore 
the view that ‘any sort of influence exerted by an 
employer upon an employee, depending upon his 
employer for means of livelihood, may very easily be¬ 
come undue in that it will coerce the employee’s will 
in favor of what the employer desires against his 
better judgment.’ Virginia Ry. Co. v. System Fed¬ 
eration No. 40 et al., 4 Cir., 84 F. 2d 641. This holds 
the employer forever suspect and in practical appli¬ 
cation must necessarily silence him whose opinion 
may be the best informed, no matter how honestly 
his views may be entertained, or how truthful may 
be his observations. If the concept that an em¬ 
ployer's opinion of labor organizations and organ¬ 
izers must, because of the authority of master over 
servant, nearly always prove coercive, ever had 
validity, it is difficult now to say, in view of the Na¬ 
tional Labor Relations Act, its adjudication as con¬ 
stitutionally valid, its strict enforcement by the Na- 
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tional Labor Relations Board, and the liberal attitude 
of the courts in construing it so as best to effectuate 
its great social and economic purpose , that the, con¬ 
cept is still a sound one. The servant no longer has 
occasion to the fear the master's frown of authority 
or threats of discrimination for union activities, ex¬ 
express or implied. [Italics supplied.] 

“That grave responsibility confronts a jcourt 
whenever in course of litigation it must reconcile the 
conflicting claims of liberty and authority, or When 
one liberty collides with another, has already j been 
noted. Minersville School District v. Walter Gdbitis, 
60 S. Ct. 1010, 84 L. Ed. , 127 A. L. R. 1493, 
announced June 3, 1940; Cantwell v. State of Connec¬ 
ticut, supra. In the first of the citations a claijm to 
freedom of religious view, assumed to be real and 
not fanciful, was compelled to give way to the more 
fundamental concept of a need for preserving the 
very existence of organized political society,! the 
destruction of the foundations of which would destroy 
all liberties including that which the court was there 
urged to preserve. By that token, freedom of speech 
guaranteed without exception to all, is the more'fun¬ 
damental right here involved. ‘Of that freedom! one 
may say that it is the matrix, the indispensable Con¬ 
dition, of nearly every other form of freedom.’ i Mr. 
Justice Cardozo in Palko v. Connecticut, 302 TJ. S. 
319, 327, 58 S. Ct. 149, 152, 82 L. Ed. 288. Without 
it the very right which the Board seeks to protect 
by its cease and desist order, the right to organize, 
to seek converts to unionism and collective par- 
gaining, itself would be of little value. As the l Su¬ 
preme Court has recently said in Thornhill v. Ala¬ 
bama, 310 U. S. 88, 102, 60 S. Ct. 736, 744, 84 L.|Ed. 

: Tn the circumstances of our times the jdis- 
semination of information concerning the facts of a 
labor dispute must be regarded as within that $rea 
of free discussion that is guaranteed by the Constitu¬ 
tion.’ Citing Hague v. C. I. O., 307 U. S. 496, 50 S. 
Ct. 954, 83 L. Ed. 1423; Schneider v. State of ijlew 
Jersey (Town of Irvington), supra. To the argu¬ 
ment of the Board that the potentiality of opiniofl to 
coerce is to be tested by whether it did in fact coerce, 
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the Supreme Court in the same case makes answer: 
‘It may be that effective exercise of the means of ad¬ 
vancing public knowledge may persuade some of 
those reached to refrain from entering into advan¬ 
tageous relations with the business establishment 
which is the scene of the dispute. Every expression 
of opinion on matters that are important has the 
potentiality of inducing action in the interests of one 
rather than another group in society. But the group 
in power at any moment may not impose penal sanc¬ 
tions on peaceful and truthful discussion of matters 
of public interest merely on a showing that others 
may thereby be persuaded to take action inconsist¬ 
ent with its interests.’ 

‘‘We have previously observed [Midland Steel 
Products Co. v. N. L. R. B., 6 Cir., 113 F. 2d 800, 804, 
announced June 27, 1940], ‘Unless the right of free 
speech is enjoyed by employers as well as by em¬ 
ployees, the guaranty of the First Amendment is 
futile, for it is fundamental that the basic rights 
guaranteed by the Constitution belong equally to 
every person.’ 

“Finally, it must be said that if denial of free ex¬ 
pression by an employer on labor is ever justified 
by a judgment that it is coercive, it is not enough 
to set the publications here condemned against a 
background of alleged discriminatory discharges of 
24 employees out of a total of 80,000 men, especially 
when it is noted that the Ford Almanac was dis¬ 
tributed when but three employees had been dis¬ 
charged for alleged union activity, and the other 
literature distributed when but five more had been 
discharged, and the record fails to disclose that such 
discharges or the reason for them had been gener¬ 
ally known in the respondent’s plant. Basic Con¬ 
stitutional rights are not thus lightly to be whittled 
away. We are forced to the conclusion that the find¬ 
ings of the Board declaring the Ford publications 
and their distribution to be in pursuance of an un¬ 
fair labor practice, must be set aside and the ap¬ 
propriate provision of the order commanding re¬ 
straint denied enforcement.” 
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Aside from the question of the right of free speech, 
however, it is important to note that the very statements 
quoted by the Board in such findings, particularly those 
contained in the poster entitled “A Message”, show 'that 
the desire of the Company Petitioner was that its ! em¬ 
ployees should bargain collectively with it in the maimer 
in which they themselves, free from improper influence 
from any quarter, should desire. The statement of '.em¬ 
ployment policy of the Company Petitioner set fortlji in 
“A Message” is worthy of being here quoted: 

‘T. No employee has to join or pay tribute to 
any organization to get or hold a job with this Cpm- 
pany. j 

“2. Employment with us does not depend upon 
membership or non-membership in any organization. 

i 

“3. The right to belong or not to belong to £ny 
organization is an individual personal right which 
is guaranteed by the Federal Constitution and is rec¬ 
ognized by this Company as a fundamental principle 
under your Representative Plan. 

“4. Advancement in or the holding of a job wpth 
this Company depends on individual merit, efficiency 
and length of service. 

I 

“5. This Company believes in and for many ye^rs 
has practiced true collective bargaining with you |or 
your freely chosen representatives. It will continue 
to do so.” (R. 8276). j 

I 

As we have indicated above, one must be sensitive 
indeed on the subject of national labor organizations to 
find in the foregoing document an attack upon them, Or 
any of them, or an interference with the right of employees 
to join any of them. 
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6. Nothing Done by the Company Petitioner in Connection 
with the Plans Constituted Interference, Restraint or Coercion 
of Any Employees in the Exercise of Rights Guaranteed by 
Section 7 of the Act. 

In the same section of the Decision in which the Board 
sets forth its findings with respect to the statements dis¬ 
cussed in the foregoing sub-point 5, made by the Company 
Petitioner and its representatives, the Board sets forth 
certain other findings dealing with action taken by the 
Company Petitioner which related to the Plans. 

In such findings the Board sets forth in full and places 
much reliance upon a folded card entitled “Hints to 
Foremen in Meeting the New Employees.” Such card 
is a weak reed indeed for the Board to rely upon. The 
record shows that it, to the extent that it was circulated, 
was circulated 15 years before the passage of the Act (R. 
10902-4). There is no evidence in the record to show that 
it was circulated at, or read by any one at, any plant of 
the Company Petitioner other than the Lebanon, Steelton, 
Maryland and Bethlehem Plants or that it was even cir¬ 
culated or read by any one at those Plants. Moreover, the 
statements contained in such card do no more than 
show an effort on the part of the Company Petitioner 
through its foremen to cooperate with its employees in 
making a success of the application of the principles of 
collective bargaining embodied in the Plans. 

The Board also apparently believes that the statement 
by the President of the Company Petitioner in The Bethle¬ 
hem Review to the effect that the Plans are “an integral 
part of our business” is evidence of interference with, or 
perhaps domination of, the Employees’ Labor Organizations 
by the Company Petitioner. Such statement seems to us 
clearly irrelevant and immaterial to any issue herein. We 
perceive, however, no reason whatsoever why the arrange¬ 
ments (i.e., the Agreements) under which an employer 
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bargains collectively with its employees should not t|e “an 
integral part” of its business. The statement to whi^h the 
Board refers is clearly no evidence that the Company! Peti¬ 
tioner has engaged in an unfair labor practice. j 

Similarly, the Board refers to the fact that copies of 
the Cambria Plan were given to new employees prior to 
the Jones & Laughlin decision. We perceive no reason, 
certainly prior to that time, why an employer should not 
make available to its new employees a copy of the docu¬ 
ment in which is set forth the principles governing the 
method by which it bargains collectively with its emplojyees. 
In that connection the Board says: “The new employee 
must necessarily have been impressed with the fact! that 
the Plan was favored by the Company and he could eiasily 
infer that attempts at other forms of organization wlould 
not be approved” (R. 10904). There is not a scintilla of 
evidence, however, that any employee at the Cambria fdant 
was impressed with any such fact. Such statements 
amount to nothing more than unwarranted guesses onj the 
part of the Board. j 

The Act requires evidence, not guesses or far-fetc|hed 
conjectures and suppositions, to support findings of unifair 
labor practice. That is particularly true in the light of j the 
fact that there is no evidence that the Company Petitioner 
ever made participation in any of the Employees’ Lajbor 
Organizations a condition of employment or ever dis¬ 
criminated in favor of or against any employee because of 
participation or non-participation therein. Indeed, nothing 
in any of the Plans is inconsistent with the employees’ 
right to join, form or assist any union; on the contrary] as 
we have hereinabove pointed out, at the very beginning of 
each of the Plans it is declared in unmistakable language 
that representation thereunder shall in no way discriminate 
against any employee because of race, sex or creed, j or 
abridge or conflict with his right to belong or not to belqng 
to any lawful society, fraternity, union or other organi?a- 
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tion (e.g., R. 8242, 10769, 10547, 10566, 10585, 10602, 10621, 
10638, 10655). 

The actions and statements by the Company Petitioner 
and its representatives above referred to are the subject 
of findings by the Board under the heading entitled “Sub¬ 
sequent Activities of the Respondents” (R. 10902). We 
submit that such actions, either alone or taken in connection 
with such statements, which, as we have pointed out above, 
constitute no more than a lawful exercise of free speech, do 
not constitute interference with, restraint or coercion of, 
employees in the exercise of any rights guaranteed in Sec¬ 
tion 7 of the Act or any evidence thereof and, therefore, do 
not constitute any basis whatsoever for the findings of the 
Board that the Company Petitioner has engaged in unfair 
labor practices as defined in Section 8, subdivisions (1) and 
(2), of the Act. 

Moreover, for the reasons stated above in detail in sub- 
points 2 and 3, of this Point C none of the other actions 
taken by the Company Petitioner in connection with the 
Plans constitutes such interference, restraint or coercion 
any more than it constitutes domination and interference 
with the Employees’ Labor Organizations. 

7. Disestablishment of the Employees’ Labor Organiza¬ 
tions Would Not Effectuate the Policies of the Act. 

The Order directing the Petitioners to cease and desist 
from dominating and interfering with the Plans, i.e., the 
Employees’ Labor Organizations, is, as we have demon¬ 
strated above, wholly unsupported by evidence. 

In so far as the Order directs the Petitioners to cease 
and desist from contributing financial or other support to 
the Employees’ Labor Organizations, it is likewise unsup¬ 
ported by the evidence for there is no dispute as to the dis¬ 
continuance of financial support by the Company Petitioner 
in April, 1937, and no evidence that the Company Petitioner 
has since that time contributed any other support within 
the meaning of the Act. 
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Even if it be assumed, however, for purposes of Argu¬ 
ment, that the Board might nevertheless be justifiejd in 
directing the discontinuance by the Company Petitioner of 
conduct found by the Board to constitute unfair labor prac¬ 
tices, there is no evidence whatever to support the provi¬ 
sions of paragraphs 1 (b) and 2 (a) of the Order, directing, 
in effect, the withdrawal of recognition from, and the j dis¬ 
establishment of, the Employees’ Labor Organizations, j 

The mere finding of unfair labor practices by way of 
domination, interference or support of a labor organization 
will not alone support the conclusion that disestablishment 
of the labor organization is required in order to effectuate 
the policies of the Act. There must also be adequate find¬ 
ings, and substantial evidence to support such findings, tihat 
disestablishment of the labor organization will effectulate 
the policies of the Act. j 

Section 10, subdivision (c), of the Act provides thatj, if 
the Board shall be of the opinion that any person naified 
in the complaint has engaged in an unfair labor practice^ it 

I 

“shall state its findings of fact and shall issue * *j * 
an order requiring such person to cease and desist 
from such unfair labor practice, and to take sujch 
affirmative action * * * as will effectuate the policies 
of this Act.” j 

I 

With respect to affirmative action, it will be noted thjat 
the Act does not empower the Board to require such affir¬ 
mative action as, in its opinion , will effectuate the policies 
of the Act. The validity of that portion of an order whidh 
requires affirmative action depends, as does an order to 
“cease and desist”, upon the existence of substantial sup¬ 
port in the evidence for the findings of fact upon whicji 
such portion of the order is based. j 

j 

The Board itself concedes (R. 10913) that the action ojf 
the Company Petitioner prior to the date of the Act could 
not constitute unfair labor practices under the Act andi, 
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as hereinabove shown (pp. 127-48), the origin, history and 
development of the Plans cannot give rise to any inference 
that the Company Petitioner dominated or interfered with 
the Employees' Labor Organizations after the passage of 
the Act in 1935. 

The only evidence of any unfair labor practice on the 
part of Company Petitioner after the date of the Act relates 
solely to financial support of the Employees’ Labor Organ¬ 
izations and failure to dock Employees’ Representatives 
of the Cambria Organization for time spent on activities 
pursuant to the provisions of the Cambria Plan and by pro¬ 
viding miscellaneous unimportant facilities to the Cambria 
Organization free of charge (R. 7808-14). That practice 
was admittedly discontinued in April, 1937 (R. 10946), and, 
even during the period while it was in effect, it could not 
constitute, or be evidence of, domination of, or interference 
with, the Cambria Organization. 

The Board in this case relies not upon proof of domina¬ 
tion or interference of such a nature as to require an order 
of disestablishment, but rather upon a philosophy that any 
combination of the elements of a labor organization and 
a procedure for collective bargaining in a single plan or 
system is prohibited by the Act. Thus the Board has 
found (R. 10933) that the “Plans were incapable of func¬ 
tioning as a real bargaining agency for the employees.”* 


* Note the footnote on pages 176-8 hereof and the further statement 
by Dr. Leiserson in his article on the "Accomplishments and Significance 
of Employee Representation” where he refers to a fundamental miscon¬ 
ception such as that relied upon by the Board: 

"Another preconception that prevents us from appreciating 
properly the significance and accomplishments of employee repre¬ 
sentation is the notion that there is only one true method of giving 
workers a voice in industry and therefore, if company organiza¬ 
tions are sound, then trade unions are unsound. Organized labor 
has the same notion, only it thinks trade unionism is the only 
sound method and therefore company unions are wrong. Once 
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The conclusion of the Board that the Act prohibits an 
employer from dealing with an organization of its own em¬ 
ployees under any plan or system of representation and 
collective bargaining is manifestly erroneous. The Act fur¬ 
nishes no authority for such conclusion. On the contrary, 
it specifically grants to employees the right to bargain col¬ 
lectively through labor organizations of their own chopsing 
(Secs. 7 and 8). j 

That the concept of employee representation plans' was 
not intended to be disapproved by the Act is apparent from 
statements made at the time when the Wagner Bill;was 
under consideration. Thus, H. A. Millis, a member oij the 
old National Labor Board and recently appointed Chair¬ 
man of the National Labor Relations Board, in testimony 

we drop preconceptions, however, and study the operations of em¬ 
ployee representation with scientific objectivity, we see that the 
representation plans work exactly like trade unions, even Vhen 
they start as mere advisory committees they tend to become foore 
and more like trade unions. With all due respect to Mr. IJall’s 
thought on the subject, therefore, I am led by the evidence to the 
conclusions that employee representation is a form of labor organi¬ 
zation. i 

"Its accomplishments are the accomplishments of organized 
labor. Just as some ill informed people think there is only I one 
form of political democracy, such as American democracy, and 
overlook the fact that British, Swiss, Danish, Norwegian land 
Canadian democracies are equally good and sometimes more elec¬ 
tive, so some employers think company unions are the only form 
of joining workers and managers in cooperative organizations; 
and most labor leaders think trade unions are the only proper form 
of labor organization. When I study employee representation jmd 
unions both, without preconceptions, I find that sometimes jthe 
most effective kind of management and worker cooperation; is 
brought about by employee representation, sometimes by trade 
union cooperation with employers, and sometimes the same result 
is brought about in other ways. There is no one true form of in¬ 
dustrial democracy. The employee representation movement shciws 
that there will be many forms of this, as there is of political 
democracy.” [pp. 125-6] j 
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before the House Committee on Labor (74th Congress, 1st 
Session), said: 

“No one should or can question the fact that a con¬ 
siderable number of sound employee representation 
plans have been properly introduced and have op¬ 
erated in a manner satisfactory to the workers as 
well as to the employers. For one, I should not wish 
to see any interference in such cases. * * * The 
thought is to permit workers to organize representa¬ 
tion plans or unions, as they may wish, without 
coercion or undue influence by the employer.” 
(Transcript of Hearings, pp. 178-9.) 

The Plans have long been well known. Can there be 
any doubt that Mr. Millis had in mind the very type of 
employees’ representation plan or indeed the very Plans 
which are involved in this proceeding? Whether or not 
that be the case, it is clear from the origin, history and 
development of the Plans and the effectiveness of the Em¬ 
ployees’ Labor Organizations as collective bargaining agen¬ 
cies for the employees that they fall within the class of 
sound and properly operated plans to which he referred. 
We again call attention to the fact that the Court in 
Ballston-Stillwater Knitting Company v. National Labor 
Relations Board, supra, said that “A union limited to the 
employees of a single employer is as legal as any other” (p. 
762). 

The Supreme Court has made it clear that the question 
whether an order of disestablishment will effectuate the 
policies of the Act is a question of fact, to be determined 
in the light of the evidence presented. National Labor 
Relations Board v. Pennsylvania Greyhound Lines, Inc., 
303 U. S. 261; National Labor Relations Board v. Pacific 
Greyhound Lines, Inc., 303 U. S. 272; National Labor Rela¬ 
tions Board v. Newport News Shipbuilding & Dry Dock Co., 
308 U. S. 241; National Labor Relations Board v. Falk Cor¬ 
poration, 308 U. S. 453 (1940). And in the absence of 
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proper findings (sufficiently supported by evidence) an 
order of affirmative action will not be enforced. National 

i 

Labor Relations Board v. Fansteel Metallurgical Corpora¬ 
tion, 306 U. S. 240, 261. 

Thus in National Labor Relations Board v. Pennsylvania 
Greyhound Lines, Inc., 303 U. S. 261, the Supreme 
Court, after determining that the contention of 
ployer that the Act did not authorize an order of 
lishment was not well founded, said (at p. 268): 

“There remains the question whether the findings 
adequately support them.” j 

i 

And again (at p. 270): i 

“We may assume that there are situations i in 
which the Board would not be warranted in conclud¬ 
ing that there was any occasion for withdrawal, of 
employer recognition of an existing union before jan 
election by employees under § 9 (c), even though it 
had ordered the employer to cease unfair labor 
practices.” j 

Such a situation is found in this case. 

i 

That the propriety of an order of disestablishment must 
be determined with reference to the facts of the particular 
case also appears from the decision in National Labor Rela¬ 
tions Board v. Newport News Shipbuilding & Dry Dock Cp., 
supra, 308 U. S. 241 (1939), in which the Court, in speaking 
of the Board’s determination that disestablishment was q .n 
appropriate remedy, said, at one point (p. 250): 

“On the record as made we cannot say this w$s 
error.” 

And, at another point (p. 251): 

“We cannot say that, upon the uncontradicted 
the Board erred ***.” (Italics supplied.) 

In none of the cases in which an order of disestablish 
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ment has been upheld has a factual situation been presented 
sufficiently analogous to that of the instant case to make 
the decisions in such cases controlling here.* 

Thus in the Newport News case, although the plan of 
employees representation there under consideration had 
been in existence since 1927, it did not, prior to 1937, pro¬ 
vide for, and there did not exist thereunder, any employees’ 
organization having an identity separate and apart from the 
joint committees, which were composed equally of repre¬ 
sentatives of management and representatives of the em¬ 
ployees. The organization of employees which the Board 
there disestablished was created in 1937, and its formation 
was found to have been dominated and interfered with by 
the employer, in violation of the Act.** 

It may well be that a new organization of employees un¬ 
lawfully created and maintained after the passage of the 
Act under the domination of the employer could not be 
effectively freed from employer domination and trans¬ 
formed into an organization capable of assuring to em¬ 
ployees the rights conferred upon them by the Act. But as 
we have above shown that is not the instant case. As the 
Board has in effect found, the Employees’ Labor Organiza¬ 
tions “have been long established; in some plants they have 
been in effect for 20 years” (R. 10947). Their formation 


* In making this statement we have not overlooked the case of Beth¬ 
lehem Shipbuilding Corporation, Ltd., et al. v. National Labor Relations 
Board, 114 F. (2d) 930 (C. G A. 1st, 1940), in which a petition for a 
writ of certiorari has been filed and is now pending before the Supreme 
Court. 

* * Other features of the Newport News plan which materially differ 
from the Plans in the instant proceeding are: payment of extra compen¬ 
sation to employees’ representatives (i.e., compensation over and above 
their regular wages for time spent in representative activity); and a 
provision requiring that any amendment to the plan, without regard to 
whether it legitimately affected the employer, was subject to approval by 
the employer. 
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was admittedly lawful and they have functioned through¬ 
out their existence as separate organizations effectively rep¬ 
resenting employees for purposes of collective bargaining. 

1 

Equally distinguishable from the facts in the instant case 
are the grounds upon which the Board’s order of disestab¬ 
lishment was enforced in the Greyhound cases. Thijs, in 
National Labor Relations Board v. Pacific Greyhound Lines, 
Inc., supra, the Court enforced the Board’s order, because, 
although the formal structure of the organization there 
involved did not vest control in the employer, the!em¬ 
ployer had none the less effectively controlled the organi¬ 
zation in fact, having on three occasions utilized it to jpre- 
vent organization of the employees by outside unions.! In 
this proceeding, not only do the formal provisions ofj the 
Plans relating to the labor organizations comprised thejrein 
(the Charters) preclude employer control, but the record 
is barren of any evidence that the Company Petitioner! has 
made any use of the provisions of the Agreements to pre¬ 
vent organization by outside unions. On the contrary, as 
we have shown, the Company Petitioner’s industrial history 
is singularly free of the slightest imputation of discrimina¬ 
tion. ! 

j 

Likewise, the facts which the Court found sufficient to 
sustain the Board’s order of disestablishment in the Penn¬ 
sylvania Greyhound case, supra, are lacking here. More¬ 
over, as the Court said in that case, the respondents did “jnot 
assail the Board’s finding of fact as without support in the 
evidence”. There is no such concession in this case. Further¬ 
more, as we have pointed out, the history and achievements 
of the Employees’ Labor Organizations affirmatively demon¬ 
strate that those organizations are “truly representative” 
and that they have “afforded an agency for collective bar¬ 
gaining”, the absence of which characteristics in the Penn¬ 
sylvania Greyhound case and also in the Newport News cgse 
led the Court to enforce the order of the Board. i 
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In determining what action is required to effectuate the 
policies of the Act, the Board has improperly ignored the 
provisions of the Act conferring upon employees the right 

“to bargain collectively through representatives of 

their own choosing’’ (Sec. 7). 

An overwhelming majority of the employees at each of the 
Plants and Works voting in the annual elections for repre¬ 
sentatives for purposes of collective bargaining annually 
expressed their approval of the Plan in effect at such Plant 
or Works (R. 9580, 9626-7). 

The policy of the Act is expressed in clear and unmistak¬ 
able terms. That policy is to require the protection of “the 
exercise by workers of full freedom of association, self 
organization, and designation of representatives of their 
own choosing” (Sec. 1, Par. 4). Under the Act, employees 
have the right, without interference from anyone, be it the 
employer, the C.I.O. or SWOC or the Labor Board “to bar¬ 
gain collectively through representatives of their own 
choosing” (Sec. 7). 

In concluding that the employees of the Company Peti¬ 
tioner may not choose their own representatives, the Board 
evidently interprets the Act as meaning that employees 
may select their own representatives only if the Board 
shall approve of the representatives whom the employees 
shall select. If that interpretation be correct, then it would 
appear that with equal propriety the right of a citizen to 
vote in governmental elections may be denied, unless it 
shall first be authoritatively determined by some adminis¬ 
trative agency that he will vote in favor of some particular 
candidate or proposition. If paternalism in government has 
gone that far, at least it has not yet received judicial sanc¬ 
tion. The right to vote means that the voter himself may 
determine how he shall vote or even that he will not vote 
at all. 
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If the Board is of the opinion that an employer ijs in¬ 
terfering with the exercise by its employees of their 
rights guaranteed in Section 7, the Board is empowered by 
Section 10, subdivision (c), to protect such rights by order¬ 
ing the employer to cease and desist from the conduct fpund 
by the Board to constitute such interference. The Boafd is 
nowhere empowered by the Act to substitute its judgment 
or opinion for that of the employees concerning the l&bor 
organization to which they shall belong. Nor is it thereby 
empowered to deny to the employees the right to havei the 
labor organization which they so clearly desire to havei (R. 
9580, 9626-7; and see form of ballot R. 9647), or to deprive 
them of their rights under their agreement with tjieir 
employer. j 

I 

The Board’s conclusion that it would effectuate jthe 
policies of the Act to deprive the employees of the Company 
Petitioner of the right of bargaining collectively under jthe 
Agreements through representatives of their own choosjing 
is arbitrary and capricious and calculated to deprive indi¬ 
viduals participating, or who shall desire to participate; in 
the Employees’ Labor Organizations of rights guaranteed! by 
the Constitution of the United States. The Order in this 

i 

respect should not be enforced by this Court. i 

The reservation of the Court in the Pennsylvania Grey¬ 
hound case mentioned above (p. 193, supra ) was observed 
in Cudahy Packing Co. v. National Labor Relations BoaYd, 
102 F. (2d) 745 (C.C.A. 8th, 1939), wherein the Court, Al¬ 
though it affirmed the Board’s order of disestablishment, 
remarked (at p. 752) that the case was 'Very close to beihg 
within the suggestion of the Supreme Court” in the Penn¬ 
sylvania Greyhound case. If there ever was a case which de¬ 
served to be held to be “within the suggestion of the Su¬ 
preme Court” in the Pennsylvania Greyhound case it is this 
one. I 
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Assuming for the sake of the argument that this Court 
should agree with the Board that because of defects in the 
provisions of the Plans or because of the origin or history of 
any of the Plans or because of any financial support con¬ 
tributed to the Employees’ Labor Organizations the Com¬ 
pany Petitioner must be held to have stepped out of a role 
consistently maintained for over twenty years and to have 
engaged in practices unfair to its employees, it still does not 
follow that the remedy is to disestablish the Employees’ 
Labor Organizations. That would be to cut off the dog’s 
tail behind its ears. If there is any objection to any of the 
particular practices which have been followed under the 
provisions of the Plans since the changes made therein in 
1937, such practices can be specifically prohibited. For 
example, if there is any objection to meetings of the Em¬ 
ployees’ Representatives at the Cambria Plant in meeting 
rooms within that Plant rented from the Company Peti¬ 
tioner, such meetings can be held in downtown Johnstown. 
If any provision of the Charters or of the Agreements is 
inappropriate or deemed to be improper, such provision can 
be eliminated or changed. If there is any doubt that the 
employees at the Plants and Works, respectively, desire to 
continue the respective Employees’ Labor Organizations as 
their representatives for purposes of collective bargaining 
and to continue to deal with the Company Petitioner as 
provided in the respective Agreements and that such organ¬ 
izations represent the uncoerced majority of the employees 
at the respective Plants and Works, the Board can ascertain 
by an election under Section 9, subdivision (c), of the Act 
the free choice of the employees without the necessity of 
foreclosing that question by disestablishing the Employees’ 
Labor Organizations. 

It cannot be that it is necessary in order to effectuate the 
policies of the Act to deprive the employees at the Plants 
and Works, respectively, of the right to bargain collectively 
through representatives of their own choosing. 
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8. Neither the Contributions Made by the Company j Peti¬ 
tioner to the Citizens Committee nor the Providing the IVtayor 
of Johnstown with Funds Constituted Interference, Restraint or 
Coercion by the Petitioners of Any Employees in the Exercise 
of Rights Guaranteed by Section 7 of the Act. 

In the Decision, the Board found (R. 10970), in connection 
with the strike at the Cambria Plant, that the Company Pe¬ 
titioner had interfered with, restrained and coerced its! em¬ 
ployees in the exercise of the rights guaranteed by Section 
7 of the Act i 

(a) by contributing money to the Citizens Com¬ 
mittee; and 

(b) by providing the Mayor of Johnstown, Penn¬ 
sylvania (weeks after the strike was over) 'With 
funds with which to pay bills for expenses which he 
had incurred during the strike. 

i 

All other allegations of the Complaint with reference 
to the unfair labor practices alleged to have been committed 
in connection with the strike were dismissed (R. 10978). 

It is the position of the Petitioners that the actioijx of 
the Company Petitioner in making the contributions '^nd 
providing the funds referred to was entirely lawful and 
proper and that there is no evidence in the record that sjuch 
action in any respect interfered with the exercise of piy 
rights of anyone. 

| 

(a) There Is No Evidence that the Company Petitioner 
Interfered with Its Employees in the Exercise of Their Rights 
under the Act by Contributing to the Citizens Committee. 

An understanding of the wholesale intimidation, Vio¬ 
lence and terrorism which prevailed in Johnstown during 
the strike, as they had prevailed elsewhere during similar 
strikes called by SWOC or its affiliates in 1937, and the 
effect of the resulting general breakdown of law and order 
upon the minds of the residents of Johnstown, after months 
of constant fear that similar intimidation, violence aind 
terrorism would come to them as it had come to residents 




200 


in other places, is essential to any attempt to understand 
the reasons for the formation of and the activities carried 
on by the Citizens Committee and for the contributions 
which were made by the Company Petitioner to the Citi¬ 
zens Committee. Nevertheless, as we have demonstrated 
above (pp. 43-5), obstacles were continually thrown in 
the way of counsel for the Petitioners in their efforts dur¬ 
ing the hearing in this case to bring to light the facts con¬ 
cerning those matters and, ultimately, all further evidence 
in that regard was barred by the Trial Examiner. Despite 
those difficulties, however, counsel for the Petitioners were 
successful, prior to the time when they were forbidden, as 
aforesaid, to proceed further along that line, in adducing 
sufficient evidence regarding the true situation in Johnstown 
during the strike to convince any fair minded body that 
both the Citizens Committee and the Company Petitioner 
acted with entire propriety and legality in doing what they 
did.* 

As stated above, the Cambria Plant is situated partly 
in Johnstown, and partly in adjoining boroughs. It extends 
approximately eight miles along the banks of the Cone- 
maugh River and Stony Creek, which run through the 
City of Johnstown and along the main line of the Pennsyl¬ 
vania Railroad between Philadelphia and Pittsburgh. It 
includes coke plants, blast furnaces, open hearth furnaces, 

* In the Decision the Board refrains from considering, or discussing, 
any of such evidence. We believe, however, that the record, as it now 
stands, amply demonstrates that the Company Petitioner acted only with a 
view to protect itself, its employees and the community from the effects of 
the violent and unlawful tactics of SWOC and that the conduct of the 
Company Petitioner which the Board found to have been illegal did not, in 
fact, constitute an interference with the rights of the employees of the 
Company Petitioner. If, however, the record does not make that clear, it 
is only because counsel for the Petitioners were prevented from having it 
do so, by the ruling of the Trial Examiner barring further evidence of 
violence. Accordingly, the Application to Adduce Additional Evidence 
should be granted as to the evidence referred to in paragraph 9 (pp. 25- 
65) thereof. 
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Bessemer converters, blooming mills, slab mills, rolling 
mills, a rod and wire plant, a shop for the manufacture 
of steel and wood freight cars and mine cars and plant^ for 
the manufacture of railroad car wheels and axles. 

i 

I 

The principal parts of the Cambria Plant are surrounded 
by both business and residential sections. Some parts of; the 
Cambria Plant are fenced. Other parts, although enclosed, 
are readily accessible from the outside (R. 7571-2). In addi¬ 
tion to the Plant itself the Company Petitioner owns otjher 
valuable property in and near Johnstown, such as gas lipes, 
power houses, bridges, dams and water lines, none of wljich 
is protected by any structures (R. 7574-6, 7942). j 

In June, 1937, the month of the strike, the aggregate 
population of the City of Johnstown and surrounding bor¬ 
oughs was approximately 125,000 persons, and that of the 
City proper was approximately 70,000 persons (R. 1095i4). 
Upwards of 16,000 persons were employed at the Camb'ria 
Plant (R. 8062). The monthly earnings of those employed 
at the Cambria Plant were over two and a half million 
dollars (R. 8062). j 

In the light of those facts it is obvious that the City j of 
Johnstown and the surrounding boroughs are largely de¬ 
pendent for their economic existence upon the continuous 
operation of the Cambria Plant (R. 10954). It is only to fc>e 
expected, therefore, that the members of that community 
would resent bitterly any unlawful attempt to impede pr 
halt by force, coercion or intimidation the operation of the 
Plant, and that they would take every measure which the 
law allows to eliminate any such forces once they had mani¬ 
fested themselves. j 

The strike, which began on June 11, 1937, was, ks 
this Court will no doubt recall, the fifth major strike io 
take place in the steel industry within the period of orie 
month. Other strikes, accompanied by extreme violence 
and disorder, had already been carried on by SWOC among 
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employees of four other large steel companies, namely, 
Jones & Laughlin Steel Corporation, Republic Steel Corpo¬ 
ration, Inland Steel Company and Youngstown Sheet and 
Tube Company. Such strikes took place at such widely 
scattered places as Milwaukee, Wisconsin; Massilon, Youngs¬ 
town, Canton, Mansfield, Warren, Cleveland and Niles, Ohio; 
Aliquippa, Pennsylvania; Indiana Harbor, Indiana; Chicago 
and South Chicago, Illinois; Monroe, Michigan; and Buffalo, 
New York (see, e.g., Respondents’ Ex. 199-G). Affiliates 
of SWOC had likewise been violently active elsewhere 
and in other industries, notably in the automobile industry.* 

By the time the strike began at the Cambria Plant, the 
residents of Johnstown, and particularly the representatives 
of the Company Petitioner in charge of the operations of 
the Cambria Plant, the officials of the City of Johnstown, 
the members of its police department and the persons 
who were subsequently active in the affairs of the Citizens 
Committee, were fully acquainted with the lawless manner 
in which the other strikes had been conducted by SWOC 
and they had, therefore, every reason to fear that a strike 
at the Cambria Plant would be accompanied by widespread 
violence and disorder and by severe hardship to the resi¬ 
dents of Johnstown and the adjacent boroughs, including 
the employees of the Company Petitioner** (see, e.g., Re¬ 
spondents’ Ex. 199-G). 

* See National Labor Relations Board v. Ford Motor Co., 114 F. (2d) 
905 (CCA. 6th, 1940). 

* # Because of the stake which the community had in the continued 
operation of the Cambria Plant, the activities of SWOC in the prosecution 
of the strikes at other steel plants had received prominent attention in both 
of the Johnstown daily newspapers. The material parts of such newspapers 
were received in evidence at the hearing and are reproduced separately in a 
large bound volume which, by leave of the Court, has been filed as part 
of the record herein. Those newspapers speak for themselves, and the 
Court is respectfully referred to them. Pertinent items from them are 
summarized in paragraph 224, subparagraphs (221) to (244), inclusive, 
of the Statement of Exceptions (pp. 236-68 thereof; R. 598-630). 
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There had been reports, for example, of picketing by 
large and disorderly armed mobs which prevented access to 
the plants against which other strikes had been directed; 
the halting of United States mail trucks; the tearing jip of 
railroad tracks; the shooting at airplanes which had jbeen 
employed in an effort to provide food for the employees in 
besieged plants; pitched battles between large mobs (vfhich 
were stated to include numerous Communists and persons 
who had never been employed in the plants concerned) and 
the police and National Guard—battles which had brought 
death or serious injury in their wake. Reports had also teen 
made of the deputizing of large numbers of special police 
officers and of improper influence exerted upon state j and 
local police in order to induce them to refrain from affording 
police protection to employees who were not in sympathy 
with the purposes of such strikes and who wished to con¬ 
tinue to work (see, e.g., Respondents’ Ex. 199-G). j 

It is small wonder, therefore, that the citizens of the cbm- 
munity which depended so completely upon the Cambria 
Plant lived in constant apprehension of the threatened day 
when that community would be subjected to similar dislo¬ 
cation, hardship and violence. I 

The Board itself found that “the existence of violence 
and the apprehension of violence induced by newspaper 
reports of violence in strikes at other steel plants wbre 
two* of the factors leading to the formation of the Citizens’ 
Committee” (R. 10967). I 

As we have stated above, the strike began on Friday, 
June 11, 1937.** During the first day or two thereafter 


* If the Board believes that there were any other factors, the Board no¬ 
where in the Decision states or even indicates what such other factors were. 

* * A summary of the evidence with respect to the strike and to the 
matters dealt with under this point is set forth in subparagraphs (244)| to 
(349), inclusive, of paragraph 224 of the Statement of Exceptions, (f?p. 
267 to 343 thereof; R. 629-705). The Court is respectfully referred 1 , to 
that summary. 
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operations at the Cambria Plant continued at a substan¬ 
tially normal level (R. 7676).* In the afternoon of Sun¬ 
day, June 13, when it had become apparent that not 
enough employees had quit work in sympathy with the 
strike to accomplish any substantial reduction in the opera¬ 
tions of the Plant, the worst fears of the community were 
realized; resort was had to violent efforts to accomplish 
the shutdown of the Plant at any cost. The crowds which 
gathered at the gates of the Plant became increasingly dis¬ 
orderly and menacing. Employees were stoned and beaten 
as they endeavored to enter the various gates of the Plant. 
Street cars and automobiles carrying employees to and 
from their work were stoned and some automobiles were 
upset. Flying squadrons of automobiles toured the vicinity 
of the Plant, their occupants attacking and beating em¬ 
ployees on their way to and from their work. Threats of 
personal injury and property damage were made to em¬ 
ployees and to their families in the event that such employ¬ 
ees should continue to work (e.g. R. 3077, 3102-12, 3158-68, 
3200-2, 3318-21, 34S5-519, 3595-600, 3610-6, 3627-41, 3681-4, 
3694-704, 3750-6, 3875-80, 3890-5, 3951-7, 3968-9, 5164-7, 
7962-4). Before the strike was over, one attempt had 
been made to damage the Cambria Plant by dynamiting 
it (R. 3232, 7701), and the two waterlines supplying the 
Plant were destroyed by dynamite, causing a shutdown of 
the entire Plant for four days (R. 5283-4). 

The Police Department of the City of Johnstown did 
not have sufficient manpower or equipment properly to 
police the City, even under normal conditions (R. 1251-2, 
2227, 3071), and it was hopelessly incapable of meeting the 
emergency which arose with the strike (e.g. R. 3070-7). 


* It should be noted that reports of the kinds to which we have 
referred above concerning violence in steel strikes in places other than 
Johnstown continued to receive prominent attention in the Johnstown 
daily press even after the strike at the Cambria Plant had begun (Respond¬ 
ents’ Ex. 199-G). 
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On the evening of Monday, June 14, the Mayor of 
the City publicly stated that the situation had gotten out 
of hand (R. 10957). The Sheriff of Cambria County andjthe 
police of Franklin Boro not only were unable to control 
the situation as it developed, but they appeared actually in¬ 
different to the prevailing lawlessness (e.g. R. 3513-4, 3^45, 
3752-8, 3773-4, 3778-9, 5170). The Pennsylvania State Police, 
until after the fourth day of the strike, gave every indi¬ 
cation of having been under instructions not to inter¬ 
fere with the conduct of the strikers or their sympathizers 
(e.g. R. 3326-7, 3408, 4484-5, 4821-2)*. As a result of the 
increasing disorder and the unlawful and coercive and e|en 
brutal tactics (culminating in the so-called Iron Street riot 
on the night of Monday, June 14,1937) which were resorted 
to in a desperate effort to close the Plant and thus make 
the strike a success, many employees remained away frpm 
their work, and operations in the Cambria Plant, therefore, 
fell off considerably (e.g. R. 7697). 


(i) The Citizens Committee Was Formed for the Sole Pur¬ 
pose of Assisting in the Restoration and Preservation of Laic 
and Order. j 

The Citizens Committee was a spontaneously organized 
group of Johnstown residents which came together for tlie 
purpose of assisting the duly constituted law enforcement 
agencies of the community in the prevention and suppres¬ 
sion of violence, disorder and intimidation during the stride 
(e.g. R. 1249, 1899, 4043-4, 4273, 4283-4, 4407-8, 4747-8). j 

The membership of the Committee comprised a sub¬ 
stantial number of the leading citizens of the community, 


•The statement of the Board (R. 10970) that "*** the record dojes 
not reveal impropriety in the actions of officials of the State of Pennsyl¬ 
vania, Cambria County, or Franklin Boro” is a misrepresentation of fadts 
which can hardly be regarded as anything other than intentional, because 
the Decision itself shows that the Board was fully aware of the evidence 
of such impropriety. 
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none of whom was, or is claimed by the Board to have been, 
employed by, or otherwise connected with, the Petitioners 
(R. 10955-6). They were familiar with the violent and coer¬ 
cive methods used in the prosecution of the strikes called 
by SWOC in other steel manufacturing centers (see, e.g., 
Respondents’ Ex. 199-G), and many of them had first-hand 
knowledge of the lawless and brutal and coercive tactics 
resorted to by the persons associated with the small striking 
minority of the employees at the Cambria Plant, in order 
to bring its operations to an end and thus to accomplish 
their purposes (R. 4048-51, 4270-2, 4476-9, 5164-70). 

There is no finding (and no evidence to support a 
finding) that the Citizens Committee was organized for 
the purpose of interfering with the rights of the employees 
of the Company Petitioner or of anyone else. On the con¬ 
trary there is substantial, credible and undisputed evidence 
in the record that the Citizens Committee was organized 
for a twofold purpose, namely: (1) to assist the duly con¬ 
stituted law enforcement agencies in maintaining law and 
order in Johnstown and in suppressing the violence and 
disorder which was taking place in connection with the 
strike; and (2) as a concomitant of the first purpose, 
to give every employee who desired to work the opportu¬ 
nity to do so unmolested. 

In order to demonstrate to the Court that the pertinent 
testimony in the record with regard to the purpose for 
which the Citizens Committee was organized is as stated 
above, we hereinafter set forth relevant testimony of sev¬ 
eral of the witnesses who testified at the hearing with refer¬ 
ence to such purpose. 

The Reverend Mr. Stanton, who conceived the idea of 
calling together representative citizens of the City of Johns¬ 
town for the purpose of forming an organization to assist 
the Mayor of the City in the preservation of law and order 
(e.g. R. 4022-6, 4027-9, 4031, 4033-6, 4041-7), testified on 
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direct examination at the hearing in this case with Regard 
to the meeting of the Citizens Committee which wa£ held 
at the Elks’ Club on Monday evening, June 14, 193|7, the 
organization meeting of the Citizens Committee, in p^rt, as 
follows: 

“After the Mayor came, which was perhaps 'about 
twenty minutes of eight, I opened the meeting and 
thanked the men for their presence there! and 
thanked the Elks Club, the members of the Elks jClub, 
for giving us permission to meet there that jnight 
and then I told these men what was my purpose in 
calling them together. 

“I noticed that there were perhaps fifty or jsixty 
men that were there and I told them that I hadjbeen 
down there on the picket lines on three different 
occasions and that I had talked with numerous ones 
of the steel workers there and that my heart jwent 
out to them. | 

“I sympathized with them because I felt j that 
these men were being denied their opportunity; and 
privilege of working. | 

“And, that they were having something fojrced 
down upon them which, from my conversations with 
them, they apparently did not want. i 

“And, I share with this group of people who had 
met there, the fact that I felt that here was a situa¬ 
tion which was quite unjust and wrong, and I jalso 
referred to this proclamation of the Mayor’s, which 
had appeared in the paper that morning, and told 
these people that I felt that our Mayor had tak^n a 
very fair and certainly a very courageous stand, i 

“And, I said that I felt that if we had a Mdyor 
here who could rise in time of crises, as Majyor 
Shields had done at the time of our flood, and now 
again at the time of this strike, and go so far a^ to 
pledge himself to the people of this city, that he >jvas 
going to stand by them and see that peace and order 
and justice prevailed so far as he was able to dq it, 
that certainly with a Mayor like that, we ought! to 
back him up with at least, with the public sentimbnt 
of us representing the citizens, and I also said t}iat 




208 


the thing that I feared in this strike would be that 
innocent people in the city would be the ones who 
would be caused to suffer, and I shared with these 
men the fact that I had heard of several cases, first 
hand, of several cases of threats and intimidation 
where women, wives and mothers, were being 
threatened, you see, if their husbands and sons went 
to work. 

“And, now, I said, those people are innocent par¬ 
ties in this case, but they are being threatened, and 
frightened and I said that is wrong, and I said, ‘I feel 
that we as citizens ought to recognize this situation 
that has developed here in our city and throw our 
public sentiment behind our Mayor in the attempt 
to preserve the rights of the innocent and to pre¬ 
serve law and order and justice.’ ” (R. 4043-4. See 
also R. 4059) 

Mr. Martin, who was Vice-President of the United 
States National Bank and who was elected chairman of the 
Citizens Committee, testified, in part, as follows: 

“Q. Now coming down to the meeting on Mon¬ 
day evening at which the Citizens Committee of 
Johnstown was organized, how was the meeting 
opened? Tell us what took place at the meeting. 
What was said? A. Mr. Stanton spoke first and told 
about things in general and about the violence up 
there. Expressed himself as feeling that it was very 
necessarv that the citizens of Johnstown should form 
an organization to back up the Mayor in his office to 
maintain law and order and also to protect men in 
their rights to work when they wanted to work. 

“Q. And did you understand from that statement 
and other similar statements at the meeting that that 
was the purpose of the Committee, the object for 
which the Committee was formed? A. Absolutely. 
*#****««•* 

“Q. Did Mr. Stanton, in his talk over the tele¬ 
phone with you on Monday prior to the meeting, 
make any statement to you as to the purposes for 
which the meeting was to be held? A. Yes, sir. 

“Q. And what did he say the purposes were? 
A. To form an organization that would support nec- 
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essary efforts to maintain law and order in Jdhns- 
town and vicinity and to foster the rights of those 
who wanted to work, to do so. 

’ i 

“Q. Without interference? A. Yes, sir.” j (R. 
1898-9) j 

* * * * * * * * | * 

I 

“Q. Did you, at any time during the period of the 
existence of the Citizens Committee of Johnstciwn, 
make any radio talks? A. I did. j 

“Q. Do you know whether, in those talks, you 
stated generally the purposes of the committee? 
A. I did. I 

l 

“Q. Do you remember substantially what ^ou 
stated the purposes and objects of the Committee 
were? A. To maintain law and order in Johnstown 
and to give every men the right to work who wanted 
to work, which we regarded as his constitutional 
right.” (R. 1908-9) ! 

The Reverend Mr. Nicely, who was also active in jthe 
affairs of the Citizens Committee, testified, in part, as fol¬ 
lows: s 

“Q. Well, now, will you tell me, starting from fhe 
time that you arrived at the meeting fi.e., the above- 
mentioned meeting of the Citizens Committee which 
was held at the Elks’ Club], what you saw take pldce 
and what you heard there. A. About eight o’clock 
the meeting was called together by the summonbr, 
the Reverend Mr. Stanton, and he told us that the 
meeting was called in consideration of things that 
were happening that were injurious to the well¬ 
being of the city, with particular reference to vio¬ 
lence. j 

“He said that he thought that it would be well 
for us to come together and consider ways and meaps 
whereby we might help the Mayor of the city fo 
maintain law and order, and also he referred to the 
fact that men were not allowed to go to work be¬ 
cause of threats and violence, thought we ought to 
do something about that.” (R. 4273) I 
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Mr. Carl Geis, one of the leading business men of Johns¬ 
town and active in civic affairs, upon examination by the 
Trial Examiner, testified, in part, as follows: 

“Q. (By Trial Examiner Bloom) Mr. Geis, there 
are several questions I would like to ask you. What, 
to your mind, were the purposes for which the Citi¬ 
zens’ Committee was organized? A. The fundamen¬ 
tal purpose was to keep the situation peaceful in 
Johnstown, to do everything in our power to keep it 
peaceful. 

“Q. Was there anything else? No, I may say that 

we felt that we were as much interested in the rights 

of the one party to strike as we were in the rights of 

the other, and that we had to take a strictly neutral 

course as long as the strike continued peacefully and 

orderlv. 

•/ 

“Q. Now, you used the word ‘peaceful.’ That is, in 
defining the purposes, as you understood them, of 
the committee; it was primarily to keep things peace¬ 
ful in Johnstown, is that substantially correct? A. 
Yes.” (R. 4469) 

On cross-examination, Mr. Frank Geis, another leading 
business man of Johnstown, testified, in part, as follows: 

“Q. Can you tell us why you approved of the 
work that the Citizens’ Committee of Johnstown 
was doing? A. I thank you for that question. I 
have a conception of the functions of this govern¬ 
ment, if you please, I have a belief that we can all 
get along with each other. I abhor violence, violence 
when it comes from company police, in the mining 
towns, or whether it comes from union members in 
Johnstown. I believe we can get on peaceably, and 
inasmuch as the Citizens’ Committee was created for 
one specific function, to maintain law and order, I cer¬ 
tainly approve of it. Yes, sir, thank you.” (R. 4530) 

Mr. Geis clarified his testimony on redirect examination 
as follows: 

“Q. (By Mr. Moore) In answer to a question, 
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the exact phraseology of which I don’t have, Mr. Geis, 
but it was something as to whether you approved 
the acts or purpose of the Citizens’ Committee, and 
in answer to that you said that in so far as thte Citi¬ 
zens’ Committee was formed, for one function, 
namely, the maintenance of law and order, Ij think 
you said you approved it. 

“Now, there is a connotation there to my j mind, 
that it was formed for some other purpose, and that 
you were saying that in so far as it was formed for 
this one purpose, you approved of it, but as to the 
other purposes, you didn’t approve of it. A. No, I 
didn’t mean that, sir. I meant that that was thej main 
purpose, as I understood it, sir and— 

“Q. And that— A. And that I approved oij that, 
sir. j 

“Trial Examiner Bloom: So that we will | have 
your ideas on it perfectly clear— 

“The Witness: Yes. j 

“Trial Examiner Bloom: Were there any , pur¬ 
poses for which it was formed, to your mind? j 

“The Witness: Yes, the maintenance of lav^ and 
order. | 

i 

“Trial Examiner Bloom: That is the purpose? 

“The Witness: “That is the purpose, yes.” j (R. 
4551-2) i 

I 

For other testimony with regard to the purpose^ for 
which the Citizens Committee was organized, which testi¬ 
mony is entirely consistent with that quoted above,j see 
R. 1247, 4574, 4609, 4747-8. | 

We submit that such testimony proves that the Citizens 
Committee was organized for the sole purpose of assisting 
in the restoration and preservation of law and ordei* in 
the community and not, as the Board appears to find,j for 
the purpose of “vilifying the union organization and [en¬ 
gendering public hostility and opposition to the strikers” 
(R. 10967). 





212 


Moreover, the only purported evidence in the record to 
which the Board could advert in the Decision in justification 
of its apparent finding that the “prime function [of the 
Citizens Committee] was that of vilifying the union or¬ 
ganization and engendering public hostility and opposition 
to the strikers” is the editorial article (to which we have re¬ 
ferred above at pp. 62-4) assumed to have been written by 
H. G. Andrews which appeared on the editorial page of the 
Johnstown Democrat of February 24, 1938, some eight 
months after the strike had taken place (R. 10967-8). It 
must be admitted that the Board did not, in fact with pro¬ 
priety it could not, in express words rely on the above- 
mentioned editorial as evidentiary support for its apparent 
finding, for the reason that, as we have heretofore pointed 
out, such editorial article was received in evidence, not as 
proof of the statements contained therein, but simply as 
proof of the fact that such statements had been made (R. 
5539). It is a revealing commentary on the tactics of the 
Board that it was compelled to resort, by the use of weasel 
words, to the most unbridled sort of hearsay to justify a 
finding which is the very keystone of its conclusion that the 
Company Petitioner by its contributions to the Citizens 
Committee interfered with, restrained and coerced the em¬ 
ployees of the Company Petitioner in the exercise of the 
rights guaranteed to them by Section 7 of the Act. 

We are confident that this Court will not permit such 
hearsay to be treated as evidence of anything except that 
such editorial article appeared in the particular issue of the 
Johnstown Democrat, and certainly this Court will not 
allow such evidence to outweigh the direct, positive and 
uncontradicted testimony of the witnesses to whom we have 
referred above — reputable citizens who unquestionably 
knew the facts. 

The Board prefaces its apparent finding that the prime 
function of the Citizens Committee was that of vilifying 
the union organization and engendering public hostility and 
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opposition to the strikers by stating that such a conclu¬ 
sion “is evident from the foregoing account of the activities 
of the Citizens’ Committee” (R. 10967). A critical exami¬ 
nation of such activities to which the Board devoted at¬ 
tention in the Decision will demonstrate beyond question 
that such conclusion is entirely unwarranted, an obvious 


and palpable non sequitur. Such activities, for the purpose 
of analysis, may be enumerated as follows: (1) the meeting 
at the Fort Stanwix Hotel in Johnstown on Sunday, June 
13, 1937 (R. 10956); (2) the meeting held at the Elks’ Cjlub 
in Johnstown on Monday evening, June 14, 1937 (R. 10057- 
8); (3) the advertisement which appeared in the Johnstown 
Democrat of June 16, 1937 (R. 10959); (4) the meeting of 
the Executive Committee of the Citizens Committee which 
was held on Wednesday morning, June 16, 1937 (R. 10059- 
60); (5) the advertisement which appeared in the Johjns- 
town Democrat on Thursday, June 17,1937 (R. 10962,10909- 
11000); (6) the meeting which was held in the auditorium 
of Central High School on Thursday evening, June 17, 1037 
(R. 10963); (7) the contributions received by the Citizens 
Committee from the Company Petitioner of $15,000, 
$10,000, $5,621.25 and $1,457 which were made, respectively, 
on June 17, June 18, July 9 and July 28, 1937 (R. 10963-^); 
and (8) the sponsoring of radio programs and the publica¬ 
tion of full page statements by the Citizens Committee aftjer 
June 19, 1937, and the employment of certain publicity apd 
public relations firms to prepare advertising copy and racjio 
speeches (R. 10966-7). j 

I 

We submit that all such activities of the Citizens Com¬ 
mittee detailed above which took place prior to June 19, 
1937, were entirely consistent with and were in further¬ 
ance of the sole and express purpose of that Committeje, 
namely, to assist in the restoration and preservation of laW 
and order in the community. i 

Every activity of or on behalf of the Citizens Commijt- 
tee, every statement made by it or on its behalf, and everiy 
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act done by those active in its affairs was motivated by 
the desire to assist in the suppression and prevention of the 
violence, disorder and intimidation which was taking place 
in connection with the strike. None of such activities was 
by specific declaration or obvious intendment directed to¬ 
ward vilifying the union organization or engendering pub¬ 
lic hostility and opposition to the strikers. True, the in¬ 
cidental result of such activities may have been a certain 
amount of hostility, but that was but a normal consequence 
of a perfectly legitimate and lawful, even a laudable, ob¬ 
jective, the restoration of law and order. 

There is undisputed evidence in the record that, even 
though conditions had improved at the various gates of the 
Cambria Plant during Thursday and Friday, June 17 and 
18, 1937, there was still some violence taking place in a 
number of parts of the City of Johnstown on such days 
(e.g. R. 7730). 

The efforts of the Citizens Committee after June 19, 
1937, as the Board itself admits (R. 10966), were devoted 
to the end of having Governor Earle of Pennsylvania re¬ 
open the Cambria Plant by revoking his proclamation of 
so-called martial law which had been issued on that date. 
The primary objective of the Citizens Committee, that of 
assisting in the preservation of law and order, was no 
longer vital, because the executive power had stepped in 
and abated the preexisting violence by resort to the militia. 
Now the objective of the Citizens Committee was trans¬ 
formed, but it was still lawful and laudable. Its new pur¬ 
pose, and all its subsequent activities were directed to the 
accomplishment of that purpose, was to marshal public 
opinion behind a movement to induce Governor Earle to 
rescind his utterly unlawful act in ordering the closing of 
the Cambria Plant of the Company Petitioner. 

It is apparent, therefore, indeed there is not a vestige of 
credible evidence in the record to the contrary, that the 
prime or any function of the Citizens Committee was not 
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that attributed to it by the Board in the Decision <j>r was 
any other than a perfectly proper and lawful function. 

In this connection, we submit that the apparent finding 
of the Board that the prime function of the Citizens! Com¬ 
mittee was that of vilifying the union organization and 
engendering public hostility and opposition to the strikers 
(R. 10967) fails so completely to measure up to the | mini¬ 
mum requirement set up by the courts in reviewing deci¬ 
sions of the Board, much less to the higher standard im¬ 
posed upon the Board itself to reach an impartial decision 
on all the evidence in the record, that the Court is not com¬ 
pelled to and should not give conclusive effect to such find¬ 
ing. The requirement of substantial evidence is not 'satis¬ 
fied by evidence which merely creates a suspicion or tyhich 
amounts to no more than a scintilla or which gives £qual 
support to inconsistent inferences. National Labor Relations 
Board v. Columbian Enameling & Stamping Company j, Inc. 
and other cases cited supra (p. 89). There is not e\jen a 
scintilla of evidence in the record to support the above- 
mentioned apparent finding of the Board. j 

That which has been stated above applies with equal 
force pari materia to the apparent finding of the Board' that 
the Citizens Committee “was seeking to defeat the efforts 
of the union organization and to destroy that organization 
by creating hostility toward it” (R. 10968). j 

The Board has drawn what seem at first glance 
to be two inferences based upon the activities of I the 
Citizens Committee, which we have described and discussed 
above (p. 213), which inferences are in substance! as 
follows: (1) that the prime function of the Citizens 
Committee was that of vilifying the union organization 
and engendering public hostility and opposition to the 
striking employees of the Company Petitioner (R. 10907); 
and (2) that the Citizens Committee was seeking to defeat 
the efforts of the union organization and to destroy tjiat 
organization by creating hostility toward it (R. 10968). 
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By a process of analysis and synthesis it is apparent that 
the only and real inference which the Board has drawn, 
denuded of all extraneous terminology, is that the purpose 
of the Citizens Committee was to defeat and destroy the 
union organization by creating hostility and opposition 
to it. 

As against the above-stated inference there is opposed 
the direct, positive and uncontradicted testimony of credible 
and unimpeached witnesses (part of which we have quoted 
above at pp. 206-11) that the true purpose of the Citizens 
Committee was to assist in the restoration and preserva¬ 
tion of law and order in Johnstown by suppressing the 
violence and disorder which was taking place in connec¬ 
tion with the strike. 

Here then, we have a situation wherein the Board, a fact¬ 
finding tribunal, has drawn a certain inference from a 
number of proven facts, but an inference which is dia¬ 
metrically opposed to uncontradicted and undisputed testi¬ 
mony of credible and unimpeached witnesses. We submit 
that in such situation the Court should not permit to stand, 
and is not required to give conclusive effect to, conclusory 
findings of the Board based upon such inference. As we 
have pointed out above (pp. 93-102), it is an established 
rule of law, applicable as well to an administrative tri¬ 
bunal as to a court, that a trier of fact may not infer a 
fact which is contrary to positive and uncontradicted testi¬ 
mony of unimpeached witnesses consistent with the other 
proven facts in the case and the reasonable inferences to 
be drawn therefrom. See, especially, Pennsylvania Railroad 
Co. v. Chamberlain, Administratrix, 288 U. S. 333 (1933); 
National Labor Relations Board v. Sands Mfg. Co., 306 U. S. 
332 (1939); Ballston-Stillvoater Knitting Co., Inc. v. National 
Labor Relations Board, 98 F. (2d) 758 (C.C.A. 2nd, 1938); 
National Labor Relations Board v. Union Pacific Stages, Inc., 
99 F. (2d) 153 (C.C.A. 9th, 1938); Cupples Co. Manufac¬ 
turers v. National Labor Relations Board, 106 F. (2d) 100 
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(C.C.A. 8th, 1939); National Labor Relations Board v. Em¬ 
pire Furniture Corporation , 107 F. (2d) 92 (C.C.A. 6th, 
1939). ! 

That this Court recognizes the rule stated above as Cor¬ 
rect is evident from its decision in the case of The P'tess 
Co., Inc. v. National Labor Relations Board , decided 
on December 9, 1940, wherein it was established, at least 
by implication, that an inferential conclusion that uniair 
labor practices have been committed by certain acts can¬ 
not stand in the face of affirmative and uncontradicjted 
evidence that such acts were not of such a nature asj to 
constitute unfair labor practices. 

We submit that the fact that the purpose of the Citizens 
Committee was to assist in the restoration and maintenance 
of law and order in Johnstown by suppression of the vio¬ 
lence which was taking place in connection with the strike 
is entirely consistent with all of the activities which the 
Board has discussed and set forth in the Decision aS a 
basis for its inference that the purpose of the Citizens 
Committee was to defeat and destroy the union organisa¬ 
tion by creating hostility and opposition to it. Since tjhe 
inferred fact is absolutely contrary and diametrically Op¬ 
posed to the fact established by affirmative and uncontita- 
dicted testimony of credible and unimpeached witnesses, 
the inferred fact must fall. 

(ii) There Is No Evidence that the Petitioners Were jin 
,4ny Way Responsible for Any of the Activities of the Citizens 
Committee or of the Mayor of Johnstown during the Strike. 

The Citizens Committee was an entirely autonomous ai|d 
independent body; indeed, as stated above, the Board itself 
was compelled to admit that the existence of violence arid 
the apprehension of violence were two of the factors leadirig 
to the formation of the Citizens Committee and to state that 
“We do not find that the respondents induced or partici¬ 
pated in the formation of the Citizens’ Committee” (ijt. 
10967). 
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As stated above, the Citizens Committee consisted of 
a substantial number of the leading citizens of the com¬ 
munity. According to undisputed evidence, none of them 
was in any way connected with either of the Petitioners. 
Its Chairman and Secretary, the members of its Execu¬ 
tive Committee, and other members of the Citizens Com¬ 
mittee testified at the hearing, as did Mr. Ellicott, Mr. Hough 
and Mr. Evans, who, respectively, were the General Man¬ 
ager, the Assistant General Manager and the Assistant to 
the General Manager of the Cambria Plant. All those 
witnesses testified, most positively and without contradic¬ 
tion, that no representative of either the Company Peti¬ 
tioner or the Corporation Petitioner had, directly or in¬ 
directly, suggested that any member or representative of 
the Citizens Committee do or refrain from doing anything 
in connection with the issuance of the public statements 
that were issued by the Citizens Committee, or in connec¬ 
tion with the insertion of advertisements in newspapers, 
or in connection with the making of speeches or statements 
over the radio, or in connection with the solicitation or ex¬ 
penditure of funds, or in connection with any of the other 
activities of the Citizens Committee or of its Executive 
Committee (R. 4102-22, 4294-312, 4432-49, 4512-27, 4574-84, 
4609-24, 4645-54, 4710-28, 4757-70, 5111-23, 5299-316, 7758- 
70, 7992-8001).* 


* We believe that the record, as it now stands, fully demonstrates 
that the Company Petitioner had no accessory connection with the Citizens 
Committee or any of its members and that the Company Petitioner was 
in no way responsible for any of the activities of the Citizens Committee 
or any of its members. If, however, the record does not make this clear 
it is only because counsel for the Petitioners were prevented from having 
it do so by rulings of the Trial Examiner preventing the eliciting of 
further testimony proving the utter absence of any accessory connection 
between the Citizens Committee or any of its members and the Petitioners 
or either of them. Accordingly, the Application to Adduce Additional 
Evidence should be granted as to the evidence referred to in paragraph 
10 (pp. 65-80) thereof. 
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There is no finding (and no evidence to support a 
finding) that either of the Petitioners exercised any '.control 
of any sort over the Citizens Committee or over any of its 
members, nor is there evidence of any other facts! which 
would make either of the Petitioners responsible for any 
of the activities of the Citizens Committee or of any of its 
members. The evidence is entirely to the contrary] 

In the Decision the Board refers to and quotes from a 
proclamation issued by the Mayor of Johnstown which was 
reproduced in the local newspapers (R. 10956), refers to 
and quotes a speech which he made over the radio (R. 
10960-2) and refers to speeches which he made at meetings 
of the Citizens Committee (R. 10957, 10963). The Board, 
however, at no time adduced any evidence whatsoever, (and 
there is none) that either of the Petitioners was iiji any 
way responsible for those activities of the Mayor, c}r for 
anything else which the Mayor did or refrained from doing 
during the strike at the Cambria Plant, and the Board 
does not purport to find the existence of any facts \yhich 
would make either of the Petitioners responsible for ! any¬ 
thing which the Mayor did, or failed to do, other thah the 
facts (1) that the Company Petitioner made the payment 
of $4,372 to the Mayor on July 23, 1937, and (2) that the 
contributions which it made to the Citizens Committee Vere 

i 

turned over to the Mayor. ! 

I 

(iii) IS one of the Activities of the Citizens Committed or 
of the Mayor of Johnstown Interfered with the Employees of 
the Company Petitioner in the Exercise of Any Right Guaran¬ 
teed under the Act; and Accordingly , even if such Activities 
Could Be Imputed to Either of the Petitioners , Neither of T^iem 
Would Be Guilty of Having Engaged in Any Unfair Labor 
Practice . 1 

| 

Briefly stated, the activities of the Citizens Committee 
and of its members, some of which the Board pointed qut, 
as we have shown above, consisted of (a) unsuccessful 
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attempts to persuade the leaders of SWOC to assume re¬ 
sponsibility for, and control of, their members’ violence, 
intimidation and coercion (e.g. R. 1252-9, 4279), (b) at¬ 
tempts to persuade state and local officials to provide the 
community with the police protection which it was their 
duty to provide (e.g. R. 4064-78, 4419-25), (c) providing 
money which was urgently needed by the Mayor of Johns¬ 
town to meet expenses which he had incurred during 
the emergency which confronted the community due to the 
breakdown of law and order, (d) the solicitation and col¬ 
lection of money and of expending such money in fur¬ 
therance of the purposes of the Citizens Committee and 
(e) giving publicity, by means of public meetings,* ad¬ 
vertisements and radio speeches and announcements, to the 
conditions which prevailed during the strike both at the 
time when the violence and disorder was at its height and 
at the time when the Governor of Pennsylvania forcibly 
shut the Cambria Plant through the use of State Police. In 
none of those activities did the Citizens Committee inter¬ 
fere with the employees of the Cambria Plant in the exer¬ 
cise of any of the rights guaranteed them by the Act. 

In the Decision the Board selected for attention (a) the 
activities of the Mayor mentioned above, (b) some of 


* The Board's statement (R. 10957-8) of the substance of the speeches 
made at the Elks* Club meeting on Monday evening. June 14, 1937, is 
grossly inaccurate, incomplete and misleading. Moreover, the conclusion of 
the Board (R. 10958) that "two themes" predominated "first, that 'out¬ 
siders’ were responsible for the strike; second, that it was unfair for the 
S.W.O.G to have called the strike in Johnstown because of the hardship to 
a community just recovering from a flood, and because of the fact that the 
strike had not been called at the other Bethlehem plants" is a con¬ 
clusion which does not follow from the Board’s own description of the 
substance of the speeches, and a conclusion which has no support whatso¬ 
ever in the evidence. For what actually transpired at the meeting, see 
Statement of Exceptions, paragraph 224, subparagraphs (268) to (274), 
inclusive, pp. 286-90 (R. 648-51), which in turn was based upon the 
testimony of the only witnesses who testified about the meeting. 
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the speeches which were made at meetings of the Citizens 
Committee by members of the Citizens Committee land 
others, and (c) some of the advertisements which were 
inserted in the Johnstown newspapers by the Citizens Ciom- 
mittee. The Board accuses the Citizens Committee of there¬ 
by “vilifying the union organization and engendering pub¬ 
lic hostility and opposition to the strikers”, of seeking to 
defeat the efforts of the union organization and to destroy 
that organization by creating hostility toward it. We jbe- 
lieve that we have sufficiently answered that accusation 
above (pp. 206-17). The Board also accuses the Mayol of 
endeavoring to create hostility to the strikers, to encourjage 
a back-to-work movement and to defeat SWOC (R. 10^67, 
10969). j 

When the activities toward which the statements of the 
Board with respect to the activities of the Mayor and of the 
Citizens Committee are directed are viewed in the light of 
the conditions which prevailed at the time in Johnstojvn 
and its adjacent boroughs, which the Board failed or re¬ 
fused to do, such statements will be seen to be wholly un¬ 
warranted, for it is perfectly clear from the record that, 
whatever may have been the views of the persons in¬ 
volved, their statements were directed primarily at the lajw- 
less methods pursued by SWOC rather than at SWOC itself. 
That is clear not only from the persistent maintenance, on 
the part of members of the Citizens Committee, of an atti¬ 
tude of complete impartiality (e.g. R. 4407, 4747-8), bjut 
also from the fact that the Citizens Committee addressed 
its earliest efforts to avoid violence, to the leadership bf 
SWOC itself (e.g. R. 4283-4). 

(iv) The Contributions Made by the Company Petitioner 
to the Citizens Committee Did Not Contravene the Act . 

The meeting of the Executive Committe of the Citizens 
Committee at which the Company Petitioner offered ijts 
contribution was held on June 16, 1937. We have herein- 
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above (pp. 203-5) summarized the situation at Johnstown 
at that time. Mr. Evans, the representative of the Com¬ 
pany Petitioner who made the offer to the Executive Com¬ 
mittee of the Citizens Committee of the contribution of the 
Company Petitioner, was aware of the gravity of the situa¬ 
tion. 

On Sunday, Monday and Tuesday, June 13, 14 and 15, 
1937, respectively, Mr. Evans had been informed by the 
superintendents of the various departments of the Cambria 
Plant that they and their foremen had been informed by 
telephone that many of the employees of the Company Pe¬ 
titioner were not coming to work, because they or their 
families, or both, had been threatened in the event that they 
should go to work (e.g. R. 7697-8). Mr. Evans also had 
received similar telephone calls from many of the em¬ 
ployees themselves, some of whom requested the Company 
Petitioner to protect the employees who wanted to work 
and severely criticized the Company Petitioner for failing to 
give to such employees the protection to which they felt 
that they were entitled. On each of such three days several 
groups of employees and certain individual employees vis¬ 
ited Mr. Evans at his office and in person made similar 
statements to him (e.g. R. 7690). 

On Tuesday, June 15, 1937, the superintendents, watch¬ 
men and others at the Cambria Plant reported to Mr. Evans 
that the number of employees who were coming into the 
Plant was materially reduced, that there was increased 
evidence that certain employees were afraid to go to work, 
because of the riot in Franklin Boro on the preceding 
Sunday (the Franklin Gate Riot) and because of the riot 
at the Iron Street Gate of the Cambria Plant on the preced¬ 
ing Monday evening (e.g. R. 7697). 

On that Tuesday several groups of individual employees 
went to the office of Mr. Evans and requested that the 
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Company Petitioner provide protection for them at | their 
homes, because of the threats which they had been receiving 
(R. 7697-8). It was reported to Mr. Evans that flying squads 
in automobiles were touring the City of Johnstowii and 
were accosting men who appeared to be on their way to 
work and were beating them, and that the amount <j>f in¬ 
timidation at the homes of employees was increasing (R. 
7698, 7701-7). Conditions reported on Wednesday morning 
(June 16, 1937) were similar to those reported on the; pre¬ 
ceding Tuesday (R. 7698, 7701). ; 

Two days prior to the offer of the Company Petitioner 
of a contribution to the Citizens Committee, the Committee 
had held its organization meeting which, as we have stiated 
above, was called by the Reverend Mr. Stanton, one oi the 
leading ministers of Johnstown and a man of the highest 
reputation whose honesty and good purpose cannot trea¬ 
sonably be challenged. At that meeting the Mayor of Johns¬ 
town had publicly announced that he was no longer able 
to deal with the situation at Johnstown (R. 10957). Ag we 
have shown above, the Citizens Committee was organized 
for the purpose of restoring and maintaining law and oijder 
in Johnstown and vicinity, where violence and disorder, 
intimidation and coercion, were rife and apprehensioii of 
serious trouble therefrom was in the mind of the great niass 
of the people. That meant, of course, that the Citizens 
Committee was organized for the purpose of supporting jthe 
Mayor and other public authorities in his and their efforts 
to preserve law and order, and, in a public advertisement, 
the Committee had stated its intention of assisting the reg¬ 
ularly elected peace authorities in maintaining law and 
order (R. 10959). j 

Under the circumstances and conditions then existing, 
the officials at the Cambria Plant could do one of tWo 
things: yield to the unlawful coercion which had bepn 
brought to bear upon the Company Petitioner and its eiin- 
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ployees and close down the Plant, or assist those of the 
community who had undertaken to help the public author¬ 
ities in their efforts to restore law and order. The Com¬ 
pany Petitioner selected the latter of those two alternatives 
and the propriety of its action in that regard cannot prop¬ 
erly be challenged; it was entirely lawful. 

When Mr. Evans offered to make a contribution to the 
Citizens Committee he stated that he was doing so in view 
of what he understood to be the purpose of the Committee 
—i.e. the preservation of law and order, and the evidence is 
uncontradicted that he expressly conditioned the offer 
upon the money being used solely for the purpose of assist¬ 
ing in the maintenance of law and order (e.g. R. 1901-2, 
1917, 4416, 5221-2, 7712-3). There is no evidence what¬ 
soever that the money which the Company Petitioner con¬ 
tributed to the Citizens Committee was in fact contributed 
for any other purpose, and there is no evidence that it was 
used for any other purpose. 

The Board has emphasized in the Decision (R. 10968) 
that the offer of the Company Petitioner to contribute $25,- 
000 to the Citizens Committee was made prior to the time 
when that Committee made its first appeal for funds and 
at a time, as the Board concludes (although there is not 
a semblance of evidence in the record to support such a 
conclusion), when the Executive Committee of the Citizens 
Committee was still considering what its function should 
be, and the Board seems to imply that the conduct of the 
Company Petitioner in that respect was somehow repre¬ 
hensible. The pertinent evidence in the record rebuts en¬ 
tirely the unwarranted inference made by the Board. 

It is established by uncontradicted evidence that Mr. 
Evans was present at the meeting of the Citizens Commit¬ 
tee which was held at the Elks’ Club on Monday evening, 
June 14, 1937, and was acquainted with the purpose for 
which the Citizens Committee was organized, namely, to 
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assist the duly constituted law enforcement agencies of the 
City of Johnstown and other public authorities in thb res¬ 
toration and maintenance of law and order in the (com¬ 
munity. He had also seen the advertisement of the Citizens 
Committee which appeared in the Johnstown Democrat on 
Wednesday, June 16, 1937. The Company Petitioner; had, 
because of its large property interests in Johnstown: and 
surrounding boroughs, always attempted to do its part in 
civic matters and in the past had made generous contribu¬ 
tions to such civic activities as the Community Chest, Fjood 
Relief Fund and the like (e.g. R. 5221-2). Hence, there jwas 
nothing unusual or sinister in the offer of the Company' Pe¬ 
titioner to contribute to an organization of citizens, the 
objectives of which were necessarily in part the protection 
of the property of the Company Petitioner and the safety 
and well-being of its employees, even though such organiza¬ 
tion had not as yet made a public appeal for funds. Mr. 
Evans knew from experience with other cases of commu¬ 
nity endeavor that in the natural course of events funds 
without doubt would be needed in order that the objectives 
of the organization might be achieved. What was mlore 
natural than that the largest stakeholder in the community 
affected should be the first to make an unsolicited contribu¬ 
tion to a worthy cause? j 

I 

In the Decision the Board states that the Company Pe¬ 
titioner was “implementing and strengthening an agericy 
[i.e., the Citizens Committee] which was seeking to defeat 
the efforts of the union organization and to destroy that 
organization by creating hostility toward it” (R. 1096$). 
That statement is not warranted by anything in the record. 
There is no evidence whatsoever that the Citizens Commit¬ 
tee was seeking to “destroy” SWOC by the creation jof 
hostility or otherwise and no evidence that the Committee 
was seeking to defeat any lawful efforts of the union or¬ 
ganization or any other organization. The most that cin 
be said is that, if the Committee sought to defeat any efforts 
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of any organization, they were unlawful efforts, through 
acts of violence, to close the Plant of the Company Peti¬ 
tioner and thus disturb the industrial life of Johnstown. 
Against such efforts, as we shall hereinafter show (pp. 
230-4), the activities of the Citizens Committee might 
lawfully be directed, whether or not they in fact were so 
directed. 

The Board also refers to the failure of the Chairman 
and Treasurer of the Citizens Committee and of the Mayor 
to account for the moneys that were contributed by the 
Company Petitioner to the Citizens Committee and turned 
over by the Chairman of the Committee to the other two 
(R. 10968). The contributions of the Company Petitioner to 
the Citizens Committee were outright gifts, and whatever 
relevance those failures to account might have in a suit by 
the Citizens Committee against the individuals named, they 
are completely irrelevant in this case, for the reason that 
there is no evidence in the record, and no finding, that 
either of the Petitioners was in any way responsible for 
either of such failures to account. The evidence is uncon¬ 
tradicted that the manner in which the contributions would 
or should be entered on the books of the Citizens Committee 
was not suggested, ordered or directed by the Company 
Petitioner, and that the Company Petitioner was not 
even aware that such contributions were not entered on 
such books until that fact was brought out during the hear¬ 
ing in this proceeding (R. 7768-70, 7904, 8001, 8094-5). 

Even if it should be admitted (which it is not) that 
such failures to account warrant an inference that the 
moneys were improperly used, they unquestionably do not 
warrant the further inference that the improper use con¬ 
stituted an unfair labor practice. 

The Board also adverts to the fact that the contribu¬ 
tions by the Company Petitioner were not discussed with 
any of the other members of the Executive Committee of 
the Citizens Committee. It is difficult to see what signifi- 
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cance may be attached to that fact. When Mr. Evans made 
his original offer to the Citizens Committee, he madi it in 
the presence of the entire Executive Committee of the Cit¬ 
izens Committee as at the time constituted (R. 1900, ;4413- 
4). There is not the slightest suggestion in the recorql that 
Mr. Evans intended that there should be any secret what¬ 
soever about it or that Mr. Evans required in any respect 
that his offer or that any contribution made pursuant there¬ 
to should be kept secret. j 

l 

j 

The Board also purported to find that Mr. Evans “knew 
that the money was for the Mayor” and that the Mayor 
“was aware of the source of the money” (R. 10969). Tjhere 
is no evidence in the record to support that finding. Osten¬ 
sibly, the Board’s evidentiary finding of such knowledge on 
the part of Mr. Evans is based upon an inference from'“the 
surreptitious* character of the transactions”, “the fact!that 
no accounting was ever made”, and “the fact that no: one 
was told of the payment of the monies” (R. 10968). that 
inference is absolutely without support and may not ! val¬ 
idly be drawn, either as a matter of strict reasoning or 
when tested by the legal principles applicable to the draw¬ 
ing of inferences by a trier of facts. ! 


The inference which the Board has drawn, that is, that 
Mr. Evans knew that the money was for the Mayor is an 
absolute non sequitur and should be given no effect what¬ 
soever by the Court. The inference is squarely contra¬ 
dicted by the only testimony in the record with reganjl to 
such purported knowledge on the part of Mr. Ev&ns, 

j 

" I 

* There was nothing surreptitious about the transactions in so far ai the 

Company Petitioner was concerned. Mr. Evans made a straightforward 
offer to contribute at a meeting of the entire membership of the Executive 
Committee of the Citizens Committee (e.g. R. 1900), and he paid to the 
Chairman of the Citizens Committee and/or the Treasurer thereof, or 
their representatives, all the money contributed by the Company Petitioner 
(e.g. R. 1885-7, 5057-8). 
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namely, that of Messrs. Evans and Martin (R. 10968). In 
such a situation, the applicable rule of law is that an in¬ 
ference of fact may not be drawn by the trier of fact where 
positive and uncontradicted testimony of unimpeached 
witnesses consistent with the proven facts indicates that 
the fact sought to be inferred does not exist (See cases and 
discussion, supra , pp. 99-101). The fact of lack of such 
knowledge on the part of Mr. Evans is quite consistent with 
the facts proved in this case and, indeed, with the other 
findings of fact of the Board. 

And even if it be assumed that, in fact, Mr. Evans did 
know that all or a part of the money which the Company 
Petitioner contributed to the Citizens Committee would be 
or had been paid over by the latter either to the Mayor 
or to other officials of Johnstown, what of it? There is no 
evidence that such moneys were not used for the purpose 
for which they were contributed, namely, for the purpose 
of maintaining law and order, and the Board did not make 
any finding that they were not in fact used for such pur¬ 
pose. And such action by the Company Petitioner, as we 
hereinafter point out, would be a perfectly proper exer¬ 
cise of its right to take measures to protect itself from 
threatened violence. 

The Board stated in the Decision (R. 10969) that the 
Company Petitioner was, by the contributions, engaging 
in a course of conduct which “necessarily affected that im¬ 
partiality [i.e., the impartiality of the city administration].” 
There is, however, no evidence that the contribution of the 
Company Petitioner affected the impartiality of anyone con¬ 
nected with, the City government or that it induced anyone 
to do anything in violation of the rights of the employees 
of the Company Petitioner under the Act. Indeed, as we 
have already pointed out, it did not appear even that the 
Mayor knew the source of the money received by him from 
the Citizens Committee, at least until some time after the 
strike had terminated. 
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(b) The Payment of $4,372 Made to the Mayor of Johns¬ 
town on July 23, 1937, Did Not Violate the Act, 

In the Decision the Board quotes at length from the jtes- 
timony of C. R. Ellicott, General Manager of the Cambria 
Plant, regarding a payment of $4,372 which he made toithe 
Mayor on July 23, 1937 (R. 10965-6). 

It is apparent from Mr. Ellicott’s testimony that he 
assumed that the money that he gave to the Mayor was 
required by the latter to pay extraordinary expenses wljiich 
had been incurred in connection with the strike, and the 
Board did not produce any evidence at all that the money 
was used for any other purpose. On the other hand the 
record shows that the Mayor had deputized a large num¬ 
ber of special policemen, that he had rented a number 
of taxi-cabs and other automobiles, that equipment iiad 
been secured for the special policemen (e.g. R. 1398-426, 
1427-40, 2227-8, 2231) and that at least some of such Ex¬ 
traordinary expenses were not paid by the City. In any 
event there is absolutely no evidence in the record, and 
no facts in the findings of the Board, of any sort to support 
the Board’s conclusion that the payment interfered with the 
employees of the Company Petitioner in the exercise j of 
their rights under Section 7 of the Act, or that it Was 
intended to do so. The time when the payment was made 
precludes the possibility that the payment was made for 
the purpose of defeating SWOC in the prosecution of the 
strike, or even, as the Board suggests (R. 10969), that! it 
affected the impartiality of the Mayor during the course 
of the strike, for the incident did not take place until] a 
considerable period of time had elapsed after the strike v(as 
over (R. 10965). 

(c) The Board Erred as a Matter of Law in Finding ttyat 
the Petitioners, by Contributing Money to the Citizens Com¬ 
mittee, and by Furnishing to the Mayor of Johnstown a Slim 
of Money with which to Pay Bills for Expenses Incurred duritig 
the Strike, Engaged in Unfair Labor Practices. 

The Board concludes that portion of the Decision entitled 
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“Activities in connection with the strike of June, 1937” by 
finding that the Company Petitioner, in making the con¬ 
tributions to the Citizens Committee and in making a pay¬ 
ment of money directly to the Mayor of Johnstown, has in¬ 
terfered with, restrained and coerced its employees in the 
exercise of the rights guaranteed by Section 7 of the Act. 
It has likewise found that since the Corporation Petitioner 
“must be held responsible for the action of the Company 
[i.e. the Company Petitioner] in connection with labor rela¬ 
tions”, it has interfered with, restrained and coerced its 
employees in the exercise of the rights guaranteed by Sec¬ 
tion 7 of the Act (R. 10970). 

We have shown above that there is no evidence 
whatsoever in the record that the Company Petitioner 
interfered with its employees in the exercise of their 
rights under the Act by contributing to the Citizens 
Committee or by paying money directly to the Mayor of 
Johnstown and that there is no evidence in the record that 
the moneys which were so contributed or paid by the Com¬ 
pany Petitioner were used for any other than a perfectly 
lawful purpose, the maintenance and the assisting in the 
maintenance of law and order. 

The above-mentioned conclusory finding of the Board, 
therefore, squarely raises the question whether an em¬ 
ployer, in making a contribution of money to an organiza¬ 
tion of citizens whose avowed purpose is to assist in the 
prevention and suppression of violence, intimidation and 
disorder in connection with a strike of the employees of 
such employer, or in paying money directly to the duly 
constituted law enforcement agencies of the community in 
which such strike takes place, is guilty of an unfair labor 
practice within the meaning of Section 8(1) of the Act. 

We submit that the answer to the above-stated question 
as a matter of law is and can only be in the negative, and 
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that the Board was in error in making its above-mentjioned 
conclusory finding. j 

In National Labor Relations Board v. Fansteel Metal¬ 
lurgical Corporation , 306 U. S. 240 (1939), the Supjreme 
Court affirmed a decree of the Circuit Court of Appeals for 
the Seventh Circuit in so far as it set aside an order 6f the 
Board directing the respondent corporation in thatj case 
to reinstate certain of its employees who had beenj dis¬ 
charged because of their participation in a sit-down strike. 
The Supreme Court in that case held that the Act i& not 
to be construed as compelling employers to retain persons 
in their employ regardless of their unlawful conduct; jthat, 
in recognizing the right to strike, the Act contemplates a 
lawful strike; and that where a strike, even though Actu¬ 
ated by unfair labor practices of the employer, is initiated 
and conducted in lawlessness the employees lose the (pro¬ 
tection of the Act. | 

i 

Thus, the Court, speaking by Chief Justice Hughes' re- 
marked (306 U. S. at 253, 255-256): 

“But reprehensible as was that conduct of th^ re¬ 
spondent, there is no ground for saying that it rpade 
respondent an outlaw or deprived it of its legal rights 
to the possession and protection of its property. The 
employees had the right to strike but they had no 
license to commit acts of violence or to seize their 
employer’s plant. We may put on one side the con¬ 
tested questions as to the circumstances and extent 
of injury to the plant and its contents in the effbrts 
of the men to resist eviction. The seizure and hold¬ 
ing of the buildings was itself a wrong apart fjom 
any acts of sabotage. But in its legal aspect the 
ousting of the owner from lawful possession is inot 
essentially different from an assault upon the officers 
of an employing company, or the seizure and con¬ 
version of its goods, or the despoiling of its property 
or other unlawful acts in order to force compliance 
with demands . To justify such conduct because of 
the existence of a labor dispute or of an unfair labor 
practice would be to put a premium on resort to fotce 
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instead of legal remedies and to subvert the prin¬ 
ciples of law and order which lie at the foundations 
of society. [Italics supplied.] 

********* 

“We think that the true purpose of Congress is 
reasonably clear. Congress was intent upon the pro¬ 
tection of the right of employees to self-organization 
and to the selection of representatives of their own 
choosing for collective bargaining without restraint 
or coercion. National Labor Relations Board v. Jones 
& Laughlin Steel Corp., supra, p. 33. To assure that 
protection, the employer is not permitted to discharge 
his employees because of union activity or agitation 
for collective bargaining. Associated Press v. Na¬ 
tional Labor Relations Board, supra . The conduct 
thus protected is lawful conduct . Congress also 
recognized the right to strike,—that the employees 
could lawfully cease work at their own volition be¬ 
cause of the failure of the employer to meet their 
demands. Section 13 provides that nothing in the 
Act ‘shall be construed so as to interfere with or im¬ 
pede or diminish in any way the right to strike.’ 
But this recognition of ‘the right to strike’ plainly 
contemplates a lawful strike,—the exercise of the 
unquestioned right to quit work” [Italics sup¬ 
plied.] 

The sum and substance of the holding in the Fansteel 
case, as exemplified in the above-quoted excerpt from the 
opinion of the Court, is that the Act does not secure to em¬ 
ployees or to anyone else the right to indulge in unlawful 
acts, in order to compel compliance with demands, even if 
such acts are committed for the purpose of assisting a labor 
organization, or are done in concert for the purpose of col¬ 
lective bargaining or other mutual aid or protection. 

The opinion in National Labor Relations Board v. Ford 
Motor Co., 114 F. (2d) 905 (C.C.A. 6th, 1940), is also illum¬ 
inating as an exposition of the extent to which an employer 
may validly go in anticipating and combating unlawful 
action and violent conduct on the part of its striking em¬ 
ployees and their supporters. In that case the Court as- 


sumed that certain precautions taken by the Ford Company 
to prevent the seizure of its River Rouge plant were proper, 
including an increase in the personnel of its service imen 
stationed at each of the gates to the plant in order to fee in 
readiness to repel an invasion of the plant. The Court indi¬ 
cated that the respondent in that case would have been 
justified in using force to repel an invasion of its plant by 
its employees and their sympathizers for the purpose of 
staging a sit-down strike. But it held that the force jised 
by such respondent was more than adequate to repel £uch 
an invasion and hence exceeded the justification. In ojther 
words, such respondent went beyond the force necessary 
for the safeguarding of its property. Implicit in the deci¬ 
sion, however, is a recognition of the fact that an employer 
may resort to such action or conduct as is necessary in 
order to combat or prevent violence, but no further. 

We submit that in the instant case the Company peti¬ 
tioner stayed within the bounds of permissible conduct 
recognized in the doctrine of the Ford case. Even if! the 
Company Petitioner, by reason of its contribution to jthe 
Citizens Committee, should be identified with that Comijnit- 
tee so that the actions of that Committee may be imputed 
to the Company Petitioner, which we do not admit, it wjent 
no further than to resort to speeches and advertisements 
to repress violence. And even such speeches and adver¬ 
tisements were in furtherance of a perfectly proper objec¬ 
tive, the assisting in the restoration and maintenance of 
law and order. 

Under the doctrine of the Ford case, as well as under 
the doctrine of the Fansteel case, the Company Petitioner 
would have been justified in resorting to some force! in 
order to prevent an invasion of its property, and it cojild 
not, because of the exertion of such force, justifiably h^ve 
been held to have engaged in an unfair labor practice. H0w 
much more proper then was its action in making a contri¬ 
bution to a committee of citizens duly organized, tjhe 
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avowed purpose of which was to assist in the restoration 
and maintenance of law and order in the community, and 
in providing the Mayor of the municipality with funds with 
which to pay bills for expenses which had been incurred 
in accomplishing his sworn duty, the preservation of law 
and order. Especially was this action proper in view of 
the fact, as stated above, that there is not a particle 
of evidence in the record that the moneys contributed by 
the Company Petitioner to the Citizens Committee and the 
money paid directly to the Mayor of Johnstown were not 
used for the purpose of maintaining law and order. 

We submit, therefore, that since the Act does not protect 
employees in carrying on violent and unlawful conduct, 
even when such conduct is indulged in in furtherance of an 
otherwise lawful strike, it is perfectly clear that an em¬ 
ployer by contributing financially to an organization or 
duly constituted authority, the activities of which are 
directed toward the suppression of violence and disorder, 
does not thereby invade any legal rights of its employees 
guaranteed by the Act or engage in any unfair labor prac¬ 
tices prohibited by the Act. 

Accordingly, in so far as the Order is based upon the 
findings of the Board that the Petitioners interfered with, 
restrained and coerced their employees in the exercise of 
the rights guaranteed by Section 7 of the Act by making 
any contributions to the Citizens Committee or by making 
a payment of money directly to the Mayor of Johnstown, it 
is erroneous and should be set aside. 

9. Neither the Employment of Pinkerton’s nor Anything 
Resulting from or Done in connection with such Employment 
Constituted Interference with, or Restraint or Coercion of, Any 
Employees l>y the Petitioners in the Exercise of Rights Guar¬ 
anteed by Section 7 of the Act. 

In the Decision the Board found, on the basis of an in¬ 
ference to which we shall hereinafter refer, that the Com- 
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pany Petitioner “employed Pinkerton’s National Detective 
Agency, Inc. for the purpose, inter alia, of obtaining infor¬ 
mation relating to union activity and organization’! and 
concluded that by such employment for such purposje the 
Petitioners interfered with the employees “in their right to 
self-organization, to form, join or assist labor organiza¬ 
tions, to bargain collectively through representatives of 
their own choosing, and to engage in concerted activities, 
for the purpose of collective bargaining or other mijitual 
aid or protection.” (R. 10972-3). j 

Aside from the absence from the record of any substan¬ 
tial evidence whatsoever to support the inference npon 
which the finding of the Board referred to above is biased 
(which lack of support we shall hereinafter show), the 
Board, even if its findings with respect to the facts were 
proper and warranted, has erred in its application ofj the 
law thereto. 

The Act does not provide that it is an unfair labor prac¬ 
tice per se for an employer to obtain information concern¬ 
ing union activities. The Board, however, takes the posi¬ 
tion (R. 10973) that the mere fact that such information is 
obtained is sufficient, standing alone, to warrant a finding 
that an unfair labor practice has been committed. Wej on 
the other hand, contend that, unless the obtaining of siich 
information actually interferes with, restrains or coeijces 
employees in the exercise of the rights guaranteed in Sec¬ 
tion 7 of the Act, or results in one of the other classes! of 
action defined as unfair labor practices in the subdivisions 
of Section 8 of the Act, it cannot constitute an unfair labor 
practice.* j 

There are only two possible situations in which the re¬ 
ceipt of information by an employer concerning any ph^se 
of union activities could conceivably result in an unfair 

* The issue of law raised by those conflicting theories was recogni 
by this Court in its recent decision in The Press Co.. Inc. v. National Labor 
Relations Board, decided December 9, 1940. 
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labor practice as defined in the Act. The first is the case 
in which the employees have knowledge that they are under 
surveillance and, by that knowledge, are intimidated or 
otherwise interfered with in the exercise of some one or 
more of the rights guaranteed by Section 7 of the Act. 
The second and only other possible case in which the re¬ 
ceipt of such information may lead to an unfair labor prac¬ 
tice is that in which the employer uses the information 
obtained to commit or assist in the commission of one or 
more of the several unfair labor practices defined in Sec¬ 
tion 8 of the Act. 

Where, as in this case, the Board is unable to point to 
evidence that either of the foregoing situations accompanied 
or followed the alleged receipt of information concerning 
union activities, that is to say, where there is no evidence 
that the alleged surveillance or anything done in connection 
therewith interfered with, restrained or coerced the em¬ 
ployees, an order of the Board, in so far as it is based upon 
the Board’s conclusion that surveillance per se constitutes 
a violation of the Act and may be enjoined as such, is in¬ 
valid. National Labor Relations Board v. National Motor 
Bearing Co., 105 F. (2d) 652, 656-7 (C. C. A. 9th, 1939). 
That is true, because it is clear that in such a case the em¬ 
ployer’s conduct, as the Court said in National Labor Rela¬ 
tions Board v. Swank Products, Inc., 108 F. (2d) 872 (C. C. 
A. 3rd, 1939) (at p. 874), “has none of the positive and 
aggressive quality contemplated by such words as ‘inter¬ 
fere’, ‘restrain’, ‘coerce’ ”. 

In the National Motor Bearing Co. case, supra, it appears 
that the Board found a violation of the Act in the fact that 
the secretary-treasurer and the plant manager of the em¬ 
ployer had loitered in an automobile in front of the head¬ 
quarters of the complaining union during its first organiza¬ 
tion meeting, apparently for the purpose of taking down the 
names of the employees who attended such meeting. On 
the basis of that finding, the Board directed the employer to 
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cease and desist maintaining surveillance of the meetings 
and activities of the complaining union or any other labor 
organization of its employees. In refusing to enforce ?uch 
provision of the order, the Court, after setting forth the 
facts with respect to the incident described above, said (105 
F. (2d) at p. 657): 

| 

“Nothing further appears in the findings to form a 
basis for provision 1 (b) of the order. The Board! did 
not find that the recited activity was a violation of 
any of the provisions of section 8 of the Act. Though 
surveillance may constitute an unfair labor practice 
National Labor Relations Board v. Pennsylvania 
Greyhound Lines, Inc., 303 U. S. 261, 270, 58 S. [Ct. 
571, 82 L. Ed. 831, 115 A. L. R. 307; National Lapor 
Relations Board v. Freuhauf Trailer Co., 301 Ui S. 
49, 57 S. Ct. 642, 630, 81 L. Ed. 918, 108 A. L. R. 13,52; 
Consolidated Edison Co. v. Labor Board, 305 U. S. 
197, 230, 59 S. Ct. 206, 83 L. Ed. 126) it is not silich 
unless it interferes with, restrains or coerces respond¬ 
ent’s employees in the exercise of the rights guar¬ 
anteed in section 7, or dominates or interferes with 
a labor organization as prohibited by section 8(S). 
There being no finding to the effect that the activity 
of D. O. Johnston did any of these things and the 
Board’s findings not requiring such an inference, y/e 
cannot enforce provision 1 (b) of the order on the 
record before us.” 

It is to be noted that in each of the three cases cited jin 
the foregoing excerpt from the opinion of the Ninth Circuit 
Court of Appeals there existed, in addition to the fact iof 
surveillance, the additional element of actual or threatened 
discrimination. The question of whether the receipt of in¬ 
formation concerning union activity, unaccompanied by 
actual or threatened discrimination or any other of the un¬ 
fair labor practices defined in Section 8 of the Act, con¬ 
stitutes an unfair labor practice has not yet been squarely 
presented to the Supreme Court of the United States and 
we know of no decision of a Circuit Court of Appeals which 

expounds a theory contrary to that expounded by the Cir- 

* «* 


i 
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cuit Court of Appeals for the Ninth Circuit in the National 
Motor Bearing Co. case.* 

There is no suggestion anywhere in the Decision that any 
of the employees of the Company Petitioner had any knowl¬ 
edge of the employment of Pinkerton’s. Indeed, the very 
secrecy with which the employment was surrounded is ad¬ 
verted to by the Board (e.g., R. 10970), apparently as a 
circumstance from which an adverse inference with respect 
to the nature of such employment might be drawn.** 
It is impossible to see, therefore, how the fact of that em¬ 
ployment could have interfered with the employees in any 
way. 


* It might appear on the surface of the opinion of the Seventh Circuit 
Court of Appeals in Link-Belt Co. v. National Labor Relations Board , 110 
F. (2d) 506, 511 (1940) that the Court regarded the mere receipt of in¬ 
formation, without more, as constituting a violation of the Act, but ref¬ 
erence to the Board’s decision in that case discloses that the Board found, in 
conjunction with the receipt of information, "ample evidence of anti-union 
activity” and the Board’s ultimate finding was that the alleged labor spy 
had been used "for the purposes, among others, of espionage to ascertain 
and interfere with attempts at self-organization" (12 N.L.R.B. 854, 869 
(1939)). (Italics supplied.) The Board did not make, and could not have 
made, such an ultimate finding in Case No. C-170. 

* * But of what significance is the secrecy surrounding the relationship 
between the Company Petitioner and Pinkertons? Whether Pinkerton’s 
was employed by the Company Petitioner to safeguard its properties and 
the lives of its employees, which the evidence shows to have been the fact, 
or whether Pinkerton’s was employed by the Company Petitioner for the 
purpose of interfering with the rights guaranteed to its employees by Sec¬ 
tion 7 of the Act, as found by the Board, it must be evident to any reason¬ 
able person that for the employment of detectives to accomplish its pur¬ 
pose, w'hcther that purpose be legal, as shown by the evidence to have 
been the fact in this case, or illegal, as the Board unwarrantedly infers, the 
nature of such an employment demands secrecy. Obviously, the more wide¬ 
spread the knowledge of such an employment, the less effective it can be. 
It is submitted, therefore, that secrecy in the employment of a detective 
agency is essential to its effectiveness, and, accordingly, is an absolutely 
colorless and equivocal circumstance, which is as readily susceptible of an 
inference that the employment is for a legitimate purpose as it is of an 
inference that such employment is for an illegitimate purpose. 
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Furthermore, there is not (and could not fairly bje) the 
slightest suggestion in the Decision that either of the Peti¬ 
tioners used any information obtained from Pinkerton’s to 
discriminate among the employees of the Company 1 ; Peti¬ 
tioner or in any other way to commit unfair labor practices 
within the meaning of the Act. Hence, the findings £>f the 
Board furnish no basis for the Board’s conclusion that the 
employment of Pinkerton’s constituted a violation 6i the 
Act. | 

As we have stated above, the Board, having foun<jl that 
the Company Petitioner had employed Pinkerton’s,! con¬ 
cludes, on the basis of an inference that certain terms of 
the contract of employment were intended to incite in¬ 
vestigation of union activities, that Pinkerton’s wasj em¬ 
ployed for the purpose, inter alia, of obtaining information 
concerning such activities. A brief recital of the evidence 
with respect to the circumstances surrounding the employ¬ 
ment of Pinkerton’s, will, we believe, clearly show j that 
here again the Board has attempted to bridge by inference 
an evidentiary gap in its case and that the inference Which 
it draws for that purpose is not only unwarranted by the 
evidence, but is contrary to substantial and uncontradicted 
evidence. j 

i 

I 

The evidence shows that on June 27, 1936, the Company 
Petitioner, acting through Mr. Francis Dykes and Mr. Gi. W. 
Vary, entered into an agreement with Mr. S. L. Stiles, 
Division Manager at Philadelphia, Pennsylvania, of Pinker¬ 
ton’s, to employ the services of the latter (R. 2593-5). Sjuch 
agreement provided in substance that Pinkerton’s wap to 
use its representatives solely for the purpose of aiding in 
the protection of the plants and properties of the Company 
Petitioner against possible damage and in the protection 
of the employees of the Company Petitioner against possible 
violence occurring as a result of “communistic or racketeer¬ 
ing or unlawful acts by any agency.” (R. 2595-8, 916415). 
The purpose of the Company Petitioner in employing Pin- 
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kerton’s was to ferret out sabotage plots and other plans 
to damage or destroy property of the Company Petitioner, 
in order that, being forewarned, it might take such action 
as should be necessary for the protection of its property 
from damage and its employees from bodily injury.* It is 
thus apparent that the terms of the contract of employment 
entered into between the Company Petitioner and Pinker¬ 
ton’s are squarely contrary to the Board’s inference con¬ 
cerning the purpose of such employment. 

The Act does not confer upon employees or anyone 
else the right to damage plants or property or to inflict 
violence upon employees through the commission of un¬ 
lawful acts (National Labor Relations Board v. Fansteel 
Metallurgical Corp., 306 U. S. 240 (1939)), and it 

follows that the employment of a detective agency for the 
purpose of protecting life and property is not an employ¬ 
ment for the purpose of interfering with the rights guar¬ 
anteed to employees by Section 7 of the Act. There is 
nothing in the evidence which warrants a finding or an 
inference that there was anything other than a bona fide 
employment of Pinkerton's for such purpose. 

The employment agreement between the Company Pe- 
tioner and Pinkerton’s further provided that the repre¬ 
sentatives of Pinkerton’s should not enter any of the plants 
of the Company Petitioner (R. 2683, 9164-5). Messrs. 
Dykes and Vary told Mr. Stiles, both at the commencement, 
and repeatedly throughout the course, of the employment 
of the Agency, that the Company Petitioner did not desire 
to have any investigation made, or to receive any reports, 
as to whether any of its employees were members of any 

* That the fear of the Company Petitioner of such plots and plans was 
warranted is adequately proved by acid throwing and other incidents 
occurring during the period of the employment of Pinkerton’s and by 
later developments, such as the dynamiting of the Quemahoning Dam and 
Border Dam pipe lines (R. 2626, 5283-4, 7982-6) which feed the Cam¬ 
bria Plant. 
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union (R. 2683-4). Pinkerton’s did not in fact makje any 
reports to the Company Petitioner which mentioned the 
names of members of any union or which mentioned! what 
occurred at any meetings of any union (R. 2613, 2615-6, 
2650, 2683-4) and there is not a scintilla of evidence that 
Pinkerton’s made any such reports to the Company Peti¬ 
tioner. 

Messrs. Ellicott, Hough, Evans and Bergman, General 
Manager, Assistant General Manager, Management’s j Spe¬ 
cial Representative, and Chief of Watchmen, respectively, 
at the Cambria Plant* never had, and none of theih has 
ever had, anything to do with the employment of Pinker¬ 
ton’s or any other detective agency, nor did they or aijy of 
them ever have or receive any information or report^ de¬ 
rived from or made by Pinkerton’s or any other detective 
agency (R. 7585-6, 7602, 7604-5, 7806, 7988, 8086). Tjiere 
is no evidence that any other supervisory employee, either 
operating or personnel, at the Cambria Plant or at any of 
the Plants and Works, or any employee of the Corporation 
Petitioner, ever had anything to do with the employment 
of Pinkerton’s or any other detective agency, ever received 
reports or other information made by or derived from jthe 
employment of Pinkerton’s or any other detective agency, 
or ever had any knowledge of any such employment, j 

Messrs. Stiles and Vary had conferences every weekj or 
two, almost throughout the course of the employment! of 
Pinkerton’s, at which conferences Mr. Stiles reported to A/lr. 
Vary the results of Pinkerton’s investigations (e.g., |R. 
2645-6). In such conferences statements were m^de 

* The procedure contemplated in taking testimony in Case No. C-170 
called for the taking of testimony at each of the Plants and Works suc¬ 
cessively, the Board first to put in its case at each of the Plants ajnd 
Works and the circuit thereafter to be repeated for the purpose of taking 
evidence of witnesses called by counsel for the Respondents. The Cambjria 
Plant is the only Plant at which testimony was taken concerning the 
employment of Pinkerton’s or, for that matter, any other detective agency. 
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by Mr. Stiles concerning SWOC or the Committee for 
Industrial Organization (subsequently known as the Con¬ 
gress of Industrial Organizations), but such statements were 
general and innocuous in nature. They were to the effect 
that SWOC had opened an office at some place or other, or 
that the organizing efforts of SWOC were or were not meet¬ 
ing with success (e.g., R. 2608-9, 2645-6). 

The fact that such statements were so made cannot con¬ 
stitute substantial evidence in support of the Board’s finding 
as to the nature of the work done by Pinkerton’s for the 
Company Petitioner and, in no event, can that fact sustain 
the Board’s inference as to the purpose of the employment 
of Pinkerton’s in the face of the uncontradicted evidence to 
the contrary concerning the sole purpose of such employ¬ 
ment. Yet there is nothing else in the record upon which re¬ 
liance can conceivably be placed to support such inference. 
Information of the type referred to above was obviously of 
a public nature, and there is not the slightest indication in 
the record that the Company Petitioner asked for or re¬ 
ceived from Pinkerton’s any information with respect to 
union activities that SWOC itself would have regarded as 
of a secret or confidential nature. 

If the purpose of the Company Petitioner in employing 
Pinkerton’s was that which the Board infers, it is strange in¬ 
deed that information as to the membership of its employees 
in SWOC and as to the events transpiring in SWOC meet¬ 
ings was not asked for or received by the Company Peti¬ 
tioner. Stranger still is the fact that the Board is unable to 
produce evidence of a single instance in which any infor¬ 
mation derived from Pinkerton’s was used by the Company 
Petitioner to discriminate among its employees or to intimi¬ 
date them or in any way to interfere with, restrain or co¬ 
erce them in their exercise of the rights guaranteed by 
Section 7 of the Act. Indeed, the Board does not attempt 
to find interference with the exercise of the rights guaran- 
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teed by the Act; it finds interference “in the rights’!' guar¬ 
anteed by the Act.* 

The Board was unable to produce evidence of feven a 
single instance in which there is any reason for supposing 
that information received from Pinkerton's might have 
been so used. Unexplained also, if the purpose of the em¬ 
ployment of Pinkerton's was as inferred by the Board, 
is the fact that the Board was unable to produce fcven a 
scintilla of evidence that any information or reports de¬ 
rived from or made by Pinkerton’s were communicated to 
any of the supervisory employees at any of the plants of 
the Company Petitioner, the only persons who could have 
conceivably made such use of such information. 

i 

Final and conclusive proof that the Board's inference 
as to the purpose of the employment of Pinkerton’s I is un¬ 
warranted and contrary to substantial and uncontr^dicted 
evidence is supplied by the testimony in that regard by 
Mr. Stiles, one of the Board's own witnesses. Counsel for 
the Petitioners introduced into evidence a copy of the min¬ 
utes of a meeting of the Board of Directors of Pinkerton's 
which contains the following resolution adopted by such 
Board of Directors: 

“Resolved that the Management be authorized 
and instructed to take such steps as the Management 
may feel necessary that this Agency shall not! in the 
future furnish information to anyone concerning the 
lawful attempts of labor unions or employees to 
organize and bargain collectively.” (R. 9161)! 

Counsel for the Petitioners also introduced into evi¬ 
dence, as Respondents Exhibit No. 4, a letter thereafter 
sent to all offices of Pinkerton's, in which the following 
appeared: 

“1. The Management hereby directs each! office 

promptly to discontinue the furnishing of informa- 
■■ 

* It is at least questionable whether that attempt to get aroijind the 
lack of evidence which confronted it constitutes a finding of anyi unfair 
labor practice at all. 
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tion to ANYONE concerning the lawful attempts of 
labor unions or employes to organize and bargain 
collectively and not to undertake hereafter to fur¬ 
nish such information. * * * 
*<****♦<*#* 

“Without attempting to enumerate all of the types 
of operations which come within the prohibited cate¬ 
gory, the following list includes some of those which 
clearly do fall under the heading of prohibited work: 

“(a) The supplying of names of trade union 
members, officers, organizers, or sympathizers. 

“ (b) The reporting of events transpiring at union 
meetings or conventions, except where such meet¬ 
ings or conventions are open to the public without 
restrictions. 

“(c) The shadowing of union members, officers, 
organizers or sympathizers for the purpose of report¬ 
ing on their union activities, or the degree of success 
they are having in their attempts to organize the 
workers. 

“(d) The reporting to clients of the union affili¬ 
ations of employees or prospective employees. 

“ (e) The reporting of the reaction of employees 
or others to the labor policies of a client, (except 
that actual infractions of rules and regulations estab¬ 
lished by the client may be reported, where the 
handling official is satisfied that such information is 
desired for a legitimate purpose and is not to be used 
by the client for the purpose of unfairly discriminat¬ 
ing against persons because of their union activi- 
ties.)” (R. 9161-2) 

The attention of the Board’s witness Stiles was there¬ 
after directed by counsel for the Petitioners to the two 
above-mentioned exhibits and he testified as follows (R. 
2681-2): 

“Q. (By Mr. Moore) You are familiar with the 
resolution that was adopted by your Board on April 
8, 1937, a copy of which has been put in evidence as 
Exhibit No. 3? A. I am. 

“Q. And you are also familiar with the state¬ 
ments contained in the letter that was, I believe, 
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dated April 20, 1937, that was sent by the Home 
Office to the various branch offices, and a cjopy of 
which has been put in evidence as Respondents’ Ex¬ 
hibit No. 4? A. I am. 

“Q. Now, you know that at that time the'Board 
determined that a certain type of work wopld no 
longer be performed by your agency? A. I db. 

“Q. And you know that on April 20th by that 
letter, Plaintiffs’ Exhibit No. 4, the branches 
throughout the country, of your agency, were noti¬ 
fied that those branches would no longer t^ke on 
work of that particular type? A. I am. 

“Q. Now, what I want to find out from you is, 
whether that action by your Board precluded you at 
Philadelphia, or any other branch office, from there¬ 
after doing the type of work which you arranged 
with Bethlehem Steel Company to do on Jupe 27, 
1936? A. No, sir. 

“Q. (By Trial Examiner Bloom) You mean by 
that, did not preclude you? A. Does not.” j 

No further evidence is needed that the employment of 
Pinkerton’s was not for the purpose found by the fcoard 
than that which was given by the Board’s witness, Mr. 
Stiles, and which we have just quoted above, namely, that 
Pinkerton’s could undertake work of the character of that 
which it undertook to perform for the Company Petitioner 
without violating its policy of not undertaking industrial 
espionage work (R. 2681-2). 

Despite the foregoing substantial and uncontradicted 
evidence with respect to the nature and purpose of the 
employment of Pinkerton’s, the Board, in the Decision, | after 
referring to the terms of the contract of employment be¬ 
tween the Company Petitioner and Pinkerton’s, says,[with 
reference to certain of the terms describing the activities 
which were to be investigated by Pinkerton’s pursuant to 
such contract (R. 10972): 

“It is evident that descriptions such as Com¬ 
munistic,’ ‘radical,’ or ‘outside disturbers,’ ‘harassing, 
annoying, and disturbing loyal employees’ included 


I 
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within their scope activities of the union organiza¬ 
tion.”* 

The Board then “finds,” as we have stated above, that 
the Company Petitioner employed Pinkerton’s for the pur¬ 
pose, inter alia , of obtaining information relating to union 
activities and concludes that the employment of Pinkerton’s 
for such purpose “interfered with the employees in their 
right” to engage in collective activity. 

We submit that the findings and conclusions described 
in this sub-point 9 afford no basis for the Order, because 
such findings and conclusions are not supported by sub¬ 
stantial evidence, are contrary to substantial evidence and 
are contrary to law. 

10. Those Parts of the Order Sought To Be Set Aside Are 
Invalid for Additional Reasons. 

In the preceding parts of this brief we have shown that 
the Order should be set aside in its entirety as to both the 
Petitioners, because they were denied a fair hearing and 
due process of law. We have then shown that specified 
parts of the Order are invalid, because the findings upon 
which such parts of the Order purport to be based are 
not supported by the evidence and are contrary to the 
evidence and contrary to law, and that certain other parts 

* We point out, in passing, that if the Boards inference were justified 
and SWOC or its members or representatives did engage in any activities 
of the nature indicated by the terms appearing in the foregoing excerpt 
from the Decision, such activities would, in any event, be a proper subject 
for preventative action by the Company Petitioner and surveillance look¬ 
ing toward that end could not constitute a violation of the Act (see Mont¬ 
gomery Ward & Co. v. National Labor Relations Board, C.C.A. 8th, 
December 2, 1940, 7 Labor Relations Reporter 392), any more than could 
curative steps taken after the damage had been done, because activities 
of such a nature lie without the scope of the legitimate activities 
of labor organizations and are not within the protection of the Act. 
National Labor Relations Board v. Fansteel Metallurgical Corp.. 306 U.S. 
240 (1939). 
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of the Order, in addition to being without support! in ade¬ 
quate findings based on the evidence, are contrary to law 
in that they would not effectuate the policies of tjhe Act. 
We shall now consider certain additional defects in the pro¬ 
visions of the Order which render certain parts of it! invalid 
in the respects hereinafter specifically pointed outl In so 
doing, we do not, of course, abandon the foregoing con¬ 
tentions. 


(a) That Part of the Order Numbered 1 (c) Is ;Invalid, 
because It Exceeds in Scope Any Order which the Bo^rd May 
Lawfully Make. 

i 

That part of the Order numbered 1(c) requires the Peti¬ 
tioners to cease and desist from 

“In any other manner interfering with, restrain¬ 
ing, or coercing the employees in the exercise of 
their rights to self-organization, to form, joint or as¬ 
sist labor organizations, to bargain collectively 
through representatives of their own choosing, and 
to engage in concerted activities for the purposes of 
collective bargaining or other mutual aid or protec¬ 
tion as guaranteed in Section 7 of the National Labor 
Relations Act.” (R. 10977) 

It will be seen that the above quoted part of the! Order 
is co-extensive with Section 8, subdivision (1), of tljie Act, 
and, indeed, may be said to be as broad as the Act itself 
and therefore, to constitute, in effect, a sweeping injunction 
against the commission of any of the acts proscribed jby the 
Act.* 


* In addition to the invalidity of that part of the Order for thd reasons 
which we shall hereinafter point out, such part of the Order isj further 
improper and unlawful, because of the fact that, unlike other parts of the 
Order, it is not limited to the several Plants and Works as to which there 
was any evidence, but by its terms would extend to each and evejy plant 
and works of the Company Petitioner throughout the United States, 
including those as to which, as hereinbefore stated (pp. 3-4, footnote), the 
Complaint was dismissed by the Trial Examiner. 
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The only unfair labor practices within the meaning of 
Section 8, subdivision (1), of the Act which the Board 
found, separately and apart from its findings with respect 
to the Employees’ Labor Organizations, related to the em¬ 
ployment of Pinkerton’s and to the contributions made by 
the Company Petitioner to the Citizens Committee and the 
funds provided to the Mayor of Johnstown to pay certain 
bills contracted in connection with the strike. 

It can hardly be seriously argued that an order of such 
breadth is either necessary or justified. If all that the 
Board seeks to do by the Order is to exercise, in a proper 
manner and within lawful limits, the power conferred upon 
it by the Act to prevent the continuance or resumption of 
the conduct in which it found the Petitioners to have been 
engaged in contravention of the Act, and to prevent the 
evasion of the Order, it would have been a simple matter 
so to phrase the Order as to reach that conduct and any pos¬ 
sible variations thereof. Instead, the Board has seen fit to 
attempt to govern by injunction the future conduct of the 
Petitioners by passing a blanket prohibition against en¬ 
gaging in unfair labor practices.* As we shall herein- 

* Although Section 10, subdivision (h), of the Act provides that the 
Federal "Anti-Injunction Act” (Act of March 23, 1932, c. 90, 47 Star. 70; 
Sec. 101, Tit. 29 U.S.C.) shall not apply to proceedings for the enforce¬ 
ment or review of an order of the Board, it is, nevertheless, interesting to 
note in that connection the tenor of the national policy expressed by the 
Congress therein. Thus Section 9 (Sec. 109, Tit. 29 U.S.C.) of that Act 
limits the scope of injunctions to "only a prohibition of such specific act 
or acts as may be expressly complained of *** and as shall be expressly 
included in *** [die] findings of fact made and filed by the court" which 
issues such injunction. 

Of particular interest is the following comment concerning the above 
cited provision, made by Representative LaGuardia, sponsor of the bill 
which became the Anti-Injunction Act, at the time when such bill was 
under consideration: 

"This section is designed to require the court to find as a fact the 
existence of the acts enjoined and to prevent the enjoining of acts 
which are not complained of—clearly a deterrent to prevent the 
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after show, by so doing, the Board has exceeded its powers 
under the Act and that part of the Order numbered l|(c) is, 
therefore, invalid. 

The applicable rule of equity procedure is well settled. 
Briefly stated, it is that an injunction should not | issue, 
unless it has a basis in past conduct of the kind forbidden 
thereby. National Labor Relations Board v . Remington- 
Rand, Inc., 94 F. (2d) 862, 868 (C.C.A. 2d, 1938);* Qlobe 
Cotton Mills v. National Labor Relations Board, 103 Fi (2d) 
91, 93 (C.C.A. 5th, 1939). See also National Labor Rela¬ 
tions Board v. Sands Mfg. Co., 306 U. S. 332, 345-6 
(1939). In other words, the Petitioners’ past conduct rrioulds 
and limits the scope of any order which the Board may 
seek to enforce against them; and it is those acts if the 
Petitioners that were found by the Board to constitute un¬ 
fair labor practices which determine the character of the 
acts against which the Order can properly be directed. 
National Labor Relations Board v. Pacific Greyhound Lines, 

Inc., 106 F. (2d) 867 (C.C.A. 9th, 1939).** 

_ 

very harsh inclusive injunctive orders which are sometinies en¬ 
countered and which go, by the embracive character of the decree, 
beyond allegations of the complaint or the facts adduced. This is 
clearly a reasonable restriction and unobjectionable.” (H.R. Rep. 
No. 669, 72nd Cong., 1st Sess. (1932).) 

* Although the Court in that case stated the rule quite propirly, it 
proceeded thereafter to misapply it, by enforcing, on the peculiar ground 
that the Board had properly found facts constituting a violation qf sub¬ 
division (3) of Section 8, a broad order against violations of subdivision 
(1) of Section 8. The Court’s aberration from the rule above state<jl, can, 
perhaps, be explained by the fact that counsel for the respondent in that 
case did not attack such broad order, as we do here, as being unauthorized 
by the Act, because without basis in the evidence, but, apparently mis¬ 
conceiving the scope of that portion of the Board’s order, they stated in 
their brief that the "cease and desist” portions of the order, "while Istated 
in negative form, require, virtually, the action ordered to be taken in the 
affirmative portion of the order.” 

* * That case appears to have overruled, sub silentio, the prior decision 
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That conclusion follows from the very limitation which 
the Act itself imposes on the exercise of the power therein 
conferred upon the Board to issue orders enjoining the con¬ 
tinuance of unfair labor practices. Thus Section 10, sub¬ 
division (c), of the Act, limits the scope of any order which 
may be issued by the Board, by conditioning the issuance 
of such an order upon the Board’s being of the opinion 
“upon all the testimony taken” that the respondent has en¬ 
gaged in or is engaging in “any such unfair labor practice”. 
The latter restriction refers back to the limitation upon 
the Board’s power to institute proceedings (Section 10, 
subdivision (b)) wherein the Board is only empowered 
to institute proceedings “Whenever it is charged that any 
person has engaged in or is engaging in” an unfair labor 
practice and the complaint thereupon issued may not, any 
more than may the order under Section 10, subdivision 
(c), have an omnibus character, for it is required that the 
complaint state “the charges in that respect”, i.e., as to the 
unfair labor practice or practices mentioned in the charge. 
Thus it is seen that the charge determines and limits the 
contents and scope of the complaint and the complaint, in 
turn, determines and limits the contents and scope of the 
order which is further limited by what the evidence shows 
with respect to engaging in unfair labor practices. 

In Swift & Company v. United States, 196 U.S. 375 
(1905), a portion of a decree under the Sherman Act, 
which bore a striking similarity to part 1 (c) of the Order, 
was stricken from the decree by the Supreme Court. The 
portion stricken in that case was as follows: “or by any 
other method or device, the purpose and effect of which 
is to restrain commerce as aforesaid”. In the opinion (by 
Mr. Justice Holmes), the Court said with respect to such 
portion of the decree (at p. 401): 

of the same Court, in National Labor Relations Board v. National Motor 
Bearing Co., 105 F. (2d) 652 (CCA. 9th, 1939), in so far as here per¬ 
tinent. 
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“The words quoted are a sweeping injunction to 
obey the law, and are open to the objection which 
we stated at the beginning that it was our duty to 
avoid” [referring to the following statement at ip. 396 
of its opinion] “we equally are bound by the first 
principles of justice not to sanction a decree so yague 
as to put the whole conduct of the defendants": busi¬ 
ness at the peril of a summons for contempt L We 
cannot issue a general injunction against all possible 
breaches of the law.” 

In view of the fact hereinabove stated, that thbre is 
not, and the Board does not claim that there is, any evi¬ 
dence as to any unfair labor practices in contravention 
of Section 8, subdivision (1), of the Act (except thp evi¬ 
dence with respect to the employment of Pinkertonjs and 
the contributions made and funds provided by the! Com¬ 
pany Petitioner above referred to), there is no basis in the 
findings or in the evidence or in law for an order going 
beyond the findings in those respects, and there isj, fur¬ 
thermore, no basis for an order purporting to reach plants 
and works of the Company Petitioner which are not in¬ 
volved in Case No. C-170 and are not mentioned in the 
Decision. 

i 

We submit, therefore, that if this Court shall nbt set 
aside the Order in its entirety, or at least those j parts 
of the Order numbered 1(a), 1(b), and 1(c) andi2(a), 
2(b), 2(c) and 2(d), that part of the Order numbered 
1(c) is independently invalid and should not be enforced. 

(b) Those Parts of the Order Sought To Be Set Aside, in 
so far as They Purport To Affect the Conduct of the Petition¬ 
ers, or Either of Them, toward Any Labor Organization Not 
Specified in the Order, Are Not Supported by Substantial 
Evidence and Exceed in Scope Any Order which the Board 
May Lawfully Make. 

Despite the fact that there is not a shred of evidence 
as to the existence of any labor organization other! than 
the Employees’ Labor Organizations in respect of which 


i 
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the Petitioners committed any acts which the Board might 
regard as unfair labor practices, the Board, in a further 
effort to govern the future conduct of the Petitioners by 
injunction, has directed its Order, not only against the 
Employees’ Labor Organizations, but also against any other 
labor organization of the employees of the Company Peti¬ 
tioner (see R. 10977). What we have said above in this 
sub-point 9 (see pp. 247-51) with respect to the invalidity 
of the Board’s efforts to exceed the scope of its powers 
under the Act, applies equally here and we shall not re¬ 
peat what we there said, but we respectfully refer the 
Court to the arguments there made concerning the scope 
of the Board’s power under the Act, particularly with ref¬ 
erence to the necessity for an evidentiary basis in the 
record for the matters which the order of the Board pur¬ 
ports to touch or affect. 

The Board will doubtless argue that the purpose of 
extending the Order to cover “any other labor organiza¬ 
tions” is to prevent the evasion of the Order (if it shall be 
enforced by this Court) as by a mere change in the ex¬ 
ternal form or title of, or the fraudulent formation of “suc¬ 
cessors” to, the organizations against which the Order is 
specifically directed. If, however, that were the Board’s 
true purpose, it is curious that it does not employ in this 
part of the Order the term “successors”, which it used at 
another place where the use thereof, as we hereinafter 
demonstrate, is entirely without warrant in the evidence 
or in law (see pp. 257-9). The reason why the Board did 
not address the instant part of its Order to “successors” 
of such organizations, instead of to “any other labor organ¬ 
izations” is not difficult to perceive. It is simply that the 
Board does not intend that the Order shall be so limited 
as to reach only any such “successors”. Rather, it is the 
purpose of the Board to make an order so broad in scope 
that the Board will retain permanent control over the labor 
affiliations of the employees of the Company Petitioner, as 
a part of its apparent campaign to direct those affiliations 




I 
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into channels approved by the Board, regardless of| the 
desires of the employees themselves. 

That such is the purpose of the Board when it m^kes 
such an order as we are here considering, and that; the 
Board by no means intends that such order shall reach 
only successor organizations formed for the purpose of 
evading the Order, is made abundantly clear by National 
Labor Relations Board v. Pacific Greyhound Lines, Inc., 
106 F. (2d) 867 (C.C.A. 9th, 1939). 

In that case the Board seized upon the broad wbrds 
“any other labor organization”, which appeared in its ojrder 
as enforced by the Court, as a basis for the institution of 
contempt proceedings with respect to a labor organization 
which had in no way been involved in the proceedings in 
which its order had been made. At the time such order ^vas 
enforced by the Court, the only labor organizations inj the 
picture were two, one known as the Brotherhood and| the 
other as the Drivers. The order of the Board, as so j en¬ 
forced, directed the respondent to cease and desist from 
discouraging membership in the Brotherhood, to cease and 
desist from encouraging membership in the Drivers, and to 
cease and desist from encouraging or discouraging member¬ 
ship in “any other labor organization of its employees”. 
The conduct upon which the Board based its charge of 
contempt did not, however, concern either the Driver^ or 
the Brotherhood; it concerned a third organization, kn<j>wn 
as the Amalgamated, in respect of which the Board Was 
of opinion that the respondent had contravened jthe 
Act. The Court properly sustained the respondent’s j de¬ 
murrer to that effort on the part of the Board to shprt- 
circuit the procedure provided by the Act for the preven¬ 
tion of unfair labor practices. Holding that, while the I re¬ 
spondent’s conduct might have constituted unfair labor 
practices, it could not constitute contempt, because it Was 
not within the scope of the order as enforced, the Court 
said (at pp. 868, 870-1): 
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“Since the decree of this court confirmed the 
cease and desist order of the Board of date Decem¬ 
ber 18, 1936, the conduct of Greyhound prior to that 
date determines the character of the acts which were 
ordered to cease and from which Greyhound was 
to desist. * * * 

********* 

“What we are to determine is whether there has 
been a contempt of our decree enforcing the Board’s 
order. That is to say, whether what Greyhound did 
in reliance on the contract is something of the same 
nature it was shown to have been doing in the pro¬ 
ceeding leading to the Board’s order of December 
18, 1936, to cease and desist, or whether it was 
something different in kind from that from which it 
was ordered to cease and desist. Obviously , one can¬ 
not either cease or desist from something one has 
not been doing . (Italics supplied.) 

“The Board contends that because its order pro¬ 
hibited the continuance of favoritism to one named 
union and discrimination against another named 
union, neither of which claimed to be acting under 
a closed-shop agreement made under Section 8(3), 
and also favoritism for and discrimination against 
‘any other labor organization’, Greyhound was or¬ 
dered to cease and desist from acts, committed 
eighteen months after its order, claimed to be justi¬ 
fied by a contract authorized by a different provi¬ 
sion of the Act affecting some ‘other labor organiza¬ 
tion’ not even shown then to have been in existence. 

“If we were to sustain this contention we would 
transfer from the Board to this court the original 
consideration of a great number of controversies 
which the Act provides the Board shall hear and 
determine. We would be depriving such employees 
as are represented by Amalgamated and such em¬ 
ployers as Greyhound of their broad evidentiary 
rights created by Section 10 (b) of the Act, 29 U.S. 
C.A. § 160 (b), that ‘in any such proceedings the rules 
of evidence prevailing m courts of law or equity 
shall not be controlling’ and limit them to the nar¬ 
rowing rules of exclusion of a civil contempt trial.” 
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It is too clear to admit of argument that the line be¬ 
tween what does and what does not constitute domiiiation 
of, interference with, or the improper contribution of sup¬ 
port to, a labor organization, is frequently shadow^ and 
will, indeed, vary with the circumstances of each! case. 
Indeed, it was in recognition of that fact, among others, 
that the enforcement of the Act was committed by the 
Congress to an administrative agency, in order that the 
Act might be administered by persons specially experienced 
in matters relating to that and other phases of labor irela- 
tions. In the light of that fact, and further in the jlight 
of what the Board, as indicated by the Decision, apparently 
is willing to regard as fatally improper support (se6 pp. 
166-9, supra), it is not difficult to perceive that the iijnmi- 
nence of such an order as the Board here seeks to enforce 
would result in a serious impediment to that very freedom 
of the employees which the Act is designed to protect] 

The relations between the Company Petitioner and any 
labor organization which represents its employees wjould 
unquestionably be conducted in a strained and unnajural 
atmosphere, if the Company Petitioner were compelled 
to be ever vigilant lest, by some display of cooperation 
or friendliness deemed undesirable by the Board, it should 
be deemed to have violated the Order, if enforced in its 
present form by this Court. In such a situation, it niight 
well be said of the employees of the Company Petitioner, 
as was said of the employees involved in National Ltybor 
Relations Board v. Sterling Electric Motors, Inc., 109 F. 
(2d) 194, 207 (C.C.A. 9th, 1940), that in all their future 
relations with the Company Petitioner, they •‘would be 
hampered by a management in constant apprehensioti of 
contempt proceedings under a general cease and desist 
order.” An order having that effect can hardly be said to 
effectuate the policies of the Act. 

i 

We submit that the Act does not empower the Bdard 
to make an order purporting to affect situations or organ- 
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izations not even shown to have existed at the time of its 
order and that the Board may not (under color of its power 
to order the cessation of unfair labor practices found by 
it to have been engaged in) evade its obligation to institute 
and prosecute proceedings for the prevention of unfair 
labor practices, by issuing a blanket order which has no 
foundation in the evidence before it and the only con¬ 
ceivable purpose of which is to aggrandize the coercive 
powers of the Board by furnishing it with the effective 
weapon of a threat of contempt proceedings, summarily 
instituted, if the person against whom such order is di¬ 
rected shall fail to act in a manner which the Board shall 
deem desirable and consonant with its order. 

Lest there be any misunderstanding, we should state 
what the Court will, of course, assume, namely, that the 
Petitioners have no intention of not complying with the 
law, but we submit that they should not be placed in 
jeopardy of a contempt proceeding, based on some inad¬ 
vertent course of action which they have been advised 
and honestly believe is lawful, but which, though never 
theretofore engaged in by them and never adjudicated to be 
an unfair labor practice on their part, shall nevertheless 
be deemed to have been a violation of the Order. In that 
connection, we point out that the evil inherent in such 
broad orders of the Board lies in the fact that a proceeding 
to punish for contempt (which is always serious) may 
follow an act which is different in kind from the conduct 
found by the Board to have constituted an unfair labor 
practice. Such an act is, therefore, not a persistence in 
forbidden conduct, but rather, if anything, a separate and 
distinct act from which another employer would be ordered 
to cease and desist, and that, only after a proceeding before 
the Board culminating, at most, in the enforcement by a 
court of an order of the Board. Yet, in the case of an em¬ 
ployer subject to such a broad order of the Board as is here 
involved, though he stands precisely in the same position 
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as one not so subject, he would be liable to the faij more 
grave consequences of a contempt proceeding. 

| 

We submit, therefore, that the Board, in purporting to 
include within the scope of the Order “any other j labor 
organization ,, of the employees of the Company Petitioner, 
has exceeded its powers under the Act and that, if this 
Court shall not set aside the Order in its entirety,) or at 
least those parts thereof numbered 1(a), (b) and (cj) and 
2(a), (b),(c) and (d), it should modify the order by j strik¬ 
ing the above-mentioned provision therefrom. 

(c) The Order, in so far as It Is Directed to Successors 
and Assigns of the Petitioners, Exceeds in Scope Any Order 
that the Board May Lawfully Make. 

Those parts of the Order numbered 1(a), (b) and (c) 
and 2(a), (b), (c) and (d) are directed to, and purpprt to 
be binding upon, not only the petitioners and each of ^hem, 
but also “their officers, agents, successors, and assigns!” (R. 
10976). j 

It is our contention that, in so far as the terms “succes¬ 
sors and assigns” are intended to extend the scope df the 
Order beyond what is embraced within the term “agents”, 
the Order exceeds the powers of the Board under thd Act 
and in invalid. | 

There is absolutely no evidence concerning any succes¬ 
sors or assigns of the Petitioners or either of them. (j)bvi- 
ously, therefore, there could be no evidence that any such 
successors or assigns committed any of the unfair labor 
practices found by the Board to have been committed, or 
aided or abetted the commission of any such unfair labor 
practices. Cf. National Labor Relations Board v. Hopivood 
Retinning Co., Inc., 98 F. (2d) 97 (C.C.A. 2nd, 1938);! and 
see National Labor Relations Board v. Timken Silent Auto¬ 
matic Co., 114 F. (2d) 449 (C.C.A. 2nd, 1940). 

Not only the Act itself but the general and funda¬ 
mental principles of due process preclude the Board ijrom 
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making an order purporting to affect persons as to whom 
there is no evidence in the record before the Board and 
who are not even afforded notice of, or an opportunity to 
be heard in, the proceeding before the Board upon which 
such an order is based. Section 10, subdivisions (b) and 
(c), of the Act; Chase National Bank v. City of Norwalk, 
291 U. S. 431 (1934); Scott v. Donald, 165 U. S. 107 (1897). 
See also Act of October 15, 1914, c. 323, 38 Stat. 738; 
Sec. 383, Tit. 28, U .S. C., which provides, in part, as fol¬ 
lows: 

“Every order of injunction or restraining order 
* 41 * shall be binding only upon the parties to the 
suit, their officers, agents, servants, employees, and 
attorneys, or those in active concert or participating 
with them, and who shall, by personal service or 
otherwise, have received actual notice of the same.”* 

Furthermore, it will not be denied that the very presence 
in the Order of the words “successors and assigns” is in the 
nature of a cloud upon the assets of the Petitioners and 
might well affect their marketability, because any prospec¬ 
tive bona fide purchaser thereof would certainly think twice 
before “buying a law suit” as serious as a contempt pro¬ 
ceeding in this Court. 

Moreover, it is clear that any proper purpose which 
the Board seeks to achieve by the inclusion of the terms 
“successors and assigns” in the Order can be accomplished 
through the term “agents” which also appears in the Order 
(National Labor Relations Board v. Hopwood Retinning Co., 
Inc., supra; see also Ex parte Lennon, 64 Fed. 320, 323 
(C.C.A. 6th, 1894), aff’d 166 U. S. 548 (1897)); and, even 
without the latter term, an attempt to evade the Order by 
the formation or utilization of the corporate form for that 

* To similar effect is Section 7(a) of the Federal "Anti-Injunction 
Act" (Act of March 23, 1932, c. 90, 47 Stat. 70, 71, Sec. 107(a), Tit. 29, 
U. S. G), which limits the issuance of injunctions to cases in which the 
person enjoined actually committed the act enjoined or actually authorized 
or ratified its commission. 
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purpose would be ineffectual. See Wormser, Piercing the 
Veil of the Corporate Entity (1912) 12 Col. L. Revj 496. 
It follows, therefore, that the inclusion of the terms ^suc¬ 
cessors and assigns” in the Order either represents ajn at¬ 
tempt by the Board to exceed its powers or they are jmere 
surplusage. If the former, this Court is required, op the 
basis of the principles above stated, to strike them from the 
Order; if the latter, they should likewise be stricken), be¬ 
cause, being empty of any valid and proper significance, a 
decree purporting to give effect to them would be a ivain 
ceremony to which this Court will not lend itself, i See 
Hamilton-Brown Shoe Co. v. National Labor Relations 
Board , 104 F. (2d) 49, 56 (C.C.A. 8th, 1939). 

I 

We submit, therefore, in the light of that consideration 
and the facts and principles above set forth, that, if! this 
Court shall not set aside the Order in its entirety, <}r at 
least those parts thereof numbered 1(a), (b) and (c) and 
2(a), (b), (c) and (d), the Order should be modified by 
striking the words “successors and assigns” therefrom.! 

(d) Those Parts of the Order Sought To Be Set Asidel Are 
Invalid, because the Findings of Fact upon which They)Are 
Purportedly Based Do Not Comply with the Requirements of 
Subdivision (c) of Section 10 of the Act or with Due Process 
of Law. 

I 

Section 10, subdivision (c), provides, as a prerequisite 
to the issuance of a valid order, that the Board shall “sjtate 
its findings of fact”. The clear purpose of that provision 
is to advise the respondent of the findings upon which | the 
order issued by the Board is based. In the absence of s<j>me 
provision requiring such a statement of findings so thit a 
respondent may be advised of the position which the Bojard 
takes upon the evidence, the constitutionality of the Act 
would be open to serious question, because the constitu¬ 
tional right to a fair hearing and due process of law Ire- 
quires that an administrative agency so advise a party 
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against whom it proceeds. National Labor Relations Board 
v . Jones & Laughlin Steel Corp., 301 U.S. 1, 46-47 (1937); 
Morgan v. United States , 304 U.S. 1, 18-19 (1938). 

As we have pointed out above (pp. 84-5) the Deci¬ 
sion is, in the main, an elusive jumble of facts and in¬ 
ferences, of evidence and argument, in which the Board 
avoids, studiously, perhaps, any indication as to what facts 
it regards as constituting violations of the Act and in what 
manner they do so, and what facts are mere evidentiary or 
supporting facts. That such a decision is open to attack, 
clearly appears from National Labor Relations Board v. 
Thompson Products, Inc., 97 F. (2d )13 (C.C.A. 6th, 1938), 
wherein the Court said (at pp. 13-14): 

“Finding of facts of the Board is not in the proper 
form. It has mingled therein statements of witnesses 
and expressions of opinion. No reference should be 
made to the evidence nor any discussion injected into 
the ultimate finding of facts upon which the Board 
rests its order. There should be a clean-cut state¬ 
ment of the ultimate facts without incorporating 
therein the evidence or the reasoning by which the 
Board arrived at its finding. If the Board desires to 
discuss or emphasize any part of the evidence or 
give its reason for its findings, it should do so in the 
form of an opinion or memorandum which should 
not be incorporated into, or connected with, the 
special finding of facts. 

“The respondent does not attack the form of the 
Board's finding, but rests its case on a cross-petition 
for review and contends there is no substantial evi¬ 
dence to support the finding of the Board or its 
order. 

“After discarding evidence and expressions of 
opinion, the facts found by the Board are substan¬ 
tially as follows: 

The Court then went on to consider the merits of the 
case, because the respondent therein had not attacked the 
form of the Board's findings. As clearly appears from the 



261 


foregoing except, however, the Court would have given 
serious consideration to, and, as we believe, would have 
set aside the order on the basis of, appropriate objections 
made to the form of the Board’s decision in that case. 

As this Court said in Saginaw Broadcasting Co. vl Fed¬ 
eral Communications Commission , 96 F. (2d) 554, 559, 68 
App. D.C. 282 (1938), cert. den. 305 U.S. 613 (1938): j 

“The requirement that courts, and commjisions 
acting in a quasi-judicial capacity, shall mak^ find¬ 
ings of fact, is a means provided by Congress for 
guaranteeing that cases shall be decided according 
to the evidence and the law, rather than arbitrarily 
or from extralegal considerations; and findings of 
fact serve the additional purpose, where provisions 
for review are made, of apprising the parties arid the 
reviewing tribunal of the factual basis of the Action 
of the court or commission, so that the partie^ and 
the reviewing tribunal may determine whether the 
case has been decided upon the evidence an& the 
law or, on the contrary, upon arbitrary or extralegal 
considerations. When a decision is-accompanied by 
findings of fact, the reviewing court can c^ecide 
whether the decision reached by the court or com¬ 
mission follows as a matter of law from the facts 
stated as its basis, and also whether the fadts so 
stated have any substantial support in the evidence. 
In the absence of findings of fact the reviewing 
tribunal can determine neither of these things, j The 
requirement of findings is thus far from a tech¬ 
nicality. On the contrary, it is to insure against 
Star Chamber methods, to make certain that justice 
shall be administered according to facts and j law. 
This is fully as important in respect of commissions 
as it is in respect of courts.” 

We submit that there is an utter absence frond the 
Decision of any findings from which this Court can decide 
whether the decision reached by the Board follows jfrom 
the facts and whether the facts stated by the Board Jiave 
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any substantial support in the evidence.* Moreover, that 
fault in the Decision has effectively prevented the Peti¬ 
tioners from being advised of the true basis of the Board’s 
Decision and consequently has rendered the task of briefing 
this case tremendously difficult. 

We submit, therefore, that the purported findings in 
the Decision are insufficient to satisfy the requirements of 
the Act and of due process of law and that the Order, pur¬ 
porting as it does to rest upon such findings, cannot be 
enforced. 


POINT D 

THE CORPORATION PETITIONER WAS NOT A PROPER 
PARTY IN CASE NO. C-170 AND THE ORDER IS INVALID 
IN ITS ENTIRETY WITH RESPECT TO IT. 

In the Decision the Board denied, as we have stated 
above, the motion of the Corporation Petitioner to dismiss 
the Complaint as against it (R. 10874) and made the fol¬ 
lowing finding (R. 10953): 

“We find that the Corporation, which controls 
the Company, must be held responsible for the ac¬ 
tivities of the Company in connection with labor 
relations. We find further that the Corporation has 
directly participated in matters affecting labor rela¬ 
tions.” 

At the outset of that part of the Decision in which the 
Board deals with the Corporation Petitioner (R. 10947-53) 
and after stating (among other things not pertinent to 
the question which we consider under this Point D) that 


* In keeping with its apparently deliberate effort to obscure the true 
basis for its conclusions and to avoid taking a definite position of reliance 
upon any fact or set of facts, it is significant to note that the Board refrains 
from making any reference to the record in support of its arguments as 
to what the record shows. 
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the Company Petitioner is a Delaware corporation; j that 
(disregarding directors’ shares) it has all the voting ppwer 
of the Company Petitioner and owns, directly or through 
subsidiaries, 50 per cent, or more of the stock of 57 either 
companies; and that 9 of the 13 officers of the Corporation 
Petitioner are also officers of the Company Petitioner, 
the Board says (R. 10948): 

“The respondent Corporation contends that; de¬ 
spite its 100 per cent control of the Company and the 
substantial identity of officers it cannot be held re¬ 
sponsible for any unfair labor practices affecting the 
employees at the Plants owned by the Company.| The 
Corporation further asserts that it had nothing What¬ 
ever to do with the relations between the Company 
and the employees. The record, however, indicates 
the contrary.” 

The Board then tries to justify that last statement and 
in so doing tries “to lift itself by its boot-straps”—to njiake 
a level surface (not even a mole hill) into a mountain. 
There is nothing in the record that indicates or even War¬ 
rants a fair inference that the contention and the assertion 
of the Corporation Petitioner, as stated by the Board in the 
paragraph last-above quoted from the Decision, is not! en¬ 
tirely correct and the findings of the Board first-above 
quoted under this Point D are not only unsupported by sub¬ 
stantial evidence, but are contrary to substantial and j un¬ 
contradicted evidence and are in conflict with well estab¬ 
lished principles of law. Accordingly, there is no basisj for 
the Order in so far as it is directed to the Corporation peti¬ 
tioner. 

1. The Facts Relied upon by the Board as Showing Con¬ 
trol of the Company Petitioner by the Corporation Petitioner 
Do Not Support an Inference to That Effect, either in Fact or 
in Law. 

The following statement concerning the nature of jthe 
functions exercised by the Corporation Petitioner appears 
on page 3 of the Registration Statement on Form A-2 mbde 


i 

i 
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and filed by it with the Securities and Exchange Com¬ 
mission for the registration under the Securities Act of 1933 
of $48,000,000, principal amount, of Fifteen-Year Sinking 
Fund Convertible 3 3 /;>% Debentures of the Corporation Peti¬ 
tioner, certain pages of which Registration Statement, in¬ 
cluding such page 3, were introduced in evidence in Case 
No. C-170 by the Board itself as proof of their contents 
(R. 8229): 

“The business of the registrant [the Corporation 
Petitioner] consists chiefly of holding and owning 
stocks and obligations of subsidiaries, all the capital 
stocks of which (except directors qualifying shares 
in the case of a few of the subsidiaries) it owns, and 
also of holding and owning some physical properties 
which are operated by subsidiaries. It does not 
operate any physical properties ” (Italics supplied.) 

The above-quoted statement (which is entirely ignored 
by the Board in the Decision) is a considered statement of 
fact, made in a document, signed in accordance with the 
requirements of the Securities and Exchange Commission, 
by the Corporation Petitioner, its principal executive offi¬ 
cers and a majority of its Board of Directors and intended 
for filing, and filed, with that Commission under and pur¬ 
suant to a statute (The Securities Act of 1933) which im¬ 
poses liability for making false statements as to material 
facts in a registration statement, and which was made only 
after careful consideration as to the accuracy of such state¬ 
ment. The materiality of such statement to the issue of 
such Debentures will, we believe, not be questioned.* 

The Board apparently seeks to support its finding that 
the Corporation Petitioner controls the Company Petitioner, 

•See also Board Ex. No. 282 (R. 8723-55)—another exhibit intro¬ 
duced by the Board itself as proof of its contents—which also sets forth 
(e.g. R. 8733) the facts that the Corporation Petitioner is a holding com¬ 
pany and that the Company Petitioner is the owner (or, as in the case of 
the Cambria Plant, the lessee) and the operator of all of the Plants and 
Works. 
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and apparently seeks to give color to its disregard 


of the 


corporate entity, by referring, as we have pointed out above, 
to the fact of ownership by the Corporation Petitioner of the 
stock of the Company Petitioner and the fact that Certain 
persons hold offices in both corporations. Any such I infer¬ 
ence is rendered untenable, however, by the uncontr^dicted 
evidence provided by the positive and carefully considered 
statement above quoted from the Registration Statement 
of the Corporation Petitioner and by virtue of the fact that, 
in the absence of positive evidence to the contrary, it must 
be presumed that the Company Petitioner is managed by 
its Board of Directors in accordance with the law bf the 
State of its incorporation. 


Moreover, it is well settled that responsibility f^r the 
acts of a subsidiary cannot be predicated on mere ownership 
and the use of the power incident thereto to elect directors 
and thus indirectly control the conduct of corporate affairs. 
Senior v. N. Y. City Ry., Ill App. Div. 39, 97 N. Y. iSupp. 
645 (1st Dept., 1906), aff’d 187 N. Y. 559, 80 N. E.j 1120; 
Stone v. Cleveland, C. C. & St. L. Ry., 202 N. Yj. 352, 
95 N. E. 816 (1911); Costan v. Manilla Electric f Co., 
24 F. (2d) 383 (C.C.A. 2d, 1928); Kingston Dry Dock po. v. 
Lake Champlain Transportation Co., 31 F. (2d) 265 (C. C. 
A. 2d, 1929); Greenbaum v. Lehrenkrauss Corporation, 73 
F. (2d) 285 (C. C. A. 2d, 1934); In re Fox West \Coast 
Theatres, 88 F. (2d) 212 (C. C. A. 9th, 1937). Responsibility 
if any, must depend upon a domination and control so! com¬ 
plete that the corporation may be said to have no will or 
existence of its own and to be operated as a mere depart¬ 
ment of the business of the stockholder. Berkey v. Third 
Avenue Ry., 244 N. Y. 84, 155 N. E. 58 (1926); Rapid Tran¬ 
sit Subway Construction Co. v. City of New York, 259 IN. Y. 
472, 182 N. E. 145 (1932). 

This Court has recently had occasion to apply ithose 
principles in a case arising under the Act. The Pres§ Co., 
Inc. v. National Labor Relations Board, decided b^ this 
Court on December 9, 1940. 
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Finally, in its verified answer and motion to dismiss, 
filed in this case on September 4, 1937, the Corporation 
Petitioner affirmatively alleges that neither it nor its pred¬ 
ecessor, a New Jersey corporation of the same name, then 
or at any time mentioned in the Complaint directed or con¬ 
trolled or supervised the relations between any corporation 
of which the Corporation Petitioner or its said predecessor 
then or at any time mentioned in the Complaint owned any 
of the capital stock (which, of course, includes the Com¬ 
pany Petitioner) and the employees of such corporation 
or directed or controlled any matter in connection therewith 
or with reference thereto (R. Ill), and the Board has not 
denied the allegations so made or even pointed to, nor can 
it point to, any evidence which, in the slightest degree, 
throws any doubt whatsoever upon the accuracy of such 
allegations. 

2. The Evidence Relied upon by the Board as Showing 
Participation by the Corporation Petitioner in Matters Affect¬ 
ing the Labor Relations of the Company Petitioner Is Unsub¬ 
stantial. 

By way of supporting its finding that the Corporation 
Petitioner has “directly participated in matters affecting 
labor relations’', and apparently in the hope of bolstering 
its finding that the Corporation Petitioner controls the 
Company Petitioner, the Board again indulges in “moun¬ 
tain making”. It quotes (R. 10949-50) a circular dated March 
16, 1931, addressed by the President of one of the then sub¬ 
sidiaries of the predecessor of the Corporation Petitioner 
to its employees (R. 10360-3) and quotes extracts from 
other documents (e.g. R. 10950-1) apparently with a view 
to showing that the Corporation Petitioner and its sub¬ 
sidiaries have certain “policies” (the above mentioned let¬ 
ter refers to them as benefits) which are or may be called 
“policies” of the former. The “policies” referred to are* 

* The series of benefits described in the above-mentioned circular 
letter dated March 16, 1931, includes one other benefit (or "policy”, as 
the Board calls it), namely, the Plans of Employees’ Representation with 
which we have dealt above. 
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(a) A Relief Plan affording financial assistance for Em¬ 
ployees and their families in case of sickness or death, | the 
entire cost of the administration of which the Corporation 
Petitioner pays, so that the contributions of the employees 
will be available for distribution in benefits; 

(b) A Pension Plan financed entirely by the Corpbra- 
tion Petitioner and instituted so that its employees and 
those of its subsidiaries may be pensioned; 

(c) A Savings and Stock Ownership Plan to help em¬ 
ployees to save systematically a part of their earnings 
through the acquisition upon favorable terms of the pre¬ 
ferred stock of the Corporation Petitioner; and 

(d) A Vacation Plan under which the Corporation Peti¬ 
tioner and its subsidiaries give to their respective employees 
vacations with pay. 

But what of all that? Is there anything wrong atjout 
a parent corporation having such plans for the benefit of 
its employees and those of its subsidiaries? There is noth¬ 
ing in the record to show that they were foisted upon the 
subsidiaries or that any employee of any of the sub¬ 
sidiaries was required to accept any of the benefits of; or 
make any contribution to, any of such plans. If they may 
properly be called policies of the Corporation Petitioner, 
it cannot be denied that they are good policies, designed End 
operated in the interest of all the employees. And again 
we say: What of it? Those facts cannot warrant eveiji a 
supposition that the Corporation Petitioner interfered! in 
any respect with the employees of any of its subsidiaries. 
Such employees were in no sense the employees of the Cor¬ 
poration Petitioner. 

I 

To the extent that any such plans had to do with the 
relations between the Company Petitioner or any other 
subsidiary of the Corporation Petitioner, and its employees, 
they were also the plans of the subsidiary. But is there any¬ 
thing wrong about a parent corporation and its subsidiary 
having any kind of plan in common so long as it is a lafw- 
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ful plan? Cannot a father who is engaged in one business 
have a plan relating to his employees which is identical 
with a plan which his son has relating to the employees 
of the latter in an entirely separate business without that 
fact evidencing any interference by the father with the 
relations between the son and his employees? 

Even assuming that, because of their relations and the 
views of the father concerning the plan, they agree as to 
policy in that regard, the plan is nevertheless that of the 
son and the policy involved therein is the policy of the son. 
The operations of the father and son under their respective 
plans are their respective operations and the acts performed 
by them thereunder must be considered their respective 
acts, unless and until it shall be shown by affirmative evi¬ 
dence that the father so thoroughly dominates and controls 
the son as to rob his actions of all quality of true indepen¬ 
dence. 

By way, apparently, of a further effort to support its 
above-mentioned finding the Board refers to and relies 
upon a considerable amount of hearsay evidence consisting 
of statements which appear in various publications and 
other documents. Typical of the character of the evidence 
so relied upon by the Board (e.g. R. 10951-3) is a statement 
contained in a booklet (R. 8782-816) which recites that it 
was “Distributed at 1928 annual joint conference of em¬ 
ployee representatives and management representatives of 
the Bethlehem Steel Corporation'’ (R. 8784). The record 
herein is replete with evidence that the Plans are in effect 
at the Plants and Works of the Company Petitioner, where¬ 
as there is nowhere in the record any evidence that the 
Corporation Petitioner operated any plant or works or that 
the employees of the Corporation Petitioner ever had any 
representation plan or any annual conferences with any 
“management representatives” and all evidence in the 
case that bears in any respect on the point is entirely to the 
contrary. 
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In further pursuit of its mountain making effortjs, the 
Board adverts to the fact that the Bethlehem Review, 
a publication distributed by the Company Petitioner 
among its employees, was described in two instances as 
“A Bulletin of News for the Employees of Bethlehem 
Steel Corporation’’ and in other instances as “A Bulletin of 
News for the Employees of the Subsidiary Companies of the 
Bethlehem Steel Corporation” (R. 10951). The Boatd ap¬ 
parently attempts thereby to imply that the Bethlehem Re¬ 
views were the voice of the Corporation Petitioner and it, 
perhaps, attempts also to suggest that the employees in¬ 
volved in Case No. C-170 were the employees of th^ Cor¬ 
poration Petitioner, rather than of the Company Petitioner. 
Either attempt must be unsuccessful. The uncpntra- 
dicted evidence and the undisputed allegations to Much 
we have referred in subdivision 1 of this Point D establish 
the corporate integrity of the Company Petitioner anjd de¬ 
fine the corporate functions of the Corporation Petitioner 
and thereby adequately dispose of any attempt to impty that 
the latter controlled or participated in the labor relations 
of the former in the slightest degree and preclude any sug¬ 
gestion that the employees involved in Case No. C-170 iwere 
other than employees of the Company Petitioner. jtyEore- 
over, it is significant to note that, in referring to the above- 
mentioned bulletins, the Board ignored or, at any |rate, 
failed to mention the fact (stipulated by its own coujnsel) 
that every one of the bulletins upon which it relies wa^ pre¬ 
pared and distributed by the Company Petitioner amohg its 
employees (R. 10856-7). 

The Board predicates the responsibility which is a| pre¬ 
requisite to the validity of the Order as against the Corpor¬ 
ation Petitioner upon the control which it finds that the | Cor¬ 
poration Petitioner exercised over the Company Petitioner. 
We have shown above that the control incident to the cor¬ 
porate relationship between the Corporation Petitioneij and 
the Company Petitioner is not sufficient to sustain the infer- 
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ence drawn by the Board. We have also shown the immater¬ 
iality and insufficiency of the other evidence upon which the 
Board relies to support its conclusions with respect to 
the Corporation Petitioner. 

We believe that the Court will readily see the striking 
similarity between the facts in this case and the facts in 
The Press Co., Inc. v. National Labor Relations Board, 
recently decided by it.* Indeed, what this Court there said 
may be so aptly applied here that we take the liberty of 
quoting it: 

"Here we have an active solvent corporation exer¬ 
cising its charter powers in the normal and ordinary 
way and with a full staff of officers and directors 
with power of control. There is no evidence in 
the case, nor does the Board suggest, that its corpo¬ 
rate entity is a fiction or that it should be disregarded 
in order that justice may be done. Its employees 
look to it and not to the Gannett Co. for the perform¬ 
ance of its contract with them. For violation of its 
duties or obligations, it should be and is now being 
held responsible, and there is no possible suggestion 
in the record that a judgment against it will not be 
effective to that end. 

********* 

“Here the evidence wholly fails to show control, 
active or otherwise, but on the contrary on the issue 
in question shows that Press Co. acting through its 
own editorial director in the discharge of his official 
duties did the wrongful acts.” 

We submit, therefore, that the findings of the Board with 
respect to the Corporation Petitioner are erroneous in fact 
and in law and that the Order, in so far as it is based there¬ 
on and is addressed to the Corporation Petitioner, is invalid 
in its entirety. 

* As appears from National Labor Relations Board v. Timken Silent 
Automatic Company. 114 F. 2d) 449 (C. C. A. 2d., 1940), the Second Cir¬ 
cuit Court of Appeals is fully in accord with the views expressed by this 
Court in the Press Co. case. 
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CONCLUSION 

The Order Should Be Set Aside in Its Entirety on 
the Ground that the Petitioners Were Denied a Fair 
Hearing and Due Process of Law. 

But, in the event that this Court shall not set aside the 
Order upon that ground, then 

The Application to Adduce Additional Evidence 
Should Be Granted and the Decision on the Meritb on 
the Review of the Order Should Be Postponed iintil 
after Compliance by the Board with the Order of this 
Court Made on the Granting of said Application and the 
Completion of such further Proceedings Herein as this 
Court Shall by Further Order Direct To Be Had pjrior 
to its Decision on the Merits on the Review of the Orjder. 

But, in the further event that this Court shall deny 
said Application, then 

Those Parts of the Order Numbered 1(a), (b) and 
(c) and 2(a), (b), (c) and (d) Should Be Set Asid^. 

And 

I 

The Request of the Board for the Enforcement of 
the Order Should Be Denied. 

Dated: December 23, 1940. 

Respectfully submitted, 

Cravath, deGersdorff, Swaine & WboD, 
Attorneys for the petitioners in No. 7503, 
Bethlehem Steel Company and Bethlehem 
Steel Corporation 

Hoyt A. Moore, 

Alfred McCormack, 

Richard H. Wilmer, 

Fontaine Broun, 

Of Counsel. 
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of paragraph 2 of Rule 8 of the Rules of this Court, the rele- 
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vant parts of the statute and regulations involved in this 
case and (2) to set forth, for the convenience of the Court, 
the Order and certain parts of the record to which the Peti¬ 
tioners believe the Court will wish to refer and to which, in 
the Brief, they have particularly invited the attention of 
the Court. 

In accordance with that purpose there are set forth here¬ 
in (1) the pertinent provisions of the National Labor Rela¬ 
tions Act; (2) the pertinent provisions of the Rules and 
Regulations, Series 1, as amended, of the National Labor 
Relations Board; (3) the Order; (4) certain parts of para¬ 
graph 224 of the Statement of Exceptions to which the 
attention of the Court is particularly invited in the Brief; 
(5) the three stipulations, each entered into by counsel for 
certain of the parties in Case No. C-170, with respect to the 
origin and history of the Plans; and (6) the stipulation en¬ 
tered into by counsel for certain of the parties in Case No. 
C-170 with respect to the manner in which the nominations 
and elections were held at the Cambria Plant. 

As is pointed out in the Brief the three stipulations 
described in clause (5) of the foregoing paragraph (R. 9563- 
637), together with the exhibits therein referred to (R. 
9630-748, 10100-783, 10860-8), constitute the only evidence 
with respect to the Plans, other than the Cambria Plan, ex¬ 
cept (a) the documents themselves in which the provisions 
of those Plans are contained and which documents appear 
in the record as follows: * 


* It will be noted that in all but one instance (the Bethlehem Plan) 
in this tabulation, more than one point in the record is cited for each 
Existing Plan referred to in such tabulation. That is necessary because, 
although a complete copy of each of the Plans as they existed after the 
amendments and changes made in 1935, as well as a complete copy or 
copies of each of the Existing Plans as they existed from time to time 
thereafter, was received in evidence in Case No. C-170, in an endeavor 
to eliminate duplications in so far as possible in order to comply with the 
provisions of subparagraph (3) of paragraph 3 of Rule 32 of the Rules 
of this Court, the Petitioners designated for printing the copy of each of 
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The Bethlehem Plan at R. 10768-82; 

The Maryland Plan at R. 10545-63, as modified, as ap¬ 
pears at R. 169-70; 

The Steelton Plan at R. 10653-73, as modified, ?ls ap¬ 
pears at R. 10712; 

The Lebanon Plan at R. 10600-18, as modified, as ap¬ 
pears at R. 10713-5; 

The Lackawanna Plan at R. 10564-82, as modified, as 
appears at R. 10710-2; 

The Concentrator Plan at R. 10583-99, as modified, as 
appears at R. 10715; 

The Leetsdale Plan at R. 10636-52, as modified, as 
appears at R. 10715-6; and 

The Rankin Plan as it existed when operations there¬ 
under ceased at R. 10619-35; 

(b) the schedules of grievances handled under each of jthose 
Plans from January 1, 1936, to May 31, 1937, which appear 
in the record at pages 9883 to 10100, together with copies of 
minutes of certain meetings admitted in evidence to! sup¬ 
plement such schedules (R. 8919-9154); (d) copies of cer¬ 
tain letters having reference to the amendments; and 
changes made in the provisions of the Leetsdale Pl&n in 

the Plans as they existed after the amendments and changes made jin the 
provisions thereof in 1935, together with a statement (e.g., R. ;132-3, 
169-70, 10712-6) which sets forth those respects in which the cppy of 
each of the Existing Plans as they existed after the amendments and 
changes made in the provisions thereof in 1935, differs from the c<j>py or 
copies of each of the Existing Plans as they existed from time tq time 
thereafter, and omitted the printing of the Existing Plans as they ejxisted 
at such later times. 

The provisions of the Cambria Plan appear in the record at j pages 
8240-58, as modified as appears at R. 169-70. 

Wherever reference is made in the Appendix to a particular provision 
of one of the Existing Plans and such provision was not affected by the 
statement of differences, i.e., no change in the particular provision was 
made after the amendments and changes made in 1935, only such pro¬ 
vision in the complete copy of the Plan printed in the record is citedl 


i 
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1937 (R. 10857-60); (e) a stipulation entered into by coun¬ 
sel for certain of the parties in Case No. C-170 showing that 
the employees of the Company Petitioner have during 
working hours the amount of spare time stated therein (R. 
10843-7); and except in so far as certain printed material 
(including copies of The Bethlehem Review and certain 
other documents) in which reference was made to the Plans 
or some of them, and evidence concerning the distribution 
or posting thereof, as the case may have been, at the Plants 
and Works; (R. 8915-8, 10783-830, 10837-42, 10848, 8871-914, 
10856-7, 8283-310, 8778-81, 8817-20, 8829-44, 8847-70) may be 
considered to be evidence regarding those Plans. 


I. 


The pertinent provisions of the National Labor Relations 
Act (Act of July 5, 1935, c. 372, 49 Stat. 449; Secs. 151*166, 
Tit. 29, U.S.C.) are as follows: 

FINDINGS AND POLICY 

Section 1. The denial by employers of the right of em¬ 
ployees to organize and the refusal by employers to accept 
the procedure of collective bargaining lead to strikes and 
other forms of industrial strife or unrest, which have the 
intent or the necessary effect of burdening or obstructing 
commerce by (a) impairing the efficiency, safety, or opera¬ 
tion of the instrumentalities of commerce; (b) occurring 
in the current of commerce; (c) materially affecting, re¬ 
straining, or controlling the flow of raw materials or manu¬ 
factured or processed goods from or into the channels of 
commerce, or the prices of such materials or goods in 
commerce; or (d) causing diminution of employment and 
wages in such volume as substantially to impair or disrupt 
the market for goods flowing from or into the channels of 
commerce. 

The inequality of bargaining power between employees 
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who do not possess full freedom of association or 4ctual 
liberty of contract, and employers who are organized in the 
corporate or other forms of ownership association substan¬ 
tially burdens and affects the flow of commerce, and J:ends 
to aggravate recurrent business depressions, by depressing 
wage rates and the purchasing power of wage earners in 
industry and by preventing the stabilization of competitive 
wage rates and working conditions within and between 
industries. 

Experience has proved that protection by law of the 
right of employees to organize and bargain collectively 
safeguards commerce from injury, impairment, or interrup¬ 
tion, and promotes the flow of commerce by removing cer¬ 
tain recognized sources of industrial strife and unrest, by 
encouraging practices fundamental to the friendly adjust¬ 
ment of industrial disputes arising out of differences las to 
wages, hours, or other working conditions, and by restoring 
equality of bargaining power between employers! and 
employees. 


It is hereby declared to be the policy of the Ujnited 
States to eliminate the causes of certain substantial obstruc¬ 
tions to the free flow of commerce and to mitigatej and 
eliminate these obstructions when they have occurred by 
encouraging the practice and procedure of collective, bar¬ 
gaining and by protecting the exercise by workers of full 
freedom of association, self-organization, and designatipn of 
representatives of their own choosing, for the purpose of 
negotiating the terms and conditions of their employment 
or other mutual aid or protection. 


DEFINITIONS 

Sec. 2. When used in this Act— j 

(1) The term “person” includes one or more individ¬ 
uals, partnerships, associations, corporations, legal rppre- 


j 

i 
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sentatives, trustees, trustees in bankruptcy, or receivers. 

(2) The term “employer” includes any person acting 
in the interest of an employer, directly or indirectly, but 
shall not include the United States, or any State or political 
subdivision thereof, or any person subject to the Railway 
Labor Act, as amended from time to time, or any labor 
organization (other than when acting as an employer), or 
anyone acting in the capacity of officer or agent of such 
labor organization. 

(3) The term “employee” shall include any employee, 
and shall not be limited to the employees of a particular 
employer, unless the Act explicitly states otherwise, and 
shall include any individual whose work has ceased as a 
consequence of, or in connection with, any current labor 
dispute or because of any unfair labor practice, and who 
has not obtained any other regular and substantially equiv¬ 
alent employment, but shall not include any individual 
employed as an agricultural laborer, or in the domestic 
service of any family or person at his home, or any indi¬ 
vidual employed by his parent or spouse. 

(4) The term “representatives” includes any individual 
or labor organization. 

(5) The term “labor organization” means any organiza¬ 
tion of any kind, or any agency or employee representation 
committee or plan, in which employees participate and 
which exists for the purpose, in whole or in part, of dealing 
with employers concerning grievances, labor disputes, 
wages, rates of pay, hours of employment, or conditions of 
work. 

(6) The term “commerce” means trade, traffic, com¬ 
merce, transportation, or communication among the several 
States, or between the District of Columbia or any Territory 
of the United States and any State or other Territory, or 
between any foreign country and any State, Territory, or 
the District of Columbia, or within the District of Columbia 



7 


or any Territory, or between points in the same State but 
through any other State or any Territory or the District of 
Columbia or any foreign country. 

(7) The term “affecting commerce” means in commerce, 
or burdening or obstructing commerce or the free fljow of 
commerce, or having led or tending to lead to a labbr dis¬ 
pute burdening or obstructing commerce or the free flow 
of commerce. 

(8) The term “unfair labor practice” means any |infair 
labor practice listed in section 8. 

* * * * * * * * * ! * 

Sec. 6. (a) The Board shall have authority from tijme to 
time to make, amend, and rescind such rules and regulations 
as may be necessary to carry out the provisions of thiis Act. 
Such rules and regulations shall be effective upon publica¬ 
tion in the manner which the Board shall prescribe. 

RIGHTS OF EMPLOYEES 

Sec. 7. Employees shall have the right to self-organi¬ 
zation, to form, join, or assist labor organizations, to bargain 
collectively through representatives of their own choosing, 
and to engage in concerted activities, for the purpose of 
collective bargaining or other mutual aid or protectioijn. 

Sec. 8. It shall be an unfair labor practice fdr an 
employer— 

(1) To interfere with, restrain, or coerce employees 
in the exercise of the rights guaranteed in section 7.j 

(2) To dominate or interfere with the formation ojr ad¬ 
ministration of any labor organization or contribute finan¬ 
cial or other support to it: Provided, That subject to pules 
and regulations made and published by the Board pursuant 
to section 6 (a), an employer shall not be prohibited prom 
permitting employees to confer with him during working 
hours without loss of time or pay. 

* * * • * * * * * * 
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REPRESENTATIVES AND ELECTIONS 

Sec. 9. (a) Representatives designated or selected for 
the purposes of collective bargaining by the majority of the 
employees in a unit appropriate for such purposes, shall be 
the exclusive representatives of all the employees in such 
unit for the purposes of collective bargaining in respect to 
rates of pay, wages, hours of employment, or other condi¬ 
tions of employment: Provided , That any individual em¬ 
ployee or a group of employees shall have the right at any 
time to present grievances to their employer. 

********** 

PREVENTION OF UNFAIR LABOR PRACTICES 

Sec. 10. (a) The Board is empowered, as hereinafter 
provided, to prevent any person from engaging in any un¬ 
fair labor practice (listed in section 8) affecting commerce. 
This power shall be exclusive, and shall not be affected by 
any other means of adjustment or prevention that has been 
or may be established by agreement, code, law, or otherwise. 

(b) whenever it is charged that any person has en¬ 
gaged in or is engaging in any such unfair labor practice, 
the Board, or any agent or agency designated by the Board 
for such purposes, shall have power to issue and cause to be 
served upon such person a complaint stating the charges in 
that respect, and containing a notice of hearing before the 
Board or a member thereof, or before a designated agent or 
agency, at a place therein fixed, not less than five days after 
the serving of said complaint. Any such complaint may be 
amended by the member, agent, or agency conducting the 
hearing or the Board in its discretion at any time prior to the 
issuance of an order based thereon. The person so com¬ 
plained of shall have the right to file an answer to the orig¬ 
inal or amended complaint and to appear in person or other¬ 
wise and give testimony at the place and time fixed in the 
complaint. In the discretion of the member, agent or agency 
conducting the hearing or the Board, any other person may 
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be allowed to intervene in the said proceeding and to; pre¬ 
sent testimony. In any such proceeding the rules of evicfence 
prevailing in courts of law or equity shall not be controlling. 

(c) The testimony taken by such member, agept or 
agency or the Board shall be reduced to writing and j filed 
with the Board. Thereafter, in its discretion, the Board up¬ 
on notice may take further testimony or hear argument. If 
upon all the testimony taken the Board shall be of the 
opinion that any person named in the complaint ha^ en¬ 
gaged in or is engaging in any such unfair labor practice, 
then the Board shall state its findings of fact and shall jssue 
and cause to be served on such person an order requiring 
such person to cease and desist from such unfair labor prac¬ 
tice, and to take such affirmative action, including reinstate¬ 
ment of employees with or without back pay, as will Effec¬ 
tuate the policies of this Act. Such order may furthet* re¬ 
quire such person to make reports from time to time show¬ 
ing the extent to which it has complied with the ordEr. If 
upon all the testimony taken the Board shall be of the 
opinion that no person named in the complaint has engaged 
in or is engaging in any such unfair labor practice, thefi the 
Board shall state its findings of fact and shall issue an qrder 
dismissing the said complaint. 


(e) The Board shall have power to petition any circuit 
court of appeals of the United States (including the Court 
of Appeals of the District of Columbia), or if all the circuit 
courts of appeals to which application may be made are in 
vacation, any district court of the United States (including 
the Supreme Court of the District of Columbia), withinj any 
circuit or district, respectively, wherein the unfair l^bor 
practice in question occurred or wherein such person resides 
or transacts business, for the enforcement of such order and 
for appropriate temporary relief or restraining order,! and 
shall certify and file in the court a transcript of the entire 
record in the proceeding, including the pleadings and testi- 


i 

i 



10 


mony upon which such order was entered and the findings 
and order of the Board. Upon such filing, the court shall 
cause notice thereof to be served upon such person, and 
thereupon shall have jurisdiction of the proceeding and of 
the question determined therein, and shall have power to 
grant such temporary relief or restraining order as it deems 
just and proper, and to make and enter upon the pleadings, 
testimony, and proceedings set forth in such transcript a de¬ 
cree enforcing, modifying, and enforcing as so modified, or 
setting aside in whole or in part the order of the Board. No 
objection that has not been urged before the Board, its mem¬ 
ber, agent or agency, shall be considered by the court, un¬ 
less the failure or neglect to urge such objection shall be 
excused because of extraordinary circumstances. The find¬ 
ings of the Board as to the facts, if supported by evidence, 
shall be conclusive. If either party shall apply to the 
court for leave to adduce additional evidence and shall show 
to the satisfaction of the court that such additional evidence 
is material and that there were reasonable grounds for the 
failure to adduce such evidence in the hearing before the 
Board, its member, agent, or agency, the court may order 
such additional evidence to be taken before the Board, its 
member, agent, or agency, and to be made a part of the 
transcript. The Board may modify its findings as to the facts, 
or make new findings, by reason of additional evidence so 
taken and filed, and it shall file such modified or new find¬ 
ings, which, if supported by evidence, shall be conclusive, 
and shall file its recommendations, if any, for the modifica¬ 
tion or setting aside of its original order. The jurisdic¬ 
tion of the court shall be exclusive and its judgment and 
decree shall be final, except that the same shall be subject 
to review by the appropriate circuit court of appeals if appli¬ 
cation was made to the district court as hereinabove pro¬ 
vided, and by the Supreme Court of the United States upon 
writ of certiorari or certification as provided in sections 239 
and 240 of the Judicial Code, as amended (U. S. C., title 28, 
secs. 346 and 347). 
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(f) Any person aggrieved by a final order of the Board 
granting or denying in whole or in part the relief sought 
may obtain a review of such order in any circuit court Of ap¬ 
peals of the United States in the circuit wherein the ijnfair 
labor practice in question was alleged to have been engaged 
in or wherein such person resides or transacts business, 
or in the Court of Appeals of the District of Columbia, by 
filing in such court a written petition praying that the Order 
of the Board be modified or set aside. A copy of such petition 
shall be forthwith served upon the Board, and thereupon 
the aggrieved party shall file in the court a transcript cjf the 
entire record in the proceeding, certified by the Boarcjl, in¬ 
cluding the pleading and testimony upon which the <j>rder 
complained of was entered and the findings and ord^r of 
the Board. Upon such filing, the court shall proceed iiji the 
same manner as in the case of an application by the Board 
under subsection (e), and shall have the same exclusive 
jurisdiction to grant to the Board such temporary relief or 
restraining order as it deems just and proper, and in like 
manner to make and enter a decree enforcing, modifying, 
and enforcing as so modified, or setting aside in whole or in 
part the order of the Board; and the findings of the Board 
as to the facts, if supported by evidence, shall in like man¬ 
ner be conclusive. 

* * * # # * * * 

Sec. 16. This Act may be cited as the “National Labor 
Relations Act”. 

i 

i 

* * * # * * # # * | * 

IL | 

The pertinent provisions of the Rules and Regulations, 
Series 1, as amended, of the National Labor Relations Board 
(R- 43-61) are as follows: 

Article I 

DEFINITIONS | 

Section 1. The terms “person”, “employer”, “employee”, 
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“representatives”, “labor organization”, “commerce”, “af¬ 
fecting commerce”, and “unfair labor practice”, as used 
herein, shall have the meanings set forth in Section 2 of 
the National Labor Relations Act, a copy of which Act is 
appended hereto. 

Sec. 2. The term “Act” as used herein shall mean the 
National Labor Relations Act, and the term “Board” shall 
mean the National Labor Relations Board. 

Sec. 3. The term “Region” as used herein shall mean 
that part of the United States or any Territory thereof fixed 
by the Board as a particular Region. 

Sec. 4. The term “Regional Director” as used herein shall 
mean the agent designated by the Board as Regional Direc¬ 
tor for a particular Region. 

Sec. 5. The term “Trial Examiner” as used herein shall 
mean the Board, its member, agent or agency conducting 
the hearing. 

Sec. 6. The term “State” as used herein shall include all 
States, Territories, and possessions of the United States and 
the District of Columbia. 

Article II 

PROCEDURE UNDER SECTION 10 OF THE ACT FOR THE 
PREVENTION OF UNFAIR LABOR PRACTICES 

#***##*#** 

MOTIONS 

Sec. 14. All motions made previous to or subsequent to 
the hearing shall be filed in writing with the Regional 
Director issuing the complaint, and shall briefly state the 
order or relief applied for and the grounds for such motion. 
The moving party shall file an original and three additional 
copies of all such motions for the use of the Board. Imme¬ 
diately upon the filing of such motion, the moving party 
shall serve a copy thereof upon each of the other parties 
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to the proceeding. All motions made at the hearing I (ex¬ 
cept motions to intervene, as provided in Section 19 of this 
Article) shall be stated orally and included in the steno¬ 
graphic report of the hearing. 

Sec. 15. The Trial Examiner designated to conduct the 
hearing shall rule upon all motions (except as provided in 
Sections 6 , 12, and 19 of this Article). The Trial Exanjiiner 
may, before the hearing, rule on motions filed previous to 
the hearing, and shall file his ruling, and any order in | con¬ 
nection therewith, with the Regional Director issuing the 
complaint. The Regional Director shall cause copies thereof 
to be served upon the parties to the proceeding. Rulings on 
motions, and any orders in connection therewith, if an¬ 
nounced at the hearing, shall be stated orally and incliided 
in the stenograhpic report of the hearing; in all other dases 
they shall be issued in writing and filed with the Regional 
Director, who shall cause a copy of the same to be served 
upon each of the parties to the proceeding, or shall be jcon- 
tained in the Intermediate Report. Whenever the iTrial 
Examiner has reserved his ruling on any motion, and the 
proceeding is thereafter transferred to and continued be¬ 
fore the Board pursuant to Section 37 of this Article^ the 
Board shall rule on such motion. 

I 

Sec. 16. All motions, rulings, and orders shall becjome 
part of the record in the proceeding, and rulings and orders 
claimed to be substantially prejudicial shall be reviewed 
by the Board, upon request made for such review, in con¬ 
junction with the Board’s consideration of the Intermediate 
Report. 

I 

* * * # * * * * * | * 

ANSWER 

Sec. 10. The respondent shall have the right, withinjfive 
days from the service of the complaint, to file an answer 
thereto. Such answer shall contain a short and simple stjate- 
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ment of the facts which constitute the grounds of defense. 
Respondent shall specifically admit or deny or explain each 
of the facts alleged in the complaint, unless respondent is 
without knowledge, in which case respondent shall so state, 
such statement operating as a denial. Any allegation in the 
complaint not specifically denied in the answer, unless re¬ 
spondent shall state in the answer that respondent is with¬ 
out knowledge, shall be deemed to be admitted to be true 
and may be so found by the Board.** 


WITNESSES AND SUBPENAS 

* ********* 

Sec. 21. Any member of the Board may issue subpenas 
requiring the attendance and testimony of witnesses and the 
production of any evidence, including books, records, cor¬ 
respondence, or documents that relate to any matter under 
investigation or in question, before the Board, its member, 
agent, or agency, conducting the hearing or investigation. 
Applications for the issuance of such subpenas may be filed 
by any party to the proceedings with the Regional Director, 
or, during the hearing, with the Trial Examiner. Such ap¬ 
plications shall be timely and shall specify the name of the 
witness and the nature of the facts to be proved by him, 
and must specify the documents, the production of which is 
desired, with such particularity as will enable them to be 
identified for the purposes of production. 

********** 

HEARING 

Sec. 23. The hearing for the purpose of taking evidence 
upon a complaint shall be conducted by a Trial Examiner 
specifically designated by the Board, by the Chief Trial Ex¬ 
aminer, or by the Regional Director. At any time a Trial 
Examiner may be designated to take the place of the Trial 
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Examiner previously designated to conduct the hearing. 
Such hearings shall be public, unless otherwise ordered by 
the Trial Examiner. 

Sec. 24. It shall be the duty of the Trial Examiher to 
inquire fully into the facts as to whether the respondent 
has engaged in or is engaging in an unfair labor practice 
affecting commerce as set forth in the complaint or amended 
complaint. Counsel for the Board, and the Trial Exam¬ 
iner, shall have power to call, examine, and cross-exalmine 
witnesses and to introduce into the record documentajry or 
other evidence. j 

Sec. 25. Any party to the proceeding shall have the 
right to appear at such hearing in person, by counsel, or 
otherwise, to call, examine, and cross-examine witnesses, 
and to introduce into the record documentary or other evi¬ 
dence. 

I 

Sec. 26. In any such proceeding the rules of evidence 
prevailing in courts of law or equity shall not be controlling. 


Sec. 27. In any such proceeding stipulations of fact 
be introduced in evidence with respect to any issue. 


imay 


Sec. 28. Any objection with respect to the conduct oj: the 
hearing, including any objection to the introduction of!evi¬ 
dence, shall be stated orally, together with a short state¬ 
ment of the grounds of such objection, and included in the 
stenographic report of the hearing. No such objection shall 
be deemed waived by further participation in the pro¬ 
ceeding. 

Sec. 29. Any party to the proceeding shall be entitled 
to a reasonable period at the close of the hearing for pral 
argument, which shall not be included in the stenographic 
report of the hearing unless the Trial Examiner so directs. 
The parties shall be entitled to file briefs or written state¬ 
ments only with permission of the Trial Examiner. 

* * * * * * * * j * 
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INTERMEDIATE REPORT AND TRANSMISSION OF CASE TO THE BOARD 

Sec. 32. After a hearing for the purpose of taking evi¬ 
dence upon a complaint, the Trial Examiner shall prepare 
an Intermediate Report, which he shall file with the Re¬ 
gional Director issuing the complaint, who will thereafter 
transmit the original of the Intermediate Report to the 
Board in Washington, D. C., and cause a copy thereof to be 
served upon each of the parties to the proceeding. Such 
report shall contain (a) findings of fact, separately stated 
and numbered, and (b) recommendations as to what dis¬ 
position of the case should be made, which may include, 
if it be found that respondent has engaged in or is engaging 
in the alleged unfair labor practice, a recommendation 
as to what affirmative action should be taken by respondent 
to bring about a condition in harmony with the law. 

Sec. 33. Thereafter the Regional Director issuing the 
complaint shall forward to the Board in Washington, D. C., 
the charge, complaint, amended complaint, notice of hear¬ 
ing, answer, amended answer, motions, rulings, orders, the 
stenographic report of the hearing, stipulations, exhibits, 
documentary evidence, and depositions, all of which, to¬ 
gether with the Intermediate Report and exceptions, shall 
constitute the record in the case. 

EXCEPTIONS TO THE RECORD AND INTERMEDIATE REPORT 

Sec. 34. If any party desires to take an exception to the 
Intermediate Report or to any other part of the record (in¬ 
cluding rulings upon all motions or objections) he shall 
within ten days from the date of service of the Intermediate 
Report file with the Board at Washington, D. C., four copies 
of a statement in writing setting forth such exceptions. 
Immediately upon the filing of the statement of exceptions 
the party filing the same shall serve a copy thereof upon 
each of the other parties to the proceeding. Upon proper 
cause shown, the Board may extend the period within 
which to file a statement of exceptions. 
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Sec. 35. No matter not included in a statement of excep¬ 
tions may thereafter be objected to before the Board! and 
failure to file a statement of exceptions shall operate asj sub¬ 
mission of the case to the Board on the record and the Inter¬ 
mediate Report. 

I 

i 

PROCEDURE BEFORE THE BOARD j 

i 

Sec. 36. Where the Trial Examiner has found in hi^ In¬ 
termediate Report that the respondent has engaged in br is 
engaging in unfair labor practices affecting commerce! the 
Board may, upon the expiration of the period for filing a 
statement of exceptions, as provided in Section 34 of j this 
Article, decide the matter forthwith upon the record, or 
after the filing of briefs, or oral argument, or may reopen 
the record and receive further evidence, or require! the 
taking of further evidence before a member of the B<pard 
or other agent or agency, or may make other dispositiojn of 
the case. The Board shall notify the parties of the time land 
place for any such submission of briefs, oral argument, or 
taking of further evidence. 

Where the Trial Examiner has found in his Intermediate 
Report that the respondent has not engaged in and is j not 
engaging in unfair labor practices affecting commerce, jand 
no exceptions have been filed within the period for filing 
a statement of exceptions, as provided in Section 34 of this 
Article, the case shall be considered closed. The Bojard 
may, upon motion made within a reasonable period ^nd 
upon proper cause shown, reopen the record for further 
proceedings in accordance with this Section. 

Sec. 37. Whenever the Board deems it necessary in orjder 
to effectuate the purposes of the Act, it may permit a chajrge 
to be filed with it, in Washington, D. C., or may, at any ti|me 
after a charge has been filed with a Regional Director pur¬ 
suant to Section 2 of this Article, order that such chaijge, 
and any proceeding which may have been instituted! in 
respect thereto— 
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(a) be transferred to and continued before it, for 
the purpose of consolidation with any proceeding 
which may have been instituted by the Board, or for 
any other purpose; or 

(b) be consolidated for the purpose of hearing, 
or for any other purpose, with any other proceeding 
which may have been instituted in the same region; 
or 

(c) be transferred to and continued in any other 
Region, for the purpose of consolidation with any 
proceeding which may have been instituted in or 
transferred to such other Region, or for any other 
purpose. 

The provisions of Section 3 to 31, inclusive, of this Arti¬ 
cle shall, in so far as applicable, apply to proceedings before 
the Board pursuant to this Section, and the powers granted 
to Regional Directors in such provisions shall, for the pur¬ 
pose of this Section, be reserved to and exercised by the 
Board. After the transfer of any charge and any proceed¬ 
ing which may have been instituted in respect thereto from 
one Region to another pursuant to this Section, the provi¬ 
sions of Sections 3 to 36, inclusive, of this Article, shall 
apply to such charge and such proceeding as if the charge 
had originally been filed in the Region to which the trans¬ 
fer is made. 

Sec. 38. After a hearing for the purpose of taking evi¬ 
dence upon the complaint in any proceeding over which the 
Board has assumed jurisdiction in accordance with Section 
37 of this Article, the Board may— 

(a) direct that the Trial Examiner prepare an 
Intermediate Report, in which case the provisions of 
Sections 32 to 36, inclusive, of this Article shall in so 
far as applicable govern subsequent procedure, and 
the powers granted to Regional Directors in such 
provisions shall for the purpose of this Section be 
reserved to and exercised by the Board; or 

(b) decide the matter forthwith upon the record, 
or after the filing of briefs or oral argument; or 

(c) reopen the record and receive further evi- 
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dence, or require the taking of further evidence be¬ 
fore a member of the Board, or other agent or 
agency; or 

(d) make other disposition of the case. 

The Board shall notify the parties of the time and pl^ce of 
any such submission of briefs, oral argument, or taking of 
further evidence. 


HI. 

The Order (R. 10976-8), which appears immediately! after 
the Decision in the document in Case No. C-170 issued ljy the 
Board entitled “Decision and Order”, is as follows: 

ORDER I 

Upon the basis of the foregoing findings of fact and con¬ 
clusions of law, and pursuant to Section 10 (c) of th$ Na¬ 
tional Labor Relations Act, the National Labor Relations 
Board hereby orders that the respondents, Bethlehem $teel 
Company and Bethlehem Steel Corporation, and each of 
them, and their officers, agents, successors, and assigns, 
shall: 

1. Cease and desist from: 

(a) Dominating or interfering with the adifiinis- 
tration of the Plans of Employees’ Representation at 
the Cambria Plant, the Lackawanna Plant, j the 
Lebanon Plant, the Steelton Plant, the Maryland 
Plant, the Bethlehem Plant, the Concentrator Pjant, 
the Rankin Works, the Leetsdale Works No. l,iand 
the Leetsdale Works No. 2, or with the formation or 
administration of any other labor organization of the 
employees, and from contributing support to the jsaid 
Plans of Employees’ Representation or to any ojfcher 
labor organization of the employees; 

(b) Recognizing the said Plans of Employees’ 
Representation as the representatives of any of | the 
employees for the purposes of dealing with the) re¬ 
spondents concerning grievances, labor disputes, 
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wages, rates of pay, hours of employment, or other 
conditions of work; 

(c) In any other manner interfering with, re¬ 
straining, or coercing the employees in the exercise 
of their rights to self-organization, to form, join, or 
assist labor organizations, to bargain collectively 
through representatives of their own choosing, and to 
engage in concerted activities for the purposes of 
collective bargaining or other mutual aid or protec¬ 
tion as guaranteed in Section 7 of the National Labor 
Relations Act. 

2. Take the following affirmative action which the 
Board finds will effectuate the policies of the Act: 

(a) Withdraw all recognition from the Plans of 
Employees’ Representation at the Cambria Plant, the 
Lackawanna Plant, the Lebanon Plant, the Steelton 
Plant, the Maryland Plant, the Bethlehem Plant, the 
Concentrator Plant, the Rankin Works, the Leetsdale 
Works No. 1, and the Leetsdale Works No. 2 as the 
representative of any of the employees for the pur¬ 
pose of dealing with the respondents concerning 
grievances, labor disputes, wages, rates of pay, hours 
of employment, or conditions of work, and completely 
disestablish the said Plans as such representatives; 

(b) Post immediately in conspicuous places in 
each department of the Cambria Plant, the Lacka¬ 
wanna Plant, the Lebanon Plant, the Steelton Plant, 
the Maryland Plant, the Bethlehem Plant, the Con¬ 
centrator Plant, the Rankin Works, the Leetsdale 
Works No. 1, and the Leetsdale Works No. 2 notices 
stating (1) that the respondents will cease and desist 
as aforesaid, and (2) that the respondents withdraw 
all recognition from the Plans of Employees’ Repre¬ 
sentation at the Cambria Plant, the Lackawanna 
Plant, the Lebanon Plant, the Steelton Plant, 
the Maryland Plant, the Bethlehem Plant, the 
Concentrator Plant, the Rankin Works, the Leets¬ 
dale Works No. 1, and the Leetsdale Works No. 2, as 
the representatives of any of the employees for the 
purpose of dealing with the respondents concerning 
grievances, labor disputes, wages, rates of pay, hours 
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i 

of employment, or conditions of work, and completely 
disestablish said Plans as such representatives; j 

(c) Maintain such notices for a period of at jleast 
sixty (60) consecutive days from the date of porting; 

(d) Notify the National Labor Relations E)oard 
at Washington, D. C., in writing within ten (10) jdays 
from the date of this Order what steps the respond¬ 
ents have taken to comply herewith. 

AND IT IS FURTHER ORDERED that paragraphs 12 
and 14 of the complaint be, and they hereby are, dismissed. 

AND IT IS FURTHER ORDERED that those allegations 
in the complaint which allege that the respondents offered 
inducements to certain of their employees not to joih or 
assist the union; conducted a so-called “back-to-work” 
movement of their employees in a manner to interfere Tjvith, 
restrain, and coerce their employees in the exercise o| the 
rights guaranteed by Section 7 of the Act; caused the streets 
of Johnstown and surrounding communities to be patrolled 
by armed men for the purpose of interfering with, restrain¬ 
ing and coercing their employees; interfered with peaceful 
picketing by their striking employees; caused union mem¬ 
bers and organizers to be unjustly arrested, detained and 
sentenced; and caused union members to be brutally at¬ 
tacked and beaten in its Johnstown plant, be, and jthey 
hereby are, dismissed. 


IV. 

Those parts (R. 471-583) of paragraph 224 of the State¬ 
ment of Exceptions to which the attention of the Court is j par¬ 
ticularly invited in the Brief are as follows: 

I 

224. The Respondents except to the failure of the ^rial 

Examiner to find, in substance, each of the following fa<pts,* 
— 

* The paragraphs separately numbered with Arabic numerals in paren¬ 
theses set forth in this paragraph 224 of this Statement of Exceptions are 
sometimes referred to in such paragraphs so separately numbered as Find¬ 
ings of Fact. 



22 


which are, in substance, established by material and com¬ 
petent evidence and by the weight of such evidence: 

********** 

II. THE PLANS OF EMPLOYEES’ REPRESEN¬ 
TATION INVOLVED IN THIS PROCEEDING 

********** 

EVIDENTIARY FACTS 

A. The History of the Plans 

(10) On January 28, 1918, the Secretary of Labor of the 
United States appointed a committee known as the War 
Labor Conference Board for the purpose of devising for 
the period of the World War (hereinafter sometimes re¬ 
ferred to as the war) a method which would be acceptable 
to employers and employees for the adjustment of labor 
disputes. Said Board consisted of five officers of large cor¬ 
porations engaged in the production of war materials, five 
national officers of trade unions, and two representatives of 
the general public, to wit, Hon. William Howard Taft and 
Frank P. Walsh, Esq. (e.g. Res. Ex. No. 199-F, par. 1; R. 
9563).* 

(11) On March 29, 1918, said War Labor Conference 
Board made a report to the Secretary of Labor recommend¬ 
ing the creation for the period of the war of a National War 
Labor Board, whose duty it should be to adjust labor dis¬ 
putes, and setting forth certain principles and policies to 
govern relations between workers and employers in war 
industries for the duration of the war. These principles, 
agreed upon unanimously and voluntarily by both workers 
and employers, were, in substance, (a) that there should 
be no strikes or lock-outs during the war, (b) that the right 
of workers to organize in trade unions and to bargain col- 

* NOTE: References to the printed record have been added, and 
are not a part of such paragraph 224. 
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lectively through chosen representatives and the right of 
employers to organize in associations or in groups arid to 
bargain collectively through chosen representatives |were 
recognized and affirmed, (c) that such rights were riot to 
be denied, abriged or interfered with in any manner What¬ 
soever, (d) that employers were not to discharge workers 
for membership in trade unions or legitimate trade union 
activities, and (e) that workers, in exercising their right 
to organize, were not to use coercive measures of any kind 
to induce persons to join their organizations or to induce 
employers to bargain or deal therewith (e.g. Res. Exj No. 
199-F, par. 2; R. 9563). 

(12) On April 8,1918, the President of the United States 
by proclamation announced the appointment of the j Na¬ 
tional War Labor Board, pursuant to the recommendation 
of said War Labor Conference Board, and with personnel 
the same as said War Labor Conference Board, and| de¬ 
clared that the principles to be observed and the methods 
to be followed by said National War Labor Board shpuld 
be those recommended in the aforesaid Report. Said [Na¬ 
tional War Labor Board is hereinafter sometimes called! the 
War Labor Board (e.g. Res. Ex. No. 199-F, par. 3; R. 9564). 

(13) The principal object in the creation of the W ar 
Labor Board was the removal of the causes of interrupted 
production, by providing a means by which parties to con¬ 
troversies might continue their industrial efforts in jthe 
knowledge that their differences would be adjudicated 
fairly and honestly on the basis of principles formulated 
by both sides and guaranteeing fundamental justice to both 
sides (e.g. Res. Ex. No. 199-F, par. 4; R. 9564). 

(14) The War Labor Board functioned for a period of 
16 months, commencing in April 1918. During that period, 
1261 separate controversies were presented to that Boprd 
for decision, and it made awards or recommendations! in 
490 cases. The awards and findings of the War Labor Board 
in such cases for which information is available directly 
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affected more than 1,100 concerns which employed 711,500 
persons, counting only persons who were specified directly 
in the terms of the respective decisions. The influence of 
said decisions, however, was vastly wider than the number 
of them would indicate. In many of such cases the decision 
was applied in practice to employees of the respective con¬ 
cerns other than those in whose names the respective com¬ 
plaints were filed. One of such instances is the application 
by the Respondent Company of a decision relating to the 
employees at its Bethlehem Plant to its employees at its 
Steelton, Maryland and Lebanon Plants as hereinafter in 
paragraphs (20) and (21) of these Findings of Fact de¬ 
scribed. Very frequently also a decision in regard to one con¬ 
cern was accepted by other concerns which were similarly 
situated (e.g. Res. Ex. No. 199-F, par. 5; R. 9564-5). 

(15) In applying the principles adopted by it with ref¬ 
erence to collective bargaining, as hereinabove set forth, 
the War Labor Board in numerous cases directed employ¬ 
ers to bargain collectively with committees elected or ap¬ 
pointed by, or by groups of, their respective employees, or 
provided for the election of such committees under super¬ 
vision of said Board. In many awards and recommendations 
of said Board it was stated, in substance, that the right of 
workers to organize into trade unions and to bargain col¬ 
lectively through their chosen representatives was recog¬ 
nized and affirmed, that the workers should have free 
choice in the selection of committees to represent them and 
that the employer should meet with committees of his own 
employees for the purpose of adjusting any grievances that 
might arise (e.g. Res. Ex. No. 199-F, par. 6; R. 9565). 

(16) In some of said cases decided by the War Labor 
Board prior to September 19, 1918, the election of com¬ 
mittees to represent the employees concerned was directed 
or approved, and it was stated that the purposes of such 
committees were to give the employees a direct voice in 
determining their respective working conditions; to pro- 
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vide a method of mutual bargaining between the employer 
and representatives of shop and craft groups and a ready 
means for conference between employees and manjage- 
ment on matters of mutual interest; and to provide an 
agency for the prompt adjustments of labor disputes' in¬ 
cluding existing disputes then pending bfeore said Board. 
In at least 110 of the awards and recommendations wnich 
said Board made it was stated in substance that, as the right 
of workers to bargain collectively through committees jhad 
been recognized by the War Labor Board, the employer 
should recognize and deal with such committees after they 
were constituted by the employees (e.g. Res. Ex. No. 199-F. 
par. 7; R. 9565). 

(17) In one or more such cases the War Labor Bclard 
set forth in its decisions, in detail, plans of collective tar- 
gaining which involved the election of committees,! the 
qualification of voters and committeemen, the prescribing 
of an election procedure and the establishing of a method 
of adjusting labor disputes. A number of such plans of col¬ 
lective bargaining between employers and employees vfere 
adopted in various industrial plants at the request of, dr in 
compliance with a specific order of, or as part of the settle¬ 
ment of disputes pending before, said Board. One instance 
where a plan of collective bargaining was adopted in com¬ 
pliance with a specific order of the War Labor Board was 
the adoption in 1919 of a plan of collective bargaining at 
the Bethlehem Plant of the Respondent Company. In addi¬ 
tion, a number of employers throughout the United States, 
not at the time directly involved in any dispute before ?aid 
Board, voluntarily proposed to their respective employees, 
and agreed with them upon, plans similar to those afore¬ 
said. Among such employers were Midvale Steel and Ord¬ 
nance Company (hereinafter referred to as the Midvale 
Company) and its subsidiary companies, including Cambria 
Steel Company (the corporation which operated the Cam¬ 
bria Plant of the Respondent Company before the latter 
took over such operations and which was operating $aid 
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Plant at the time referred to) the employees and manage¬ 
ments of which agreed upon and adopted a plan of em¬ 
ployees’ representation, all as set forth in paragraphs (38) 
to (48), inclusive, of these Findings of Fact (e.g. Res. Ex. 
No. 199-F, par. 8; R. 9565-6). 

(18) In April and May, 1918, a series of strikes occurred 
among the employees at the Bethlehem Plant of the Re¬ 
spondent Company located at Bethlehem, Pa., based upon 
grievances relating to hours of work and rates of pay. Con¬ 
ciliators of the United States Department of Labor attempt¬ 
ed unsuccessfully to settle such strikes (e.g. Res. Ex. No. 
199-1, par. 1; R. 9588). 

(19) On May 11, 1918, the Secretary of Labor in a let¬ 
ter to the War Labor Board said with respect to such strikes 
that the Department of Labor had exhausted its efforts 
through its Conciliators to reach a satisfactory result and 
therefore requested the War Labor Board to investigate the 
merits of the controversy and bring about peaceful and har¬ 
monious relations between the employer and its employees. 
Pursuant to the request so made the War Labor Board held 
hearings commencing May 20, 1918, and on July 31, 1918, 
made and published findings (e.g. Res. Ex. No. 199-1, par. 2; 
R. 9588) (hereinafter referred to as the War Labor Board 
Findings) in which it stated (e.g. Stip. Ex. No. 1; R. 
10100-4) that the absence of any method of collective bar¬ 
gaining between the Management and the employees was 
another serious cause of unrest; that the right of employees 
to bargain collectively had been recognized by the Board; 
and that the employees at the Bethlehem Plant should be 
guaranteed that right. 

1. The Inception of the Plans of Employees’’ Representa¬ 
tion at the Steelton, Maryland and Lebanon Plants of the Re¬ 
spondent Company. 

(20) After the publication of the War Labor Board Find¬ 
ings, the Respondent Company prepared, with the advice 
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and assistance of W. L. MacKenzie King, 4 ' a form of j plan 
of employees’ representation intended to serve as a method 
of collective bargaining with its employees at its various 
plants, and prior to October 1, 1918, posted a notice iwith 
respect thereto in each of its important plants, namelyj, the 
Bethlehem Plant, the Steelton Plant, the Maryland plant 
and the Lebanon Plant. Such notice stated, in substance, 
that it was desired to provide ways and means whereby the 
employees of the Respondent Company could meet [with 
Management and bring before it problems affecting their 
working conditions; that to accomplish such object the Re¬ 
spondent Company proposed to establish a system of | em¬ 
ployee representation; and that the general principles of 
such system had been developed and would be immediately 
submitted to such employees (e.g. Res. Ex. No. 199-1, | par. 
4; R. 9589). 

(21) In October, 1918, the Respondent Company distrib¬ 
uted among its employees at the Steelton Plant, the Mary¬ 
land Plant and the Lebanon Plant copies of a printed book¬ 
let entitled “Representation of Employees in Plants of 
Bethlehem Steel Corporation”, which booklet contained 
the form of plan of employees’ representation that had 
been prepared as stated in the foregoing paragraph (20). 
Thereafter, and prior to November 11, 1918, such form of 
plan became effective as the plan of employees’ represen¬ 
tation at each of said Plants and elections of employees’ 
representatives which were conducted by non-supervi$ory 

employee volunteers or by non-supervisory employees 

- - - 

• William Lyon MacKenzie King, Prime Minister, President of the 
Privy Council and Secretary of State for External Affairs Canada since 
1935; Deputy Minister of Labour of Canada, and editor of the Labour 
Gazette, 1900-1908; Minister of Labour of Canada, 1909-1911; Presi¬ 
dent of General Reform Association of Ontario, 1912-1914; engaged 
upon investigation of industrial relations under auspices of Rockefeller 
Foundation, 1914-1917; author of "Industry and Humanity—A Study in 
the Principles underlying Industrial Reconstruction,” published in J918 
(e.g. Res. Ex. No. 199-1, par. 4; R. 9589). 
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elected by their fellow employees for that purpose, were 
held thereunder in each of such Plants (e.g. Res. Ex. No. 
199-1, par. 5; R. 9590). Said plan as in effect at the Steelton, 
Lebanon and Maryland Plants, respectively, is hereinafter 
called the Steelton Plan, the Lebanon Plan and the Mary¬ 
land Plan, respectively (e.g. Res. Ex. No. 199-1, pars. 6-8; 
R. 9590). 


2. The Inception of the Plan of Employees' Representa¬ 
tion at the Bethlehem Plant. 

(22) The aforesaid form of plan of employees’ repre¬ 
sentation was not presented by the Respondent Company 
to its employees at the Bethlehem Plant for reasons which 
were stated as follows by the representative of the War 
Labor Board in charge of administering the War Labor 
Board Findings: 

“A considerable divergence of opinion developed 
between the Company on the one hand, and the 
staff of the War Labor Board on the other, with ref¬ 
erence to what type of shop elections fulfilled the 
requirements of the Board’s findings. After a series 
of interchanges of view on this subject, and confer¬ 
ences between the Chief Administrator and Mr. 
Grace, it was finally decided that the plan which the 
Company was perfecting, involving as it did a mul¬ 
tiplicity of committees and much detail of organiza¬ 
tion, had best be waived for the present, and simple 
craft committees be elected immediately by the elec¬ 
tricians and machinists, the two classes of em¬ 
ployees most insistent upon a presentation of their 
grievances.” 

The position of the Respondent Company was set forth in 
a letter to the War Labor Board, dated September 13, 1918, 
and signed on behalf of the Respondent Company by E. G. 
Grace, its President (e.g. Res. Ex. No. 199-1, par. 9; R. 
9590-1). Such letter reads in part as follows: 

“We are now ready to provide for a collective 
bargaining and labor representation by an agree- 
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ment in accordance with the declared principles of 
your Board, the details of which I have been over 
with Examiner Chaney. We are ready for the first 
election and so that there may be no doubt as to their 
fairness we prefer to have them supervised under 
your authority and direction.” (e.g. Stip. Ex. No. 6; 
R. 10207). 

(23) On August 27, 1918, a representative of the War 
Labor Board had gone to Bethlehem, Pa., to administer! the 
War Labor Board Findings. Prior to October 9, 1918, jsaid 
representative prepared a plan for the election of com¬ 
mittees, including the form of ballots, posters and other 
details, and on October 9, 1918, issued a bulletin entitled 
“A statement to the workers of the Bethlehem Steel Com¬ 
pany of the purposes of the War Labor Board Award anfl of 
the plans for the election of the shop committees to ckrry 
out the principles of collective bargaining provided for in 
the Award.” (e.g. Res. Ex. No. 199-1, par. 10; R. 9591). S^ich 
bulletin stated the purposes of the Award, in part to be as 
follows: 

“1. To give the employees a direct voice in deter¬ 
mining their working conditions. 

“2. To provide a method of mutual bargaining 
between the Company and the chosen representa¬ 
tives of shop and craft groups. 

“3. To provide ready means for conferences |be- 
tween employees and management on all matters 
affecting common interests. 

“4. To provide an agency for the prompt adjust¬ 
ment of all differences that may arise between [the 
employees and the management, either groups or j in¬ 
dividuals.” (e.g. Stip. Ex. No. 7; R. 10207-9). 

(24) The elections of Committeemen for the purposes 
outlined in such bulletin were held in the various shop? at 
the Bethlehem Plant from time to time during October ^nd 
November, 1918, under the supervision of an Examiner; of 
the War Labor Board. A notice printed by such Board kn- 
nouncing the election for each shop was displayed in sijich 
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shop for 15 days prior to such election. At the request of 
said Examiner, the Respondent Company provided voting 
booths and ballot boxes for such elections. Said Examiner 
determined that only employees who had been in the em¬ 
ploy of the Respondent Company prior to August 31, 1918, 
were eligible to vote, and requested the Respondent Com¬ 
pany to furnish him with a list of such eligible employees; 
and the Respondent Company furnished such list (e.g. Res. 
Ex. No. 199-1, par. 11; R. 9591-2). Said Examiner also deter¬ 
mined that only employees who were American citizens or 
who had taken out their first papers were eligible to be 
committeemen (e.g. Stip. Ex. No. 8; R. 10210-1); that each 
department or section of the shop was to be entitled to one 
committeeman for each 100 employees, or major fraction 
thereof, employed in such department or section (e.g. Stip. 
Ex. No. 9; R. 10211-4); that such elections should be held at 
said Plant during working hours (e.g. Stip. Ex. No. 8; R. 
10210-1); and that lists of candidates might be posted by 
their respective supporters on bulletin boards to be provided 
by the Respondent Company convenient to the voting booths 
to assist voters in marking their ballots (e.g. Stip. Ex. No. 
9; R. 10211-4); and such elections were so held. Said Exam¬ 
iner selected two or more employees of the Respondent 
Company in each shop in which an election was so held, 
who were to and who did assist him in the conduct of such 
election, and an employee of the Respondent Company, 
capable of certifying the qualification of voters, selected 
by the Respondent Company pursuant to the determina¬ 
tion of the Examiner, also assisted in the conduct of the 
election (e.g. Stip. Ex. No. 9; R. 10211-4). Employees elected 
as committeemen were certified as such committeemen 
(hereinafter called the Bethlehem Committeemen) by rep¬ 
resentatives of the War Labor Board (e.g. Stip. Ex. No. 11; 
R. 10215-9), and certificates of such election were posted on 
the bulletin boards in the various shops of the Bethlehem 
Plant (e.g. Res. Ex. No. 199-1, par. 11; R. 9591-2). The War 
Labor Board determined that committeemen were to meet 
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with an equal or lesser number of representatives | to be 
selected by the Respondent Company and that subsequent 
elections and general rules and regulations pertaining to 
the selection of shop committees were to be worked out 
through agreement between the Respondent Company and 
the elected committee (e.g. Res. Ex. No. 199-1, par. 11; R. 
9591-2; Stip. Ex. No. 9, R. 10211-4). j 

(25) Pursuant to an understanding arrived at between 
representatives of the Respondent Company and represen¬ 
tatives of the War Labor Board that the Respondent Com¬ 
pany would negotiate with the Bethlehem Committeemen 
with a view to agreeing upon a mutually satisfactory) plan 
of collective bargaining, the Bethlehem Committeemdn ap¬ 
pointed a committee (hereinafter called the Drafting Com¬ 
mittee) to negotiate with the Respondent Company aj plan 
of collective bargaining, and negotiations were thereafter 
carried on between such Drafting Committee and repre¬ 
sentatives of the Respondent Company, the former drafting 
and submitting the first proposal (e.g. Res. Ex. No. j.99-1, 
par. 14; R. 9593; Stip. Ex. No. 18, R. 10231-42). Such 
proposal (entitled “Proposals for a Plan of Collective )Bar¬ 
gaining for the Purpose of Putting into Effect and Comply¬ 
ing with the Award Laid Down by the National War Llabor 
Board July 31,1918”) contemplated a plan of collectivejbar¬ 
gaining providing, in substance, among other things^ for 
the following: j 

(a) There was to be one Committeeman for each 
department of the Plant for the first 100 employees 
or fraction thereof and one additional Committeetnan 
for each additional 100 employees or major fraction 
thereof (e.g. Stip. Ex. No. 18,1-2; R. 10231). 

(b) A Committeeman might be recalled byj the 
General Committee upon the filing with that Com¬ 
mittee of a petition signed by at least two-thirds of 
the voters in his department (e.g. Stip. Ex. No; 18, 
1-6; R. 10232). 

(c) Only employees on the payroll of the Respon¬ 
dent Company for a period of at least 60 days prior to 
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nominations who were 21 years of age or over and 
who were American citizens or who had taken out 
their first papers were to be qualified for nomination 
and election as Committeemen (e.g. Stip. Ex. No. 18, 
II-l; R. 10232). 

(d) Only employees on the payroll of the Respon¬ 
dent Company for a period of at least 60 days prior to 
the date fixed for nominations were to be qualified 
to vote (e.g. Stip. Ex. No. 18, III-l; R. 10232). 

(e) Nominations and elections were to be held an¬ 
nually (in the month of November, nominations on 
the second Monday thereof and elections on the fol¬ 
lowing Friday) (e.g. Stip. Ex. No. 18, IV-1, 2; R. 
10232-3). 

(f) The General Committee was to select from its 
number an Executive Committee representing as 
nearly as possible all departments of the Plant, such 
Executive Committee to act as a conference committee 
in connection with wage scales, working conditions or 
any other matters that the General Committee might 
deem fit to present to officials of the Respondent Com¬ 
pany for their consideration (e.g. Stip. Ex. No. 18, 
V-1;R. 10233-4). 

(26) Certain differences of opinion between the Re¬ 
spondent Company and the Drafting Committee which 
were not settled during the course of negotiations there¬ 
after carried on between them were submitted on behalf 
of the Bethlehem Committeemen to the War Labor Board 
in or about April, 1919, and representatives of the Re¬ 
spondent Company, the Drafting Committee and the 
War Labor Board held meetings at which such differences 
were discussed. As a result of such meetings the Re¬ 
spondent Company and the Drafting Committee reached 
an agreement on a form of plan of collective bargaining 
and submitted the same to the War Labor Board. The 
War Labor Board at a meeting on April 11, 1919, voted 
to receive and approve a report of its Examiners concerning 
said form of plan, a copy of which was annexed to such re¬ 
port. Such report stated, among other things, in substance, 
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that the plan was mutually agreed to by the parties jwith 
the exception of minor details which were added by the 
Examiners and that it was, in substance, a modification of 
other plans in other cases, some of which were voluntary 
and others of which were installed through and byi the 
War Labor Board. Within a day or two after it hacjl re¬ 
ceived and approved such report the War Labor Bpard 
made two or three further additions to the plan of | col¬ 
lective bargaining tentatively agreed upon which itj be¬ 
lieved were satisfactory to all parties and on April; 14, 
1919, notified the Respondent Company that it had (jlone 
so (e.g. Res. Ex. No. 199-1, par. 16; R. 9594-5). j 

(27) The Drafting Committee and the Respondent 
Company agreed to the additions so made by the War 
Labor Board to said form of plan, and on or about May 
1, 1919, said plan (hereinafter sometimes called the Bethle¬ 
hem Plan) became effective as the plan of collective par- 
gaining at the Bethlehem Plant and the War Labor Board 
thereupon caused said Plan to be printed. Thereafter, and 
prior to July 8, 1919, the Respondent Company caused to 
be printed a booklet setting forth said Plan, together With 
the names of the employees’ representatives who lad 
signed the same, and distributed such booklet among, all 
the employees at the Bethlehem Plant (e.g. Res. Ex. |No. 

199-1, par. 17; R. 9595). j 

I 

(28) The Bethlehem Plan provided, among ot|her 
things, the following in substance: 

(a) There was to be one Committeeman for e 
department of the Plant for the first 100 employees 
or major fraction thereof and one Committeeman jfor 
each additional 100 employees or major fraction 
thereof. Where the number of employees in a de¬ 
partment was less than 50, such employees were! to 
be grouped with the employees of another depart¬ 
ment, the distribution to be determined by the Gen¬ 
eral Committee and the Respondent Company, c(ue 
consideration to be given to the geographical lo^a- 
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tion, nature of work and supervision (e.g. Stip. Ex. 
No. 24,1-2; R. 10258). 

(b) A Committeeman might be recalled by the 
General Committee upon the filing with that Com¬ 
mittee of a petition signed by at least two-thirds of 
the voters in his department (e.g. Stip. Ex. No. 24, 
1-6; R. 10258). 

(c) Only employees on the payroll of the Respon¬ 
dent Company for a period of at least four months 
prior to nominations who were 21 years of age or 
over and who were American Citizens or who had 
taken out their first papers were to be qualified for 
nomination and election as Committeemen (e.g. Stip. 
Ex. No. 24, II-l; R. 10258-9). 

(d) Only employees on the payroll of the Respon¬ 
dent Company for a period of at least 60 days prior 
to the date fixed for nominations were to be quali¬ 
fied to vote (e.g. Stip. Ex. No. 24, HI-1; R. 10259). 

(e) Nominations and elections were to be held 
annually (in the month of November, nominations 
on the second Monday thereof and elections on the 
following Friday) (e.g. Stip. Ex. No. 24, IV-1, 2; 
R. 10259). 

(f) The Respondent Company was given the right 
to designate a representative to check the qualifica¬ 
tion of voters and the counting of ballots and to cer¬ 
tify to the validity of elections. Any controversy aris¬ 
ing concerning nominations or election was to be re¬ 
ferred to and decided by the General Committee, the 
Respondent Company having the right to designate a 
representative to be present at the meeting when 
such decision was rendered and to certify to its 
validity. Regulations for assisting voters made by 
the Committee were to be transmitted to the Respon¬ 
dent Company and posted at the place of election 
(e.g. Stip Ex. No. 24, IV-6, 8, 9; R. 10259-60). 

(g) The General Committee might designate sub¬ 
committees from among its number to take up mat¬ 
ters relating to wage scales and working conditions or 
any other matters that it might deem necessary to 
submit to the Management for its consideration (e.g. 
Stip. Ex. No. 24, VI; R. 10260). 
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(h) Grievances were to be taken up first with the 
foreman, then with the General Foreman oif Shop 
Superintendent, then with the Management through 
its authorized representative. If a grievance Was not 
settled at this point, it was to be referred to th£ Gen¬ 
eral Committee or a sub-committee thereof for ad¬ 
justment with the Management, the Management 
agreeing to deal with any sub-committee selected by 
the General Committee from among its number. In 
case no adjustment was reached between the! Man¬ 
agement and the General Committee or sub-commit¬ 
tee thereof, the points in dispute might be referred 
to arbitration only with the consent of the parties 
concerned within ten days after final disagreement 
between the Committee and the Management! (e.g. 
Stip. Ex. No. 24, V; R. 10260). 

There was no provision in the Bethlehem Plan requir¬ 
ing the Management to deal at any particular times or in 
any particular manner with the Committeemen, with the 
General Committee or with any sub-committee thereof. 
Said Plan could be amended only by mutual agreement, 
either party having the right to propose amendments 
thereto (e.g. Stip. Ex. No. 24, VIII; R. 10261). ’ 

3. The History of the Bethlehem Plan from Its Inception 
to September 5, 1935. 

(29) No new election of employees’ representatives at 
the Bethlehem Plant was held upon the adoption of the 
Bethlehem Plan (except elections for the filling of vacan¬ 
cies as hereinafter stated), but the Bethlehem Committee¬ 
men continued in office as employees’ representatives! and 
as such constituted the General Committee providec( for 
in said Plan up to and including December 22, 1919, When 
elections of new employees’ representatives held through¬ 
out the entire Plant had been completed (e.g. Res. Ex.j No. 
199-1, pars. 18, 22; R. 9595-7). Continuously during!the 
period between the date of the adoption of said Plan jand 
the last mentioned date such Committeemen were actively 
engaged in the performance of their duties under said Plan. 
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They held meetings, appointed committees, supervised the 
conduct of special elections in some departments of the 
Plant, conferred with the Management and engaged in 
similar activities (e.g. Res. Ex. No. 199-1, pars. 18, 19; R. 
9595-6). Such Committeemen were paid by the Respondent 
Company for time spent by them in connection with opera¬ 
tions under said Plan at least to the extent of payments for 
time spent by them in conferring with the representatives 
of the Respondent Company and for time spent in the 
conduct of the special elections held during such period 
(e.g. Res. Ex. No. 199-1, par. 20; R. 9596). 

(30) Prior to November 14, 1919, a sub-committee of 
said General Committee, consisting of five employees’ rep¬ 
resentatives, which sub-committee was known as the Em¬ 
ployees’ Committee on Rules, agreed with the Respondent 
Company upon amendments to the Bethlehem Plan relat¬ 
ing to the conduct of the nominations and elections of em¬ 
ployees’ representatives, and such amendments became 
effective when approved by unanimous vote of said Gen¬ 
eral Committee at a meeting held on November 14, 1919. 
Such amendments changed the Bethlehem Plan in the fol¬ 
lowing respects: (a) by providing procedure for nomina¬ 
tions by secret ballot instead of by petition; (b) by requir¬ 
ing one year’s service instead of four months’ service to 
qualify an employee to be a candidate for the office of 
Committeeman; (c) by excluding employees in supervisory 
positions from becoming such candidates; (d) by pro¬ 
viding for alternates who would become employees’ repre¬ 
sentatives should vacancies arise; and (e) by providing for 
the holding of nominations and elections in the month of 
December instead of the month of November, 1919 (e.g. 
Res. Ex. No. 199-1, par. 21; R. 9596-7). 

(31) Pursuant to the amendments referred to in the 
foregoing subparagraph 30, elections of employees’ repre¬ 
sentatives for the ensuing year were held in the various de¬ 
partments of the Bethlehem Plant on various dates from 
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December 12 to December 22, 1919 (e.g. Res. Ex.] No. 
199-1, par. 22; R. 9597). 

(32) In January, 1920, several meetings were help be¬ 
tween representatives of the Respondent Company ahd a 
temporary rules committee appointed by the representa¬ 
tives elected as aforesaid in December, 1919, for the jpur- 
pose of preparing a revision of said Plan and a revised 
form of Plan was mutually agreed upon. Such refised 
form was submitted to a meeting of the employees’ ] rep¬ 
resentatives on January 28, 1920, and, with one amend¬ 
ment to the preamble thereof, was approved and addjpted 
as the Plan thereafter to be in effect at the Bethlehem 
Plant (e.g. Res. Ex. No. 199-1, pars. 23, 24; R. 9597-8) i 

(33) The Bethlehem Plan as so amended was furjther 
amended in accordance with the provisions thereof from 
time to time up to September 5, 1935. Some of ^uch 
amendments concerned the unit of representation, j the 
qualifications of representatives and voters, the term of 
office of Employees’ Representatives, the form of ballpt to 
be used at the elections, the membership and organization 
of committees, the number of candidates to be nominated 
in each department, vacancies in the offices of represen¬ 
tatives and alternate representatives, the time of holding 
annual nominations and elections thereunder, regular 
meetings of the General Body of Employees’ Represehta- 
tives and the method to be followed in informing employees 
of the work done by the various committees. Other amend¬ 
ments so made required that adjustments in units of rep¬ 
resentation be made in accordance with the recommen¬ 
dations of the Standing Committee on Rules, that ithe 
number of representatives to each department or group 
should be checked against the August 1 and December 1 
forces for the purpose of adjusting to the basis of repre¬ 
sentation, that all nominations and elections were to] be 
conducted by the employees themselves in accordance vjrith 
the rules and regulations prescribed by the Committee] on 
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Rules with only such suggestions from the Management 
as should be requested by said Committee, that ballot 
boxes be furnished by the Committee on Rules and ballots 
counted under the supervision of the members of said 
Committee, that a Chairman, Vice-Chairman and Secre¬ 
tary of the Employees’ Representatives should be elected 
during the first week in April after each annual election 
and that regular meetings of the General Body of Em¬ 
ployees’ Representatives should be held every month (e.g. 
Res. Ex. No. 199-1, pars. 26, 32; R. 9599, 9607-8; Stip. Ex. 
No. 40; R. 10335-7). 

4. The History of the Steelton Plan from Its Inception to 
December 31, 1935. 

(34) After the date of the inception of the Steelton 
Plan and prior to December 31, 1935, such Plan under¬ 
went a separate and independent organic development dur¬ 
ing the course of which a number of rules under and 
amendments to such Plan were adopted from time to time 
by vote of the Joint Committee on Rules under such Plan 
in accordance with the provisions thereof. Such rules and 
amendments concerned such matters as membership on the 
Joint Committees, the time of holding regular meetings 
of Standing and Joint Committees, the time of holding 
annual nominations and elections under such Plan, the 
method of filling vacancies in the office of Chairman and 
Vice-Chairman of the Works Committee thereunder, the 
election of members of other Committees thereunder, the 
qualifications of members of Elections Boards, the con¬ 
tents of notices of nominations and elections, the disciplin¬ 
ing of members of Committees for non-attendance at meet¬ 
ings, the procedure to be followed in the event of vacancies 
occurring in the office of Employees’ Representative, the 
procedure to be followed in the event of the absence from 
a meeting of a member of a committee, the procedure to 
be followed at Joint Committee meetings, the election of 
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officers and members of the General and Rules Committees, 
the nomination of candidates for the office of Employees' 
Representative, the qualifications of voters in elections 
held under such Plan, the method of selecting alternate 
representatives and the preservation of ballots and (other 
records of elections held thereunder (e.g. Res. Ex. No. 
199-1, pars. 27, 31, 33; R. 9599-602, 9606-7, 9608-9). 

5. The History of the Maryland Plan from Its Inception to 

September 27, 1935. j 

(35) After the date of its inception and prior tcj Sep¬ 
tember 27, 1935, the Maryland Plan underwent a period 
of separate and independent organic development during 
which it was amended by vote of the Joint Comrhittee 
on Rules thereunder in accordance with the provisions 
thereof. Such amendments related to the qualification of 
candidates for the office of Employees’ Representative, 
the method of filling vacancies in the office of Employees’ 
Representative, the discipline to be administered fori non- 
attendance at meetings to members of Standing Commit¬ 
tees and the Works Committee and the date of holding 
annual nominations and elections thereunder (e.g.! Res. 
Ex. No. 199-1, pars. 28, 31; R. 9603-4, 9606-7). 

I 

6. The History of the Lebanon Plan from Its Inception to 
December 17, 1935. 

(36) After the date of its inception and prior to De¬ 
cember 17, 1935, the Lebanon Plan underwent a period 
of separate organic development, during the course of 
which a number of rules under and amendments to such 
Plan were adopted from time to time by vote of the Joint 
Committee on Rules thereunder in accordance with! the 
provisions thereof. Such rules and amendments related to 
such matters as the rules governing the procedure to be 
followed at Committee meetings, the time and frequency 
of regular meetings of Standing Committees, the time of 
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holding meetings of Employees’ Representatives, the 
method of recording and reporting the time spent by repre¬ 
sentatives in attending meetings, the procedure to be fol¬ 
lowed at the regular meetings of the Employees’ Represen¬ 
tatives, the method to be followed in submitting matters 
to the Management’s representatives, the method of filling 
vacancies in the office of Employees’ Representative, the 
notice to be given of the holding of nominations and elec¬ 
tions, the method of retiring excess representatives, the 
power of the Chairmen and Secretaries of the Joint Com¬ 
mittees, the creation of an Election Board to hold nomina¬ 
tions and elections and the definition of the duties of such 
Board, the procedure to be followed in having a candidate’s 
name placed upon the ballots used in nominations, the 
qualifications of members of the Election Board, the method 
of taking a vote at Committee meetings, the frequency 
and time of meetings of Joint Committees, the dates of 
holding annual nominations and elections under such Plan, 
rules governing nominations, rules governing the conduct 
of elections at the polls, the order of business to be fol¬ 
lowed and the conduct at all meetings, and the preparation 
of rules governing the conduct of elections of Employees’ 
Representatives (e.g. Res. Ex. No. 199-1, pars. 29, 31, 34; 
R. 9604-5, 9606-7, 9609-11). 


7. The Inception of the Plan of Employees" Representa¬ 
tion at the Lackawanna Plant of the Respondent Company 
and Its History to October 26, 1935. 

(37) On October 10, 1922, the Respondent Company 
acquired the properties of Lackawanna Steel Company, a 
corporation then existing under the laws of the State 
of New York, including a steel manufacturing plant lo¬ 
cated at Lackawanna, N. Y. (which plant is hereinafter 
sometimes referred to as the Lackawanna Plant). On Jan¬ 
uary 11, 1923, a plan of employees’ representation at the 
Lackawanna Plant of the Respondent Company became 
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effective. The procedure pursuant to which said plan (here¬ 
inafter sometimes referred to as the Lackawanna Plan) (be¬ 
came effective is as follows (e.g. Res. Ex. No. 199-1, par.|30; 
R. 9605-6): 

On December 12, 1922, the employees at s|ach 
Plant elected temporary representatives to serve as 
tellers in nominations and elections of permanent 
employees’ representatives. On December 13, 1922, 
a meeting was held of such temporary employees’ 
representatives who selected a temporary rules com¬ 
mittee of five, appointed tellers and judges for spch 
nominations and elections and fixed the dates |for 
such elections and for nominations to precede them. 
Such temporary rules committee fixed qualifications 
for voters and candidates and made other necessary 
preparations for the nominations and election^ of 
Employees’ Representatives. Thereafter, such nom¬ 
inations and elections were held throughout sjach 
Plant under the supervision of such committee, 36 
Employees’ Representatives and 68 alternates were 
elected. On January 3, 1923, a meeting was helc| of 
the Employees’ Representatives so elected at which 
was selected a permanent rules committee to act! on 
a joint committee to draft a plan of employees’ Rep¬ 
resentation for such Plant. On January 4, 1923, a 
meeting was held of such Joint Rules Committee, 
one Employees’ Representative being elected Chair¬ 
man and another Secretary. A draft form of plan 
based upon plans in force at the Bethlehem, Steeltjon, 
Maryland and Lebanon Plants was distributed to I all 
present at the meeting and a proposed plan was ten¬ 
tatively agreed upon. On January 11, 1923, a meet¬ 
ing was held of the general body of representatives, 
at which meeting the Joint Rules Committee reported 
on the proposed plan, copies of which were distribu¬ 
ted to all present. Such proposed plan was then 
read, was voted upon paragraph by paragraph ind 
was adopted as a whole unanimously (e.g. Stip. jEx. 
No. 45; R. 10345-50). 

Except for several variations introduced by the Joint Rules 
Committee, the Lackawanna Plan thus adopted was bajsed 
upon Plans which had been operating in the other plajnts 
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of the Respondent Company; and, except for one amend¬ 
ment relating to the dates of holding annual nominations 
and elections thereunder, it remained in effect until Octo¬ 
ber 26, 1935 (e.g. Res. Ex. No. 199-1, pars. 30, 33; R. 9605-6, 
9608-9). 

8. The Inception of the Plan of Employees’ Representa¬ 
tion at the Cambria Plant of the Respondent Company and Its 
History up to October 23, 1935. 

(38) On March 30,1923, the 999 year lease which covers 
the properties that comprise the present Cambria Plant of 
the Respondent Company was, among other properties, 
acquired by Bethlehem Steel Products Company, a subsid¬ 
iary of Bethlehem Steel Corporation, a corporation organ¬ 
ized and formerly existing under the laws of the State 
of New Jersey, and the Respondent Company took over 
the operation of said Plant under an operating agree¬ 
ment between it and said Bethlehem Steel Products Com¬ 
pany (e.g. Res. Ex. No. 199-F, par. 23; R. 9574). 

(39) At all times during the years 1918 and 1919, said 
Cambria Plant as it then existed, had been operated by 
Cambria Steel Company (referred to heretofore in para¬ 
graph (17) of these Findings of Fact) and was known as 
the Johnstown plant of the Midvale Company (e.g. Res. 
Ex. No. 199-F, par. 10; R. 9566). 

(40) For some time prior to September 19, 1918, the 
officers of the Midvale Company and of said Cambria Steel 
Company had under consideration the establishing of some 
method which would provide a practicable means of com¬ 
munication and conference with its employees collectively. 
On September 19, 1918, the Board of Directors of the Mid¬ 
vale Company duly authorized the President of said Com¬ 
pany to post a notice at said Johnstown plant (and a similar 
notice at each of the two other plants of the Midvale Com¬ 
pany located, respectively, at Coatesville and Nicetown, 
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Pa.), which stated, in part, that the Board of Director^ and 
officers of Midvale Steel and Ordnance Company, Carjibria 
Steel Company and subsidiary companies, recognizing that 
the prosperity of their companies was inseparably bound 
up with the welfare of their employees, proposed, with the 
cooperation and assent of the employees and for their 
mutual interest, to establish a plan for the representation of 
employees; that such companies recognized the right of 
wage earners to bargain collectively with their j em¬ 
ployers; and that they invited all employees to meet 
with the officers of their respective companies for the pur¬ 
pose of considering, and, if practicable, of adopting a plan 
of representation of the employees which should be thor¬ 
oughly democratic and entirely free from interference by 
said Cambria Steel Company (e.g. Res. Ex. No. 199-F,ipar. 
11; R. 9566-7). ! 

(41) In accordance with said notice, the employees of 
the Midvale Company and of said Cambria Steel Company 
met in their various departments at each of said three 
plants and elected representatives to act on behalf of such 
employees in the adoption of a plan of employees’ repre¬ 
sentation (e.g. Res. Ex. No. 199-F, par. 13; R. 9568). 

i 

(42) Accordingly, the employees of each department at 
said Johnstown plant at a meeting thereof elected onk or 
more such representatives, according to the numbed of 
employees in such department. Nine of such departments, 
which were small, elected 1 representative each; the larger 
of such departments elected 2 or more such representatives, 
the largest number so elected by any department being 11; 
and the total number of representatives so elected at £aid 
Johnstown plant was 56. Twenty-five representatives were 
similarly elected by the employees of the Coatesville plant 
of the Midvale Company, who were similarly distributed 
among its departments, and 36 representatives were simi¬ 
larly elected at the Nicetown plant of the Midvale Cpm- 
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pany, who were similarly distributed among its depart¬ 
ments (e.g. Res. Ex. No. 199-F, par. 14; R. 9568). 

(43) The department representatives so elected at each 
of said three plants then met and elected from their num¬ 
ber delegates to a conference to be held in Philadelphia 
between said delegates and officials of the Midvale Com¬ 
pany and its Subsidiary Companies for the purpose of con¬ 
sidering and, if practicable, agreeing upon a plan of em¬ 
ployees’ representation to be recommended for adoption 
by the aforesaid department representatives. The num¬ 
ber of men who were elected as delegates to said confer¬ 
ence by the department representatives who had been 
elected as aforesaid were as follows: 5 in the case of said 
Johnstown plant, 5 in the case of said Nicetown plant and 
3 in the case of said Coatesville plant (e.g. Res. Ex. No. 
199-F, par. 15; R. 9568). 

(44) Said conference was held at Philadelphia on Sep¬ 
tember 25 and 26, 1918, and was attended by 12 out of the 
13 delegates who had been elected as aforesaid (which 12 
delegates included all the delegates who had ben elected 
as aforesaid by the employees at said Johnstown plant) and 
by 5 representatives of the Management, to wit, the Presi¬ 
dent of the Midvale Company, one of its Vice-Presidents 
and the General Superintendent of each of the aforesaid 
three plants. At the beginning of said conference, said 
Vice-President, stating that he was doing so in order to 
facilitate the work of the conference, presented for the 
consideration of said delegates a tentative draft of a pro¬ 
posed plan for the purpose of establishing a representa¬ 
tive system, which would provide a regular means of 
communication and conference between employees and 
management of said companies. Said employees’ delegates 
considered and voted upon said draft, item by item, and 
made certain changes therein and amendments thereto. 
Thereafter and at the end of the second day of said con- 
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ference, by the unanimous vote of said delegates and iof 
said representatives of the Management present thereat, 
said draft as so amended was approved as the Plan iof 
Representation of Employees to be recommended by s^id 
delegates to the department representatives who had been 
elected as aforesaid at said three plants (e.g. Res. Ex. rjro. 
199-F, par. 16; R. 9568-9). ! 

(45) On September 27, 1918, the department represen¬ 
tatives who had been elected as aforesaid at said Johijis- 
town plant held a meeting at which 53 out of said 56 de¬ 
partment representatives were present and acting through¬ 
out. At said meeting said 5 delegates who had been elected 
as aforesaid by said department representatives at s^id 
Johnstown plant and who had attended said conference j at 
Philadelphia, made a report of the proceedings of said con¬ 
ference and submitted the Plan of Representation of Em¬ 
ployees which at said conference had been approved, ap-d 
recommended it to said department representatives for 
adoption. Said Plan was thereupon considered, item by 
item, and approved and adopted by said meeting without 
amendment. Said Plan was similarly approved ahd 
adopted by the department representatives who had been 
elected at said Coatesville plant and said Nicetown pla^it, 
and thereupon became the “Plan of Representation ! of 
Employees of Midvale Steel and Ordnance Company, 
Cambria Steel Company and Subsidiary Companies, Effec¬ 
tive October 1, 1918” (hereinafter sometimes referred to 
as the Midvale Plan). On or about October 1, 1918j a 
booklet containing the Midvale Plan was distributed 
among all the employees of said Company and of Cambria 
Steel Company at said three plants (e.g. Res. Ex. T$o. 
199-F, par. 17; R. 9569-70). 

(46) The Midvale Plan as so approved and adopted 
became effective on October 1, 1918, and thereafter con¬ 
tinued in operation without amendment or change ^nd 
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in accordance with the provisions thereof until August 
22, 1919 (e.g. Res. Ex. No. 199-F, par. 18; R. 9570). 

(47) Between October 1 and November 2, 1918, the 
Midvale Company and certain machinists and toolmakers 
employed at the No. 7 Shop of its said Nicetown Plant 
jointly submitted for adjudication to the War Labor Board 
certain controversies between said parties, including a 
claim by said machinists and toolmakers that the Midvale 
Plan should be abandoned. On February 11, 1919, said 
Board made an award in certain particulars in favor of the 
complaining machinists and toolmakers. In said award 
and the findings upon which the same was based the 
War Labor Board ruled with respect to the claim of said 
machinists and toolmakers for the abandonment of the 
Midvale Plan (a) that an examiner be sent to the Nicetown 
plant to ascertain whether the committees elected under 
such Plan were elected fairly and whether such Plan pro¬ 
vided a proper means for amendment in case the employees 
desired to make changes in it, (b) that a new election be 
held, if the examiner was of the opinion that the election 
was not fair, (c) that the examiner make sure that such 
election be carried out fairly and (d) that if, in his opinion, 
such Plan did not provide proper means for amendment, 
such facts should be reported to the Section in charge of 
the case, which was, in such event, to see that proper 
means of amendment were incorporated in such Plan (e.g. 
Res. Ex. No. 199-F, par. 19; R. 9570). 

(48) The investigation so ordered by the War Labor 
Board resulted in only one change in the Midvale Plan, 
i.e., the incorporation in said Plan on August 22, 1919, by 
agreement between the Midvale Company and the em¬ 
ployees’ representatives elected pursuant to said Plan, of 
provisions as to proper means of amendment of said Plan 
(e.g. Res. Ex. No. 199-F, par. 20; R. 9571). 

(49) Prior to March 30, 1923, the Midvale Plan was 
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further amended in accordance with the provisions thereof 
and on two occasions copies of said Plan as amended |vere 
distributed to all of the employees at the Johnstown plant. 
Such amendments related to the qualifications for division 
representatives, the creation and constitution of a Plant 
Conference Committee, the holding of regular annual 
meetings between the representatives and officials of the 
Midvale Company, the holding of regular annual meet¬ 
ings of the Plant Conference Committees with officials of 
the Midvale Company and the manner of holding elections 
and the length of term of the representatives. As so 
amended the Midvale Plan continued in effect in accord¬ 
ance with the provisions thereof until it was further 
amended as hereinafter set forth (e.g. Res. Ex. No. 109-F, 
pars. 21, 22; R. 9571-4). 

(50) On or about March 31, 1923, the day following 
that on which the Respondent Company took over j the 
operation of said Johnstown Plant as aforesaid, certain of 
the principal executive officers of the Respondent Com¬ 
pany arrived in Johnstown for the purpose of inspecting 
the properties acquired by Bethlehem Steel Products Com¬ 
pany as set forth in paragraph (38) of these Finding^ of 
Fact and for the purpose of reorganizing the departments 
thereof for the operations of which such respective officers 
would thereafter be responsible (e.g. Res. Ex. No. 19f)-F, 
par. 23; R. 9574). 

(51) On April 1, 1923, C. L. Baker, who had thereto¬ 
fore been in charge of the accounting work of said Johns¬ 
town plant for the Midvale Company, was appointed jthe 
Management’s Representative of the Respondent Com¬ 
pany at said plant (which on said date became knowii as 
the Cambria Plant of Bethlehem Steel Company) and! on 
April 2, 1923, said C. L. Baker conferred with the officers 
of the Respondent Company referred to in paragraph 50 
of these Findings of Fact regarding his duties as such 
Management’s Representative. In the course of such cbn- 
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ference, one or more of such officers inquired of Mr. Baker 
as to the operation and effectiveness of the Midvale Plan, 
explained to Mr. Baker the methods of collective bargain¬ 
ing provided for in the Lackawanna Plan and showed Mr. 
Baker a copy of such Plan. At his request, such copy of 
the Lackawanna Plan was left with Mr. Baker, who stated 
that he desired to study the Lackawanna Plan and to talk 
about it with some of the employees at the Cambria Plant 
in whose judgment he had confidence, and to ascertain 
whether the objections to the Midvale Plan which had 
theretofore developed might not be met by amending the 
Midvale Plan so as to include the collective bargaining pro¬ 
cedure provided for in the Lackawanna Plan (e.g. Res. 
Ex. No. 199-F, par. 24; R. 9574-5). 

(52) At various times between April 3 and April 24, 
1923, said C. L. Baker discussed matters relating to the 
Midvale Plan with various employees at the Cambria 
Plant, including the Chairman, the Vice-Chairman and the 
Secretary of said Plan, and two representatives and others. 
Such employees stated to Mr. Baker that they and other 
employees at the Cambria Plant were not satisfied with the 
Midvale Plan, very largely because under the collective 
bargaining machinery provided for in said Plan (a) con¬ 
trol over collective bargaining had become concentrated in 
the five men who constituted the Plant Conference Com¬ 
mittee, and especially in the Chairman of such Committee; 
(b) the concentration of power in that small committee, 
and especially in the Chairman, prevented the bringing of 
the Management and the employees together in accordance 
with the stated purpose of said Plan, and had, in fact, the 
opposite result; and (c) some of the employees thought 
that matters which they had taken up with their repre¬ 
sentatives had not been handled properly by the Plant 
Conference Committee and that said Committee was allow¬ 
ing the General Superintendent of the plant, who was 
involved in local politics, to use the Plan in furtherance of 
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his political purposes (e.g. Res. Ex. No. 199-F, par. '26; 
R. 9575-6). 

(53) For various reasons, but largely because he had 
attempted to take advantage of the Midvale Plant for poli¬ 
tical purposes and prevent it from functioning in accord¬ 
ance with its purposes, the Respondent Company dis¬ 
charged said General Superintendent, effective Majf 1, 
1923 (e.g. Res. Ex. No. 199-F, par. 27; R. 9576). 

(54) Prior to April 10, 1923, the employees referred 
to in the foregoing paragraph (52) read the copy of 
the Lackawanna Plan obtained by Mr. Baker as afore¬ 
said, discussed said Plan among themselves, with other Em¬ 
ployees and with Mr. Baker, and asked the latter nurper- 
ous questions concerning the provisions of said Plan, with 
particular reference to the work and activities of the 
Standing Committees and Joint Committees thereunder. 
For the purpose of obtaining information necessary to an¬ 
swer such questions, Mr. Baker went to Bethlehem, ^a., 
on April 10, 1923, and spent two days there conferring with 
officials of the Respondent Company, who gave him sjich 
information and obtained for him the minutes of meetings 
of various committees under the Bethlehem Plan, the pro¬ 
visions of which were similar to those of the Lackawahna 
Plan. Mr. Baker read such minutes, talked with Em¬ 
ployees of the Bethlehem Plant, and generally informed 
himself as to the activities of the various committees unjier 
the Bethlehem Plan and the workings of the collective 
bargaining machinery therein provided for (e.g. Res. fex. 
No. 199-F, par. 28; R. 9576). 

(55) After his return from Bethlehem and prior j to 
April 24, 1923, Mr. Baker had further conferences w^ith 
the employees referred to in the foregoing paragraph (!j>4) 
and gave them the information that he had obtained! at 
Bethlehem and otherwise answered their said questions. 
As a result of such conferences, said employees stated! to 
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Mr. Baker that the provisions in the Lackawanna Plan 
and the Bethlehem Plan for various Standing Committees 
having jurisdiction over particular matters, and for Joint 
Committees in which groups of employees’ representatives 
could sit down at regular intervals for discussions of such 
matters with representatives of the Management, were 
desirable; that the objections which some of the employees 
at the Cambria Plant had to the Midvale Plan could be 
removed by amending said Plan so as to make it conform 
to the Lackawanna and Bethlehem Plans, and that in their 
opinion both the representatives and the employees gen¬ 
erally would welcome amendments to that end (e.g. Res. 
Ex. No. 199-F, par. 29; R. 9576-7). 

(56) Said employees requested Mr. Baker to advise and 
assist them in amending the Midvale Plan in the manner 
aforesaid and in setting up the various committees re¬ 
quired thereunder; but he suggested that instead of doing 
that, he attempt to arrange for them to meet with John K. 
Robinson, Management’s Representative at the Bethlehem 
Plant, since he could explain in more detail than Mr. 
Baker could the workings of the Bethlehem Plan and dis¬ 
cuss with them how such amendment might be effected 
(e.g. Res. Ex. No. 199-F, par. 30; R. 9577). 

(57) Said employees adopted the suggestion of Mr. 
Baker and Mr. Baker then requested Mr. Robinson to 
come to Johnstown for said purposes. Mr. Robinson com¬ 
plied with Mr. Baker’s request and arrived in Johnstown 
on April 24, 1923. On the next day Mr. Robinson at¬ 
tended a meeting with Mr. Baker, said employees and the 
members of the Plant Conference Committee under the 
Midvale Plan. The proposal to amend the Midvale Plan 
was discussed at said meeting. Mr. Baker stated that the 
Respondent Company approved the proposed amendment, 
if the employees’ representatives desired it; and the Chair¬ 
man of the Midvale Plan stated that he would call a meet- 
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ing of the employees’ representatives on the next| day, 
April 26, 1923, for the purpose of considering such amend¬ 
ment and of adopting it, if, in accordance with the Midvale 
Plan, three-quarters of the employees’ representatives 
should concur in such proposal (e.g. Res. Ex. No. }99-F, 
par. 31; R. 9577). 

(58) On April 26, 1923, a meeting of the employees’ 
representatives under the Midvale Plan was held, jupon 
notice given to all such employees’ representatives, fcjr the 
purpose of considering and acting upon said proposed 
amendment. Such meeting was attended by 44 such repre¬ 
sentatives, being all or substantially all such representa¬ 
tives then in office. After discussion, said representatives 
voted to amend the Midvale Plan, effective May 1, 1923, by 
striking out all the provisions thereof, and substituting 
provisions similar to those contained in the Lackawanna 
Plan. The vote on the amendment so made was conducted 
by secret ballot, and every representative present vot^d in 
favor thereof. Immediately after the adoption of j said 
amendment as aforesaid, said meeting proceeded to the 
election of officers of the representatives under the [Plan 
as so amended (hereinafter called the Cambria Plan)j and 
of members of the five committees of employees provided 
for therein, and to adopt a schedule for regular commit¬ 
tee meetings (e.g. Res. No. 199-F, par. 32; R. 9577-8) j 

(59) The minutes of said meeting of April 26, 3.923, 
were distributed among all the employees of the Canibria 
Plant for the purpose of informing them of the amend¬ 
ment of the Midvale Plan and of the election of the officers 
and members of such five committees under the Canibria 
Plan and of giving to such employees the names of j the 
respective officers and committee members who had tyeen 
so elected (e.g. Res. Ex. No. 199-F, par. 33; R. 9578). j 

(60) During the first week in May, 1923, each of j the 
aforesaid committees met for organization purposes, elected 
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its Chairman, and commenced to function as a committee 
under the Cambria Plan. On May 7, 1923, the Joint Com¬ 
mittee on Rules, Ways and Means (hereinafter called the 
Joint Committee on Rules), which consisted of the mem¬ 
bers of the Standing Committee on Rules, Ways and Means 
and an equal number of representatives of the Manage¬ 
ment, held its first meeting. At the request of the members 
of the Joint Committee on Rules, Mr. C. L. Baker acted as 
temporary chairman at said meeting until the election of 
a secretary and a chairman. Thereupon Mr. Baker out¬ 
lined the general plan of procedure as carried out in Joint 
Committee meetings under the Lackawanna Plan and the 
Bethlehem Plan. The meeting then discussed the procedure 
for voting and adopted certain resolutions, after which 
Mr. Baker introduced John K. Robinson, the Management's 
Representative at the Bethlehem Plant, who discussed the 
Plans of Representation at the Bethlehem and other Plants 
of the Respondent Company. Thereupon a copy of the 
Lackawanna Plan was presented and read to the meeting 
and discussed in detail and changes were made in it to 
make it conform to conditions that existed at the Cambria 
Plant. After careful consideration by said Committee of 
the entire Lackawanna Plan as read, with suggested chan¬ 
ges as recommended, that Plan was adopted as a whole for 
the Cambria Plant (e.g. Res. Ex. No. 199-F, par. 34; R. 
9578-9). 

(61) Thereafter, and prior to June 1, 1923, the Cambria 
Plan was printed and copies thereof were distributed to all 
employees of the Cambria Plant on or about June 1, 1923 
(e.g. Res. Ex. No. 199-F, par. 35; R. 9579). 

(62) During the period from May 1, 1923, to October 
23, 1935, the Joint Committee under the Cambria Plan 
from time to time took action by virtue of which said Plan 
was amended or the procedure thereunder fixed or modi¬ 
fied. Such action had to do with the definition of quorums 
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and majority vote to govern meetings of Joint Corfimit- 
tees, the method of taking a vote at meeting^ of 
Joint Committees, fixing the time within which Superin¬ 
tendents might consider and take action upon petitions 
presented to them by a representative, the discipline t'p be 
administered to Employees’ Representatives for norji-at- 
tendance at meetings of the General Body, the timfe of 
holding the annual nominations and election, the method 
of selecting members of Standing Committees, the ijules 
governing the conduct of elections, the method to be 
followed in filling vacancies in committees, the procedure 
to be followed where a protest of an election was f|led, 
the procedure with regard to the selection of acting sec¬ 
retaries for Standing and Joint Committees, the eftect 
upon the status of a representative where his department 
was transferred to other supervision, the rules of procedure 
to be followed in the election of the officers of the General 
Body and members of Standing Committees and the idis- 
cipline to be administered to an Employees’ Representative 
who failed to perform his duties as representative. As thus 
amended from time to time, the Cambria Plan continued 
in full force and effect from May 1, 1923, to October! 23, 
1935 (e.g. Res. Ex. No. 199-F, par. 39; R. 9580-6). | 

9. The Adoption of a Separate Plan of Employees’ Repre¬ 
sentation at the Concentrator Plant of the Respondent Com¬ 
pany and Its History up to Its Amendment in 1935. 

(63) During the period from the date of the inceptioiji of 
the Lebanon Plan to March, 1929, the Concentrator P^ant 
of the Respondent Company at Lebanon, Pa., was a part of 
the Lebanon Plant. During such period the Lebanon Plan 
was in effect at the Concentrator Plant and the employees 
at the Concentrator Plant were entitled to elect annually 
one representative under the Lebanon Plan. In March, 1929, 
Bethlehem Mines Corporation, an affiliate of the Respond¬ 
ent Company, took over the operation of the Concentrator 




54 


Plant under a lease and thereupon prepared, printed and 
circulated among the employees at the Concentrator Plant 
a separate plan of employees’ representation for the Con¬ 
centrator Plant (hereinafter called the Concentrator 
Plan). The Concentrator Plan provided for substantially 
the same method of selection by the employees at the Con¬ 
centrator Plant of their representatives for collective bar¬ 
gaining and of collective bargaining through such repre¬ 
sentatives with the Management at the Concentrator Plant 
as had theretofore been in existence under the Lebanon 
Plan prior to the acquisition of the Concentrator Plant by 
Bethlehem Mines Corporation. Nominations for Em¬ 
ployees’ Representatives under the Concentrator Plan 
were made by petition signed by employees at the Concen¬ 
trator Plant and an election of Employees’ Representatives 
under said Plan was held on March 15, 1929, under the 
supervision of three non-supervisory employees designated 
by said Bethlehem Mines Corporation as a temporary com¬ 
mittee for that purpose. Of the 279 employees of the Con¬ 
centrator Plant eligible to vote in such election, 253, being 
90.7% of such employees, voted in such election (e.g. Res. 
Ex. No. 199-1, par. 35; R. 9611-2). 

(64) On or about February 10, 1934, the Respondent 
Company took over from Bethlehem Mines Corporation 
the operations of the Concentrator Plant. No changes in 
the Concentrator Plan were made until December 4, 1935, 
as described in paragraph (75) of these Findings of Fact, 
except the substitution of the Respondent Company for 
Bethlehem Mines Corporation as a party to said Plan 
(e.g. Res. Ex. No. 199-1, pars. 35, 38; R. 9611-3). 

10. The Inception of the PIan9 of Employees* Representa¬ 
tion at the Rankin and Leetsdale Works of the Respondent 
Company and Their History up to Their Respective Amend¬ 
ments in 1935. 

(65) On February 10, 1931, McClintic-Marshall Cor- 
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poration, a Pennsylvania corporation affiliated witlji the 
Respondent Company, acquired the properties of | Mc¬ 
Clintic-Marshall Construction Company (a Pennsylvania 
corporation which was not in any manner connected!with 
or related to either the Respondent Company or the Re¬ 
spondent Corporation) and of a subsidiary corporation of 
said McClintic-Marshall Construction Company, includ¬ 
ing a plant located at Rankin, Pa. (hereinafter referred 
to as the Rankin Works), and two plants located at 
Leetsdale, Pa. (hereinafter referred to as the Leetsdale 
Works No. 1 and the Leetsdale Works No. 2, respec¬ 
tively) . At all times since the date of such acquisition such 
three Works have been under the same management, 
headed by a Works Manager (e.g. Res. Ex. No. 1,99-1, 
par. 36; R. 9612). 

(66) Shortly after said McClintic-Marshall Corpora¬ 
tion acquired the aforesaid three Works such Works Alan- 
ager requested three employees selected by him at each 
of such Works to constitute a committee to supervise nom¬ 
inations and an election of three representatives of j em¬ 
ployees at that Works. At each such Works, such nonjiina- 
tions were held on March 24, 1931, and such election was 
held on March 27, 1931. Of the 405 employees at the 
Rankin Works who were eligible to vote in such election, 
384, constituting 95.6% cast votes therein; of the 442 i em¬ 
ployees at the Leetsdale Works No. 1 who were eligible 
to vote in such election, 424, constituting 95.9%, cast votes 
therein; and all of the 109 employees at the Leetsdale 
Works No. 2 who were eligible to vote in such election cast 
votes therein. After such election the representative^ of 
the employees so elected at each of such Works met with 
representatives of McClintic-Marshall Corporation at such 
Works as a Joint Committee and adopted a plan of jem- 
ployees* representation for such Works the form of which 
had been prepared by McClintic-Marshall Corporation 
and was based upon the Bethlehem Plan (e.g. Res. I Ex. 
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No. 199-1, par. 37; R. 9612-3). The three plans so adopted 
are hereinafter called the Rankin Plan, the Leetsdale No. 
1 Plan and the Leetsdale No. 2 Plan, respectively. 

(67) On February 15, 1934, the Rankin, Leetsdale 
No. 1 and Leetsdale No. 2 Plans were amended by vote of 
the Joint Committees thereunder in accordance with the 
provisions thereof so as to provide that employee represen¬ 
tation should be by voting divisions which were to be 
based upon departments or units of the plant, that there 
should be one Employees' Representative for each one 
hundred employees of the plant or major fraction thereof 
in each voting division, with a minimum of five Employee 
Representatives under the plan, that the Respondent Com¬ 
pany should at all times have in office a number of regular 
representatives appointed by it which was to be not less 
than five nor more than the number of the Employees’ 
Representatives at the same time in office, such represen¬ 
tatives of the Respondent Company to be known as the 
Management’s Regular Representatives (e.g. Res. Ex. No. 
199-1, par. 39; R. 9613). 

(68) Thereafter, said McClintic-Marshall Corporation 
merged with the Respondent Company and on or about 
August 1, 1935, the Respondent Company took over the 
operation of the Rankin Works, Leetsdale Works No. 1 
and Leetsdale Works No. 2 and it has operated such 
Works since on or about that date. Such merger did not 
result in any changes in the Rankin Plan or the Leetsdale 
No. 1 Plan or the Leetsdale No. 2 Plan, except for the sub¬ 
stitution of the Respondent Company for McClintic-Mar¬ 
shall Corporation as a party to said Plans (e.g. Res. Ex. No. 
199-1, par. 40; R. 9613-4). 

11. Advice of General Counsel for the Respondent Com¬ 
pany after the Enactment of the National Labor Relations 
Act and Prior to April 12, 1937. 

(69) Immediately upon the enactment of the National 
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Labor Relations Act on July 5, 1935, the Respondent Com¬ 
pany was advised by its general counsel, Cravath, de G^rs- 
dorff, Swaine & Wood, that the Act could not constitu¬ 
tionally be applied to the relations between the Respondent 
Company and its employees. The Respondent Company 
relied upon such advice, and from said date, until imine- 
diately after the decision of the Supreme Court of jthe 
United States in National Labor Relations Board v. Jones & 
Laughlin Steel Corporation, 301 U. S. 1, (hereinafter! in 
these Findings of Fact sometimes referred to as the Jones & 
Laughlin decision), decided April 12, 1937, acted upon the 
assumption that the Act did not apply to such relations 
(e.g. Res. Ex. No. 199-E, par. 88; R. 9531-2). Advice to j;he 
same effect was generally given by counsel to employers 
engaged as was the Respondent Company, in manufactur¬ 
ing- ! 

I 

12. The 1935 Amendments to the Bethlehem and Mary¬ 
land Plans. 

(70) The Bethlehem Plan was amended in accordance 
with its terms on September 5, 1935, by action taken by tihe 
Joint Committee on Rules thereunder. The revised foi*m 
of Plan adopted at such meeting had previously been ap¬ 
proved unanimously after a detailed discussion of the pro¬ 
visions thereof by the Rules Committee of the General 
Body elected under the Bethlehem Plan at a meeting hqld 
on August 29, 1935, and by said General Body of Em¬ 
ployees’ Representatives at a meeting held on September 
4, 1935. The previous history of such amendments is |as 
follows: 

(a) From time to time beginning in June, 1934, 
the Employees’ Representatives elected under t^ie 
Bethlehem Plan separately and with representatives 
of the Respondent Company had discussed proposals 
for the amendment of the said Plan and numerous 
suggestions as to amendments were made by su^h 
Employees’ Representatives and forms of amend¬ 
ments from time to time drafted. I 
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(b) On May 20, 1935, the Rules Committee of the 
General Body of Employees’ Representatives elected 
under said Plan appointed a Special Committee con¬ 
sisting of the Chairman and Secretary of the General 
Body and the Chairman and Secretary of the Rules 
Committee to study said Plan for the purpose of rec¬ 
ommending changes therein or a revision thereof. 
Pursuant to the action taken at such meeting, such 
Special Committee met at the Bethlehem Democratic 
Club (which was not on property owned by either 
of the Respondents) on May 25,1935. No representa¬ 
tive of the Respondent Company or the Respondent 
Corporation was present at any time at such meeting. 
The Secretary of the employees’ Rules Committee 
acted as Secretary of the meeting and kept the min¬ 
utes thereof. 

(c) The employees present at such meeting stud¬ 
ied and discussed the Bethlehem Plan in detail from 
beginning to end and either approved or recom¬ 
mended changes in each provision thereof. The Sec¬ 
retary of the meeting kept notes of the decisions 
reached thereat, and subsequently prepared a mem¬ 
orandum containing a record of the recommenda¬ 
tions of the meeting in respect of each provision of 
the Bethlehem Plan. 

(d) All of the changes suggested by such Special 
Committee were discussed at subsequent meetings 
of said Rules Committee and of the General Body. 
All of such suggested changes, together with certain 
changes which had been suggested in respect of the 
Maryland Plan by Employees’ Representatives elect¬ 
ed under such Plan, which were approved by said 
Rules Committee and by the General Body were sub¬ 
sequently incorporated in substance in the revised 
Bethlehem Plan which was approved by said Rules 
Committee and the General Body and were adopted 
by the Joint Rules Committee under said Plan on 
September 5,1935, as hereinabove set forth. 

(71) The Maryland Plan was also amended in accord¬ 
ance with its terms in the fall of 1935. 
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(72) At a meeting of the Works Committee of Em¬ 
ployees' Representatives elected under the Maryland! Plan, 
held on December 4, 1934, the Employees’ Rpresentatives 
present thereat passed a motion that the Rules Committee 
(consisting solely of Employees’ Representatives)' aug¬ 
mented by five other Employees’ Representatives appoint¬ 
ed by the Chairman of the General Body of Employees’ 
Representatives study that Plan in its entirety and con¬ 
sider a revision thereof. On December 10, 1934, the! Em¬ 
ployees’ Special Revision Committee thus constituted 
considered and discussed the Maryland Plan in detaijl and 
recommended that certain changes be made therein., 

(73) Thereafter Employees’ Representatives undejr the 
Maryland Plan separately and with representatives of the 
Respondent Company from time to time discussed a re¬ 
vision of the Maryland Plan and numerous further’sug¬ 
gestions relating to amendments thereto were made by the 
Employees’ Representatives and forms of amendments 
from time to time were drafted. 

(74) On September 20, 1935, the Rules Committee 
under the Maryland Plan, after detailed discussion, unani¬ 
mously approved a proposed form of Maryland Plan, j em¬ 
bodying certain changes which had been recommended by 
the Employees’ Special Revision Committee and certain 
other suggested amendments, some of which had been sug¬ 
gested by employees at the Bethlehem Plant in respect of 
the Bethlehem Plan as set forth in paragraph (70) of these 
Findings of Fact. The form of Maryland Plan thusj ap¬ 
proved was submitted to a meeting of all of the Employees’ 
Representatives held on September 26, 1935, and ajfter 
review and consideration thereof was unanimously j ap¬ 
proved, and the employees’ Committee on Rules was [au¬ 
thorized to present such draft to the Joint Committee! on 
Rules for adoption. Such draft was thereupon submitted 
to a meeting of the Joint Committee on Rules held ! on 
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September 27, 1935, and after discussion of various of the 
provisions thereof was adopted as the Maryland Plan (e.g. 
Res. Ex. No. 199-1, par. 42, R. 9616-7; Stip. Exs. Nos. 69-79, 
85-8, R. 10476-513, 10534-63). 

13. The 1935 Amendments to the Plans Involved in this 
Proceeding other than the Bethlehem and Maryland Plans. 

(75) On various dates subsequent to September 5, 1935, 
and prior to January 1, 1936, the Cambria Plan, the 
Lackawanna Plan, the Concentrator Plan, the Lebanon 
Plan, the Leetsdale No. 2 Plan, the Rankin Plan, the 
Leetsdale No. 1 Plan and the Steelton Plan were amended 
by vote of the respective Joint Committees on Rules there¬ 
under in accordance with the respective provisions thereof. 
The amendments thus adopted were similar to the amend¬ 
ments made in the Bethlehem and Maryland Plans with 
such changes therein as were necessary to make such 
amendments applicable to conditions prevailing under each 
such Plan. In the case of each such Plan, the Management’s 
Special Representative had had discussions from time to 
time with Employees’ Representatives then in office under 
such Plan with respect to possible amendments to such 
Plan; and after September 5, 1935, representatives of the 
Respondent Company at the plant at which such Plan was 
in effect had called the attention of the Employees’ Rep¬ 
resentatives at such plant, or of some of such Represen¬ 
tatives, to the amendments made in the Bethlehem and 
Maryland Plans and had received from such Employees’ 
Representatives expressions of their desire to make similar 
amendments in the Plan in effect at such plant. Because 
of the facts set forth in paragraph (76) of these Findings 
of Fact, the Leetsdale No. 2 Plan as so amended was 
effective for only eighteen days and was never printed (e.g. 
Res. Ex. No. 199-1, par. 45; R. 9619). 

(76) On January 1, 1936, Leetsdale Works No. 2 shut 
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down because of lack of orders and thereafter the Leetsdale 
No. 2 Plan ceased to be operative. In or about the mdnth 
of December, 1936, the Barge Shop of the Leetsdale 
Works No. 1 did not have any equipment for the construc¬ 
tion of rolling gates necessary to fill its orders, and in orjder 
to fill such orders, it was necessary to use the equip¬ 
ment for the construction of rolling gates that was located 
in Leetsdale Works No. 2. Accordingly, that part ; of 
Leetsdale Works No. 2 was reopened and employees frpm 
such Barge Shop were sent to Leetsdale Works No. 2. 'the 
Employees’ Representatives who had been elected in 
March, 1936, to represent the Barge Shop employees con¬ 
tinued to represent such employees, including those Who 
had been sent to Leetsdale Works No. 2, and as such Repre¬ 
sentatives they continued to serve on the Committee ! of 
Representatives under the Leetsdale No. 1 Plan. There¬ 
after, as operations at the Leetsdale Works No. 2 in¬ 
creased, more Employees’ Representatives were elected ahd 
such Employees’ Representatives of Leetsdale Works No. 
2 joined the Committee of Representatives under the Leeis- 
dale No. 1 Plan with the result that the former Leetsdale 
No. 1 Plan (hereinafter sometimes referred to as the Leetjs- 
dale Plan) became applicable to the employees of bo|h 
Leetsdale Works No. 1 and Leetsdale Works No. 2 (e.g. 
Res. Ex. No. 199-1, par. 46; R. 9619-20). j 

j 

14. The Jones & Laughlin Decision. j 

(77) Promptly after the Jones & Laughlin decisioiji, 
the general counsel of the Respondent Company hereiri- 
before in paragraph (69) of these Findings of Fact named, 
advised the Respondent Company that it should regard 
the Act as constitutionally applicable to the relations be¬ 
tween the Respondent Company and its employees, an<|l 
thereafter the Respondent Company ceased acting upoiji 
the assumption that the Act did not apply to such reten¬ 
tions (e.g. Res. Ex. No. 199-E, par. 88; R. 9531-2). 

I 

i 
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15. The 1937 Amendments to the Plans Involved in this 
Proceeding other than the Rankin Plan. 

(78) At the time of the Jones & Laughlin decision there 
were provisions in the Bethlehem, Cambria, Concentrator, 
Lackawanna, Lebanon, Leetsdale, Maryland, Rankin and 
Steelton Plans which required the Respondent Company 
to make to Employees’ Representatives elected thereunder 
payments commensurate with their respective average 
earnings for time necessarily occupied through actual at¬ 
tendance at regular or special meetings or conferences held 
pursuant to such Plans, respectively, and to defray such ex¬ 
penses as were necessarily incident to the discharge of 
duties thereunder. Such Plans also provided that Joint 
Committees (consisting both of Employees’ Representa¬ 
tives and representatives of the Respondent Company) 
should arrange suitable places at which meetings of the 
Committees and Joint Committees elected thereunder 
might be held (e.g. Bd. Ex. No. 8, R. 8240-58; Stip. Exs. Nos. 
83, 88-94, R. 10532, 10545-673). 

(79) Immediately after said decision, the Chairmen 
(and in some instances, the Secretaries) of the General 
Bodies or of the Committees of Representatives elected 
under the Bethlehem, Cambria, Concentrator, Lebanon, 
Lackawanna, Leetsdale, Maryland and Steelton Plans, 
respectively, requested of the Management’s Special 
Representatives appointed pursuant to the provisions of 
such Plans their respective opinions as to the effect of such 
decision upon such respective Plans and their respective 
opinions as to what amendments, if any, would be neces¬ 
sary in order that such respective Plans might comply with 
the provisions of the Act. Such Management’s Special 
Representatives thereupon consulted counsel for the Re¬ 
spondent Company, who prepared for them a form of letter 
to be used in preparing a written reply to the inquiries so 
made and advised such Management’s Special Representa- 
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tives to reply to such inquiries, only if such Chairmen or 
Secretaries, as the case might be, should put such inquiries 
in writing. Such requests were thereafter embodied iu let¬ 
ters written by such Chairmen or Secretaries to such tyEan- 
agement’s Special Representatives, respectively, and Were 
answered by letters written by such Management’s Special 
Representatives (e.g. Res. Ex. No. 199-1, par. 47, R. 9620-1; 
Stip. Exs. Nos. 95-108, R. 10675-710). 

(80) Thereafter, on the respective dates set forth be¬ 
low in this subparagraph, the Plan in effect at each of the 
following plants was amended pursuant to its term|s in 
accordance with suggestions as to phraseology requested by 
Employees’ Representatives of, and given by, the Manage¬ 
ments Special Representative designated under such Iflan, 
to wit: 


Bethlehem Plan 
Cambria Plan 
Lackawanna Plan 
Steelton Plan 
Maryland Plan 
Lebanon Plan 
Concentrator Plan 
Leetsdale Plan 


May 26,1937 
May 27, 1937 
May 29,1937 
May 29,1937 
June 8, 1937 
June 11, 1937 
July 7, 1937 


August 23, 1937 

(e.g. Res. Exs. Nos. 182-A-G, R. 9424-6; 199-1, par. 48 p R. 
9621). Such amendments in substance relieved the Re¬ 
spondent Company of any obligation under said Plans to 
make any payments to Employees’ Representatives ox to 
defray any expenses incurred in the discharge of duties 
under said Plans except to the extent permitted by law 
and relieved the Joint Committees of the duty of arranging 
meeting places for any committee other than Joint Com¬ 
mittees. Said amendments were not of the sort that under 
said Plans required the approval of a Joint Committee be¬ 
fore they became effective and none of them was at any 
time submitted to a Joint Committee (e.g. Res. Ex. No. 
177, R. 8240-58, as modified as appears at R. 132-3; Bd. {Ex. 
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No. 8, R. 8240-58; Stip. Exs. Nos. 83, 88-94, 109-15, R. 136-49 
as stated at R. 10532, R. 10545-673, 136-149 as stated at R. 
10710, R. 10545-673 as modified as appears at R. 10710-6). 

(81) The Rankin Plan has not been amended since 
December 19, 1935. After the Jones & Laughlin decision 
the Respondent Company advised the Committee of Rep¬ 
resentatives under the Rankin Plan that, except to the 
extent permitted by law, it would make no payments to any 
Employees’ Representative under such Plan and would 
not defray any expense incident to the discharge of the 
duties of Employees’ Representatives under the Plan (e.g. 
Res. Ex. No. 199-1, par. 49; R. 9621-2). 

16. The 1938 Amendments to the Bethlehem Plan. 

(82) On February 1, 1938, the Bethlehem Plan was 
again amended in accordance with the provisions thereof. 
The history of such amendments is as follows: 

(a) On December 10, 1937, a special meeting of 
the Committee on Rules under said Plan attended 
by officers of the General Body thereof (which con¬ 
sisted solely of Employees’ Representatives) was 
held to consider the procedure to be followed in 
formulating proposed amendments to the Bethle¬ 
hem Plan which would meet certain criticisms of 
such Plan that had previously been made by Em¬ 
ployees’ Representatives elected thereunder. At such 
meeting and at all other meetings described in this 
paragraph (82) (except the meeting of the Joint 
Committee on Rules held on February 1, 1938, re¬ 
ferred to in subparagraph (f) hereof) there were 
present only Employees’ Representatives and H. P. 
McFadden, Esq., their counsel. A resolution was 
passed at such meeting recommending that the Gen¬ 
eral Body empower the Chairman thereof to appoint 
a special committee consisting of 14 Employees’ Rep¬ 
resentatives to formulate amendments to the Bethle¬ 
hem Plan in conference with the Committee on Rules 
and the officers of the General Body (e.g. Stip. Ex. 
No. 118; R. 10726-7). 
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(b) On December 15, 1937, the General ijody 
met, adopted the recommendations described ini the 
immediately preceding subparagraph (a) and jem- 
powered the Chairman thereof to appoint a special 
committee to formulate amendments to the Bethle¬ 
hem Plan in conference with the Committee on R|iles 
thereunder and with officers of the General Body, 
and such Chairman duly appointed such special 
committee. 

(c) Such special committee met with members 
of the Committee on Rules and officers of the Gen¬ 
eral Body on December 21, 1937, and with them 
formulated amendments to be proposed to the Beth¬ 
lehem Plan (e.g. Stip. Ex. No. 120; R. 10730-3). j 

(d) Such amendments were proposed at a meet¬ 
ing of the General Body held on December 29, 1^37, 
and were read, discussed and (except for one amend¬ 
ment which was rejected) adopted at a meeting 
thereof held on January 26, 1938 (e.g. Stip. E xs - 
Nos. 121, 122; R. 10733-59). 

(e) The amendments thus adopted made the fol¬ 
lowing substantial changes in the Bethlehem I^lan 
(e.g. Stip. Exs. Nos. 109, 122, 125; R. 136-149| as 
stated at R. 10710, 10738-59, 10768-82): 

(i) The provision thereof that the number! of 
Employees’ Representatives be adjusted in accord¬ 
ance with the number of employees of the Re¬ 
spondent Company on the 1st day of August and 
the 1st day of December of each year was deletjed. 

(ii) Provision was made for the office of Treas¬ 
urer of the General Body. 

(iii) Provision was made for the removal frbm 

office of any officer of the General Body who Was 
absent without excusable cause from two succes¬ 
sive meetings of the General Body. j 

(iv) The General Body was empowered to take 

action on reports of committees. | 

(v) Provision was made for an Executive Com¬ 
mittee of the General Body to consist of the Chajir- 
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man, Vice-Chairman, Secretary and Treasurer of 
the General Body, the Chairman of the Committee 
on Rules and six other members of the General 
Body, and to such Executive Committee was trans¬ 
ferred the power formerly held by the General 
Body to establish committees thereof other than 
the Committee on Rules. 

(vi) The duties of the Executive Committee 
and of the various officers of the General Body 
were specifically prescribed. 

(vii) A specific order of business to obtain at 
regular meetings of the General Body was adopted. 

(viii) Provision was made for compensation 
from the treasury of the General Body of officers 
and members of the General Body and of each 
committee. 

(ix) A specific requirement was enacted that 
no meetings of the General Body were to be held on 
the property of the Respondent Company unless 
otherwise determined by the General Body. 

(x) The power to call special meetings of the 
General Body was transferred from the Chairman 
thereof and the Committee on Rules to the Execu¬ 
tive Committee; the power to call special meet¬ 
ings of the committees was transferred from the 
Chairman of the General Body and the Chairmen 
of the respective committees to the majority mem¬ 
bers thereof and to the Executive Committee; and 
the power to approve the calling of special meet¬ 
ings of Joint Committees on behalf of Employees’ 
Representatives was transferred from the Chair¬ 
man of the General Body to the Executive Com¬ 
mittee. 

(xi) The Management’s Special Representa¬ 
tive and the Committee on Rules were deprived 
of power to pass upon compensation to be received 
by Employees’ Representatives from the Respond¬ 
ent Company for time necessarily occupied 
through actual attendance at regular or special 
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meetings or conferences held pursuant tci the 
Plan. | 

(xii) The provision for an annual conference 
between Employees’ Representatives and repre¬ 
sentatives of the Management was deleted, j 

(xiii) The provisions of the Plan embodying 
the procedure for adjustments were amended to 
read as follows: 

“Any matter which in the opinion of any em¬ 
ployee requires adjustment and which suchi em¬ 
ployee has been unable to adjust with the Fore¬ 
man of the work on which he is engaged m4y be 
taken up by such employee either in persdn or 
through any Employees’ Representative of his 
Department with the Superintendent in charge 
of the work. In the event that such employee or 
Employees’ Representative cannot effect a'j set¬ 
tlement with such Superintendent within three 
days, such employee or Employees’ Representa¬ 
tive shall make a report in writing to the Execu¬ 
tive Committee of the nature of such matter) and 
of the inability of settling it. Thereupon,! the 
Executive Committee shall consider such matter 
and, upon a majority vote arrived at by secret 
ballot, determine whether or not such natter 
should be placed before the proper representa¬ 
tives of the Company. Upon determination by 
the Executive Committee that such majtter 
should be taken up with the Company, the 'Ex¬ 
ecutive Committee shall make a full report in 
writing of its findings to the proper representa¬ 
tives of the Company. In the event that the 
Company shall fail in the opinion of the Execu¬ 
tive Committee satisfactorily to dispose of such 
matter within what, in the opinion of the Execu¬ 
tive Committee, constitutes a reasonable tipe, 
the Executive Committee shall notify the Presi¬ 
dent of the Company of that fact. If a satisfac¬ 
tory settlement shall not be arrived at within 
what, in the opinion of the Executive Commit¬ 
tee, constitutes a reasonable time after stich 
notification to the President, the Executive Ccjm- 
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mittee may proceed with such matter as fol¬ 
lows: (a) with the agreement of the President, 
such matter may be referred to an arbitrator or 
arbitrators to be determined at the time accord¬ 
ing to the nature of the controversy, or (b) such 
matter may be referred to the appropriate gov¬ 
ernmental authority.” 

(xiv) The General Body was given the power 
by a two-thirds vote of the membership thereof to 
remove from office any officer or member of a com¬ 
mittee for violating any provision of the Plan. 

(xv) Provision was made for the administra¬ 
tion of the treasury of the General Body. 

(xvi) The power to select meeting places for 
the Joint Committees was transferred from the 
Joint Committee on Rules to the respective Joint 
Committees. 

(f) On February 1, 1938, the Joint Committee 
on Rules under the Bethlehem Plan approved such 
of the amendments adopted by the General Body on 
January 26, 1938, as required its approval under 
Section XI of the Bethlehem Plan (e.g. Stip. Ex. No. 
123; R. 10759-60). 

(83) The Plans of Employees’ Representation which 
were in effect at the close of the hearings herein at the 
Bethlehem, Cambria, Concentrator, Lackawanna, Leba¬ 
non, Maryland and Steelton Plants of the Respondent 
Company and at both of the Leetsdale Works of the Re¬ 
spondent Company were admitted in evidence herein as 
Stipulated Exhibit No. 125 (R. 10768-82), Respondents’ Ex¬ 
hibit No. 177 (R. 8240-58 as modified as appears at R.132-3 
as stated at R. 9404) and Stipulated Exhibits Nos. 114, 
110, 113, 112, 111 and 115 (R. 10583-99 as modified as ap¬ 
pears at R. 10715, R. 10564-82 as modified as appears at R. 
10710-12, R. 10600 as modified as appears at R. 10713-5, R. 
10545-63 as modified as appears at R 169-70, R. 10653-74 as 
modified as appears at R. 10712-3, R. 10636-52 as modified 
as appears at R. 10715-6), respectively, and at that time all 
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such Plans operated in all material respects substantially 
in accordance with their respective provisions. The Rapkin 
Plan was not then in operation, its existence having termi¬ 
nated some time prior to such time (e.g. Res. Ex. No. 199-1, 
pars. 51-2; R. 9623). 

(84) The percentages of employees eligible to vote in 
nominations and elections under the Bethlehem, Cambria, 
Concentrator, Lackawanna, Lebanon, Leetsdale, Mary¬ 
land, Rankin and Steelton Plans (which Plans are here¬ 
inafter in these Findings of Fact sometimes called j the 
Plans) who did vote therein were as follows: 


Year 

Bethlehem 

Steelton 

Lebanon 

Maryland 


Plan 

Plan 

Plan 

Plait 

1918 

— 

49.0 

67.0 

70.0 

1 

1919 

74.0 

62.0 

68.0 

76.0 

1920 

86.0 

67.0 

80.0 

83.0 

1921 

88.0 

85.0 

89.0 

87.d 

1922 

86.0 

96.0 

73.0 

90.Q 

1923 

91.0 

94.0 

80.0 

87.C( 

1924 

95.0 

98.0 

94.6 

91.0 

1925 

94.2 

98.0 

92.1 

90.0 

1927 

96.0 

90.7 

95.9 

96.1 

1928 

96.5 

91.7 

92.0 

87.0 

1929 

95.7 

89.0 

96.9 

87.0 

1930 

97.2 

90.4 

95.9 

86.2! 

1931 

97.8 

90.9 

98.4 

81.2 


1932 

98.4 

81.7 

98.5 

83.7 


1933 

94.8 

_* 

99.1 

84.2 

! 

1934 

96.0 

96.9 

98.7 

86.6 

1935 

97.9 

96.5 

99.2 

95.9 

1936 

99.1 

97.7 

98.6 

98.4 

1937 

98.9 

96.9 

99.6 

99.0 


1938 

94.4 

97.0 

95.7 

94.3 


• No election. All 

representatives serving in 1932-33 held over 

for 


the 1933-34 term. 
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Lacka¬ 


Concen¬ 





wanna 

Cambria 

trator 

Leetsdale* 

Rankin 

Year 

Plan 

Plan 

Plan 

Plan(s) 

Plan 

1922 

89.0 






1923 

80.0 

67.3 





1924 

89.0 

88.7 





1925 

91.0 

91.1 





1927 

85.0 

91.8 





1928 

85.0 

90.2 





1929 

75.5 

93.1 

90.7 




1930 

93.0 

93.7 

91.7 




1931 

91.4 

90.9 

99.4 

95.9 

100.0 

95.6 

1932 

96.3 

92.5 

97.6 

61.0 

82.0 

82.0 

1933 

95.0 

94.5 

100.0 

100.0 

100.0 

100.0 

1934 

97.5 

85.1 

100.0 

98.5 

100.0 

99.2 

1935 

94.5 

89.2 

100.0 

96.1 

100.0 

99.4 

1936 

94.5 

_* * 

99.2 

99.4 


98.2 

1937 

93.7 

90.3 

100.0 

84.6 


98.6 

1938 

99.6 

80.8 

95.3 

82.9 


*** 

(e-g- 

Res. Exs. 

Nos. 199-E, pars. 

44, 84, R. 

9505, 

29; 199-1, 

par. 55, R. 9626-7). 






* In each case where two figures are shown for any year, the first is 
for the Leetsdale No. 1 Plan and the second for the Leetsdale No. 2 Plan. 

* * The record does not contain the percentage of eligible employees 
who voted under the Cambria Plan in 1936. 

•••No election held. 

B. An Analysis of the Plans. 

(85) The declared purposes of the Cambria Plan, the 
Bethlehem Plan, The Maryland Plan, the Lackawanna 
Plan, the Lebanon Plan, the Steelton Plan, the Concen¬ 
trator Plan, and the Leetsdale Plan (hereinafter in these 
Findings of Fact sometimes referred to as the Existing 
Plans) are,* and of the Rankin Plan, until operations 
thereunder ceased, were, as follows: 

* Note: The present tense is used in these Findings of Fact, unless 
the context otherwise clearly indicates, to refer to the situation existing 
at the close of the hearing herein on July 15, 1938. 
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(a) To provide a definite method and meajns of 
representation of the employees at the respective 
Plants and Works (including the Rankin Workis) of 
the Respondent Company which have names corre¬ 
sponding to those of such Plans, respectively, |with 
regard to all questions relating to rates of pay, 1)ours 
of labor, rules, working conditions, health, safety and 
other similar matters of interest to employees; 

(b) To provide an orderly and expeditious pro¬ 
cedure for the prevention and adjustment ofi any 
future differences between such employees and the 
Respondent Company as to matters relating to! em¬ 
ployment. 

(c) To anticipate the problem of continuous' em¬ 
ployment as it will present itself through trade fluc¬ 
tuations and other conditions; and 

(d) To protect and promote the interests of ! em¬ 
ployees through representatives whom they shall 
elect annually to represent them and to meet in 
conference periodically or otherwise as occasion shall 
require with representatives of the Management to 
discuss and adjust matters of mutual interest. 

(86) All of the Existing Plans expressly state, and] the 
Rankin Plan, until operations thereunder ceased, stated, 
that representation thereunder shall in no way discrimin¬ 
ate against any employee because of race, sex or creed or 
abridge or conflict with his or her right to belong or!not 
to belong to any lawful society, fraternity, union or other 
organization. 

(87) Each of the Existing Plans comprises both pro¬ 
visions which set forth the organic principles of an organi¬ 
zation of employees and provisions which set forth !the 
principles governing the relations between such organiza¬ 
tion and the Respondent Company at the Cambria Plant, 
the Bethlehem Plant, the Maryland Plant, the Laclka- 
wanna Plant, the Lebanon Plant, the Steelton Plant, [the 
Concentrator Plant and the Leetsdale Works, respec¬ 
tively, of the Respondent Company (hereinafter in these 
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Findings of Fact sometimes referred to as the Plants and 
Works), including procedures for adjusting any matters 
and for collective bargaining, between employees at the 
Plants and Works, respectively, or their representatives 
and the Respondent Company. 

(88) The Rankin Plan, until operations thereunder 
ceased, comprised both provisions which set forth the 
organic principles of an organization of employees and pro¬ 
visions which set forth the principles governing the rela¬ 
tions between such organization and the Respondent 
Company at its Rankin Works including procedures for 
adjusting any matters, and for collective bargaining, be¬ 
tween employees at such Rankin Works or their represen¬ 
tatives and the Respondent Company. 

(89) The organization of employees, the organic prin¬ 
ciples of which are set forth in each of the Existing Plans, 
is a labor organization, in fact, and within the meaning of 
Section 2(5) of the Act, and the organization of employees, 
the organic principles of which were set forth in the Rankin 
Plan, until operations thereunder ceased, was a labor or¬ 
ganization, in fact, and within the meaning of Section 2(5) 
of the Act. 

(90) The provisions of each of the Existing Plans which 
set forth the organic principles of the organization of em¬ 
ployees comprised therein include, and the corresponding 
provisions of the Rankin Plan, until operations thereunder 
ceased, included, provisions with respect to representation, 
terms of Employees’ Representatives, qualification of Em¬ 
ployees’ Representatives and voters, nominations and elec¬ 
tions of Employees’ Representatives, officers and commit¬ 
tees, committee meetings and amendments, and in addition 
such provisions in the Bethlehem Plan include provisions 
regarding a treasury. 

(91) The provisions of each of the Existing Plans which 
set forth the organic principles of the organization of em- 
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ployees comprised therein include provisions to the follow¬ 
ing effect: 

(a) Representation shall be by departments and 
groups of departments on the basis of one Employees’ 
Representative for a number of employees specified 
in the Existing Plans, respectively, or the major 
fraction thereof. Such specified number varies in jthe 
Existing Plans, and the Concentrator Plan and the 
Leetsdale Plan provide that there shall not be 1 ] in 
any event less than the number of Employees’ Repre¬ 
sentatives therein stated. A division of the Plapts 
and Works, respectively, into voting divisions, 4nd 
adjustments in groupings of departments into voting 
divisions, shall be made by the Committee on Rules 
(which consists entirely of Employees’ Represen¬ 
tatives) under each of the Existing Plans, respec¬ 
tively, except the Concentrator Plan and the LeOts- 
dale Plan, and by the Committee of Representatives 
(which consists entirely of Employees’ Representa¬ 
tives) under the Concentrator Plan and the Lepts- 
dale Plan, respectively. 

(b) Each Employees’ Representative shall jbe 
elected for a term of one year, subject to the proviso, 
under each of the Existing Plans other than the 
Bethlehem Plan, that such term shall begin upon the 
convening of the first organization meeting of t|he 
General Body or of the Committee of Representa¬ 
tives, as the case may be, held after the election! of 
such Employees’ Representative and shall expire 
upon the convening of the next such organization 
meeting held thereafter, and under the Bethlehem 
Plan that such term shall not expire until his succes¬ 
sor shall have been elected and shall have qualified; 
and each Employees’ Representative shall be eligible 
for re-election. 

(c) Under each of the Existing Plans, other thpn 
the Bethlehem Plan, an Employees’ Representative 
may be recalled upon the approval by the Commit¬ 
tee on Rules or by the Committee of Representa¬ 
tives thereunder, as the case may be, of a petition 
signed by two-thirds of the voters in his voting divi¬ 
sion. Under the Cambria Plan the General Body, on 
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recommendation of the Committee on Rules, has 
power to recommend the removal of any Employees’ 
Representative for failure to attend regular or spe¬ 
cial meetings of any Committee of which he is a 
member or for failure otherwise to perform the 
duties of his office, or both, without adequate excuse 
therefor, and, upon the signing by two-thirds of the 
voters in his voting division of a recommendation 
of the General Body for his removal, such Em¬ 
ployees’ Representative shall cease to be an Em¬ 
ployees’ Representative. 

(d) Under the Bethlehem Plan the General Body 
shall have the right, upon motion and vote of two- 
thirds thereof to remove from office any officer or 
member of a committee for violation of any of the 
provisions of the Bethlehem Plan. 

(e) An Employees’ Representative shall be 
deemed to have vacated his office upon the termina¬ 
tion of his employment at the Plant or Works, as the 
case may be, or upon his transfer to a department or 
voting division, as the case may be, other than the 
one he was elected to represent or upon his appoint¬ 
ment to such a regular position as would make him 
ineligible to be an Employees’ Representative or 
would disqualify him to vote for an Employees’ Rep¬ 
resentative. 

(f) Any office of Employees’ Representative 
which shall be vacant and for which there is no 
Primary or Secondary Alternate approved by the 
Committee on Rules or the Committee of Represen¬ 
tatives thereunder, as the case may be, may be filled 
in the discretion of the Committee on Rules or of the 
Committee of Representatives thereunder, as the 
case may be, by a special election conducted in the 
same manner as the regular annual election there¬ 
under. 

(g) Except officials of the Respondent Company 
and persons who have the right or power, as the case 
may be, to recommend the hiring or discharging of 
employees or who regularly hold a supervisory posi¬ 
tion over a group or over groups of men, any em¬ 
ployee who has been on the pay rolls of the Re¬ 
spondent Company for a period of at least sixty days 
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immediately prior to the first day on which nomina¬ 
tions shall be held thereunder is entitled to vbte at 
such nominations and at the next succeeding election 
thereunder and any employee who has been qn the 
pay rolls of the Respondent Company for a period 
of at least one year immediately prior to the first day 
on which nominations shall be held thereunder^ who 
on that day is twenty-one years of age or over and 
who is an American citizen, shall be qualifiejd for 
nomination and election as an Employees’ Represen¬ 
tative thereunder. Any question which arises there¬ 
under with respect to the eligibility of any persjon to 
vote at any nominations and election or to be elected 
as an Employees’ Representative thereunder, ajs the 
case may be, shall be decided by the Committee on 
Rules or the Committee of Representatives there¬ 
under, as the case may be, by a vote of the majority 
of the entire membership thereof. 

(h) Nominations and elections shall be held in 
each year on the days specified therein, and such 
nominations and elections may be continued during 
the following day or days where it shall be reason¬ 
ably necessary in order to conform with working 
schedules, until all employees entitled to vote $hall 
have been given a reasonable opportunity to vqte. 

(i) Nominations and elections shall be conducted 

by the employees themselves in accordance \vith 
rules and regulations prescribed by the Committee 
on Rules or the Committee of Representatives there¬ 
under, as the case may be, with only such assistance 
from the Management of the Respondent Company 
at the Plants and Works, respectively, as may be 
requested by said Committee. j 

(j) Under the Steelton Plan there are provisions 
in considerable detail providing for the election in 
each voting division by the employees therein o{ an 
Election Board which shall be subject to the author¬ 
ity of the Committee on Rules thereunder and jthe 
duties of which shall be to assist said Committed in 
carrying out the provisions of any rules and regu¬ 
lations prescribed by it for the conduct of nomiha- 
tions and elections thereunder. 
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(k) Nominations and elections shall be by secret 
ballot and so conducted as to avoid undue influence 
or interference with voters in any manner what¬ 
soever and so as to prevent any fraud in the casting 
or counting of ballots. 

(l) The manner in which nominations and elec¬ 
tions thereunder shall be conducted by the Commit¬ 
tee on Rules or the Committee of Representatives 
thereunder, as the case may be, is set forth in con¬ 
siderable detail by provisions relating to the appoint¬ 
ment and use of tellers, the kind of ballots to be used 
and what shall be shown thereon, the number of can¬ 
didates to be nominated and elected, the manner in 
which the balloting shall be conducted, the provision 
of ballot boxes, the assistance to be given voters in 
marking ballots, the counting of ballots and the re¬ 
quirements for certification as an elected Employees’ 
Representative, the determination of Primary and 
Secondary Alternates, the resolution of controversies 
by the Committee on Rules or the Committee of 
Representatives .thereunder, as the case may be, 
and similar matters. 

(m) Under each of the Existing Plans, other than 
the Concentrator Plan and the Leetsdale Plan, at a 
specified hour on the first day practicable after the 
completion of each regular annual election and with¬ 
in ten days of the last day thereof, the entire group 
of persons who shall have been elected as Employees’ 
Representatives for the ensuing term shall meet as 
a committee called the General Body for the purpose 
of organization and at the organization meeting they 
shall elect the officers of the General Body. Under 
the Concentrator Plan and the Leetsdale Plan the 
Committee of Representatives shall consist of all 
the Employees’ Representatives at the time in office 
and an organization meeting of the Committee of 
Representatives shall be held on the first day prac¬ 
ticable after and within ten days after the comple¬ 
tion of each regular annual election at which said 
Committee shall elect its officers. 

(n) Under the Bethlehem Plan the Chairman of 
the General Body shall preside at all meetings there¬ 
of, appoint all sub-committees, enforce the provi- 
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sions of the Bethlehem Plan and such rules and reg¬ 
ulations as may be enacted by such General Bpdy 
thereunder; call such meetings as are provided!for 
in the Bethlehem Plan; cast a deciding vote, in cjase 
of a tie, on any issue at any meeting except comrpit- 
tee meetings; and perform such other duties as such 
General Body may from time to time direct; the Vice- 
Chairman of the General Body shall perform all [the 
duties and exercise all the powers of the Chairman of 
the General Body during the absence or incapacity 
of such Chairman; the Secretary of the General 
Body shall keep a record of all proceedings under the 
Bethlehem Plan; conduct the correspondence; receive 
all monies, giving his receipt therefor; report at e^ch 
regular meeting of such General Body the receipt 
of any monies that he shall have received since the 
last preceding regular meeting thereof and ^ny 
monies that he shall have received at the meetjng 
at which such report shall be made, and record such 
report in the minutes of such meeting; pay over the 
same to the Treasurer of the General Body, taking 
his receipt therefor; and perform such other duties 
as such General Body may from time to time direct; 
and the Treasurer of the General Body shall deposit 
in the name of the organization of employees com¬ 
prised in the Bethlehem Plan with a depository desig¬ 
nated by such General Body all monies which he shall 
have received from such Secretary; execute receipts 
for such monies; keep the financial accounts; liquidate 
all bills against such organization after they shall 
have been approved by the Committee on Rules 
thereunder; report the state of the finances of such 
organization at the close of each regular meeting jof 
such General Body and whenever required to do iso 
by the Chairman of such General Body or by sufch 
General Body, and perform such other duties jas 
such General Body may from time to time direct. 
Under the Bethlehem Plan any officer of the General 
Body thereunder who is absent without excusable 
cause for two successive meetings thereof shill 
thereby forfeit without additional formality his right 
to hold office for his unexpired term. 

(o) The General Body or the Committee of Rep- 
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resentatives thereunder, as the case may be, shall 
adopt rules to govern its conduct as it in its discre¬ 
tion shall determine and it shall conduct its meetings 
free from any restraint or influence on the part of 
the Respondent Company in the conduct thereof, 
and representatives of the Management may attend 
meetings thereof only upon the invitation of the 
General Body or of the Committee of Representa¬ 
tives thereunder, as the case may be. 

(p) The function of the General Body under each 
of the Existing Plans, other than the Bethlehem Plan, 
the Concentrator Plan and the Leetsdale Plan, shall 
be to receive and discuss reports of Committees and 
to suggest and discuss any matter of interest to the 
employees which may be brought up by any Employ¬ 
ees’ Representative, and on motion such General 
Body may refer such matter for consideration and 
adjustment to the proper Committee. 

(q) Under the Bethlehem Plan the function of 
the General Body shall be to receive, discuss and take 
such action as it deems appropriate on all reports of 
Committees, which action shall be final; to suggest 
and discuss any matter of interest to the employees 
which may be brought up by any Employees’ Repre¬ 
sentative; and on motion the General Body may refer 
such matters for consideration and adjustment to 
the proper Committee. 

(r) Under each of the Existing Plans, other than 
the Concentrator Plan and the Leetsdale Plan, the 
General Body shall elect from among its members 
certain committees. Such committees under the Beth¬ 
lehem Plan shall be an Executive Committee, which 
shall function between meetings of the General Body 
and consider all matters not falling within the scope 
of any other Committee therein provided for and 
retain all powers not conferred on such other com¬ 
mittees, a Committee on Rules and such other com¬ 
mittees as the Executive Committee shall designate 
for the consideration of the subjects listed in the 
Bethlehem Plan. Such committees under the Steel- 
ton Plan shall be a General Committee, a Committee 
on Rules and such other committees as shall be 
deemed necessary by such Committee on Rules and 
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shall be appointed by it from among the members of 
such General Body. Such General Committee phall 
be for the consideration of all matters not falling 
within the scope of any other committee and of 'such 
of the subjects specified in the Steelton Plan as shall 
be assigned thereto by such Committee on Rules. 
Such Committee on Rules shall be for the considera¬ 
tion of such of those subjects as it shall assign l[o it¬ 
self. Such other committees shall be for the .con¬ 
sideration by each thereof of such of those subjects 
as such Committee on Rules shall assign to them, 
respectively. Such committees under the Maryland 
Plan, the Lebanon Plan and the Lackawanna ^lan, 
respectively, shall be a General Committee for the 
consideration of all matters not falling within the 
scope of any other committee, a Committee on Rules, 
and such other committees as such Committed on 
Rules shall deem necessary for the consideration of 
those of the subjects specified therein as do notj fall 
within the scope of such Committee on Rules, j 

(s) Under the Cambria Plan, the Maryland Iflan, 
the Steelton Plan and the Lackawanna Plan ^ach 
Committee shall be composed of five members and 
under the Lebanon Plan of four members. Under the 
Bethlehem Plan each committee shall be composed 
of five members, except the Executive Committee, 
which shall consist of the Chairman, Vice-Chairhian, 
Secretary and Treasurer of the General Body, j the 
Chairman of the Committee on Rules, and six other 
members of the General Body to be elected by j;hat 
Body. Under each of such Plans, each committee 
shall arrange its own procedure subject to appeal in 
case of controversy to the Committee on Rules there¬ 
under and each committee shall conduct its meetings 
free from any restraint or influence on the part of 
the Respondent Company in the conduct thereof. 

(t) Under each of the Existing Plans, other than 

the Concentrator Plan and the Leetsdale Plan, regu¬ 
lar meetings of the General Body shall be held opice 
each month and regular meetings of each Committee 
shall be held once every other month. j 

(u) Under the Concentrator Plan and the Le^ts- 
dale Plan, respectively, regular meetings of the C<j>m- 
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mittee of Representatives shall be held once every 
other month. 

(v) Under the Bethlehem Plan the officers and 
members of the General Body thereunder and of 
each Committee thereunder shall receive Two dol¬ 
lars ($2.00) per meeting as compensation for their 
services thereat; provided, however, that, if any of 
them shall lose time from actually scheduled work 
for the Respondent Company, he shall receive com¬ 
pensation at his regular rate for the time so lost, but 
in no case shall be receive in the aggregate less than 
Two dollars ($2.00). Such compensation shall be 
paid from the Treasury of the organization of em¬ 
ployees comprised in the Bethlehem Plan, except 
to the extent that any such compensation shall be 
paid pursuant to the provisions of the Bethlehem 
Plan described in subparagraph (s) of paragraph 
(95) of these Findings of Fact. 

(w) Under each of the Existing Plans, other than 
the Bethlehem Plan, the Concentrator Plan and the 
Leetsdale Plan, special meetings of the General Body 
may be held as occasion requires upon the call of the 
Chairman of the General Body thereunder with the 
approval of the Committee on Rules thereunder. 
Under each of the Existing Plans, other than the 
Bethlehem Plan, the Concentrator Plan and the 
Leetsdale Plan special meetings of each Committee 
thereunder may be held as occasion requires upon 
the call of the Chairman of such Committee with 
the approval of the Chairman of the General Body. 

(x) Under the Bethlehem Plan special meetings 
of the General Body may be held as occasion re¬ 
quires upon the call of the Executive Committee and 
special meetings of any Committee may be held upon 
the request of a majority of such Committee or of the 
Executive Committee. 

(y) Under the Concentrator Plan and the Leets¬ 
dale Plan special meetings of the Committee of Rep¬ 
resentatives may be held as occasion requires upon 
the call of the Chairman of such Committee of Rep¬ 
resentatives and a notice in writing of each such spe¬ 
cial meeting shall be given to each member of such 
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Committee of Representatives, unless notice thereof 
shall have been waived by him in writing. 

(z) Under the Cambria Plan, the Bethlefiem 
Plan, the Maryland Plan, the Steelton Plan,! the 
Lebanon Plan and the Lackawanna Plan, respec¬ 
tively, Employees’ Representatives shall have the 
right to appear before and be heard by a Commit¬ 
tee considering any matter of concern to the employ¬ 
ees of a Department which they represent and uijider 
each of the Existing Plans a Committee or the Com¬ 
mittee of Representatives, as the case may be, wjhen 
concerned with any matter of special interest to >any 
particular Department or group of employees, s^iall 
have the right to invite into conference such of j the 
Employees’ Representatives, representatives of j the 
Management of the Respondent Company at the 
Plants and Works, respectively, and other employees 
as shall be likely to be especially interested in 
matter. 

(aa) Under the Bethlehem Plan, unless other¬ 
wise provided therein, the meetings therein pro¬ 
vided for shall be governed by Roberts’ Rules of 
Order. 

(bb) The Committee on Rules or the Committee 
of Representatives, as the case may be, shall arrapge 
a suitable place or places at which meetings of ithe 
General Body and of the several Committees or} of 
the Committee of Representatives, as the case rpay 
be, may be held, and under the Bethlehem Plan reg¬ 
ular meetings of the General Body shall be held opce 
each month at such place or places off the Respond¬ 
ent Company’s property as shall from time to tihie 
be fixed by the Committee on Rules unless otherwise 
determined by the General Body. 

(cc) Under the Bethlehem Plan which provides 
that, in order to maintain the organization of Em¬ 
ployees comprised in the Bethlehem Plan as an inde¬ 
pendent organization pursuant to law and to m|eet 
expenses incurred in the administration thereof^ a 
Treasury shall be established by the following 
means: 


i 

i 
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(i) voluntary contributions from among em¬ 
ployees; 

(ii) organization of social events for profit; 

(iii) other ways and means submitted to the 
General Body thereunder or to any Committee 
thereunder and which shall meet with the ap¬ 
proval of a majority of such General Body; 

and all bills payable must be first submitted to the 
Committee on Rules thereunder for its approval and 
action and each check in payment of any of such 
bills or of any other obligation to be paid from the 
Treasury of such organization shall bear the signa¬ 
tures of the Chairman, Secretary and Treasurer of 
such General Body. 

(dd) The Employees’ Representatives thereunder 
may, without the consent or approval of the Respon¬ 
dent Company, amend any of the provisions thereof 
which set forth the organic principles of the organiza¬ 
tion of employees comprised therein. 

(92) The provisions of the Rankin Plan which set 
forth the organic principles of the organization of employ¬ 
ees comprised therein included, until operations thereunder 
ceased, provisions to the same effect as the provisions of 
the Leetsdale Plan as set forth in the foregoing paragraph 
(91), with the exception of the provision as set forth in 
subparagraph (bb) thereof. 

(93) The provisions of each of the Existing Plans which 
set forth the principles governing the relations between 
the organization of employees comprised therein and the 
Respondent Company at the Plants and Works, respec¬ 
tively, including procedures for adjusting any matters and 
for collective bargaining, constitute a contract by the Re¬ 
spondent Company with respect to such relations including 
such procedures. The corresponding provisions of the Ran¬ 
kin Plan, until operations thereunder ceased, constituted 
such a contract. 

(94) The provisions of each of the Existing Plans which 
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set forth the principles governing the relations betweejn the 
organization of employees comprised therein and th^ Re¬ 
spondent Company at the Plants and Works, respectively, 
including procedures for adjusting any matters and for 
collective bargaining, include, and the corresponding! pro¬ 
visions of the Rankin Plan, until operations thereunder 
ceased, included, provisions with respect to representatives 
of the Management at the Plants and Works, respectively, 
Joint Committees and meetings thereof, annual confer¬ 
ences, procedures for adjustments and collective bargain¬ 
ing, limitations upon the Respondent Company preventing 
any interference with the internal functioning of such or¬ 
ganization of employees, a guarantee of the independence 
of Employees’ Representatives, and amendments. 

(95) The provisions of each of the Existing Plans which 
set forth the principles governing the relations between 
the organization of employees comprised therein and the 
Respondent Company at the Plants and Works, respec¬ 
tively, including procedures for adjusting any matters! and 
for collective bargaining, include provisions to the follow¬ 
ing effect: 

(a) The Respondent Company shall at all times 
have in office thereunder a number of regular repre¬ 
sentatives of the Respondent Company appointed by 
it known as Management’s Regular Representatives 
not greater than the number of Employees’ Represen¬ 
tatives at the same time in office thereunder. 

(b) The Respondent Company shall appoint a spe¬ 
cial representative (who shall be known as the IVfan- 
agement’s Special Representative) who shall keep the 
Management at the Plants and Works, respectively, 
in touch with the Employees’ Representatives knd 
shall represent such Management in negotiations With 
such Employees’ Representatives. He shall respond 
promptly to any request from any Employees’ Repre¬ 
sentative for a conference and shall interview all of 
them from time to time collectively or separately With 
reference to matters of concern to employees. He ipay 
attend meetings of any Committee (including the Gen- 
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eral Body under each of the Existing Plans other than 
the Concentrator Plan and the Leetsdale Plan, and 
the Committee of Representatives under the Concen¬ 
trator Plan and the Leetsdale Plan) and of any Joint 
Committee, respectively, when requested by such 
Committee or such Joint Committee, as the case may 
be, so to do, but he shall not have any vote thereat. 

(c) Under each of the Existing Plans, other than 
the Concentrator Plan and the Leetsdale Plan, each 
Joint Committee shall consist of the Committees of 
Employees’ Representatives (except the Executive 
Committee under the Bethlehem Plan) with the ad¬ 
dition of Management’s Regular Representatives to 
a number not in excess of the number of Em¬ 
ployees’ Representatives on each of such Committees, 
respectively. 

(d) Under the Concentrator Plan and the Leets¬ 
dale Plan, respectively, the Joint Committee shall 
consist of all the Employees’ Representatives and all 
the Management’s Regular Representatives at the 
time in office thereunder. 

(e) Under each of the Existing Plans, other than 
the Concentrator Plan and the Leetsdale Plan, each 
Joint Committee shall elect its own officers and ar¬ 
range its own procedure, subject to appeal in case of 
controversy to the Joint Committee on Rules there¬ 
under. 

(f) Under each of the Existing Plans, other than 
the Concentrator Plan and the Leetsdale Plan, each 
Joint Committee, within the scope of its functions, 
shall consider and discuss matters of mutual interest 
to the employees of the Respondent Company at the 
Plants, respectively, and the Management of the Re¬ 
spondent Company there and it shall adopt such 
means as shall be necessary in order that it may as¬ 
certain the facts and may effect a settlement of any 
matter which shall have been properly referred to it. 

(g) Under each of the Existing Plans, other than 
the Concentrator Plan and the Leetsdale Plan, regu¬ 
lar meetings of each of the Joint Committees there¬ 
under shall be held once every other month. 

(h) Under the Concentrator Plan and the Leets- 
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dale Plan, respectively, regular meetings of j the 
Joint Committee thereunder shall be held pnce 
every other month. 

(i) Special meetings of each Joint Committee 
may be held as occasion requires, upon the call, 
under the Bethlehem Plan, of the Chairman of £uch 
Joint Committee, with the approval of the Ex|ecu- 
tive Committee and the Bethlehem Management’s 
Special Representative; under the Maryland I^lan, 
the Steelton Plan, the Lebanon Plan and the Lacka¬ 
wanna Plan, respectively, upon the call of the Chair¬ 
man of such Joint Committee, with the apprpval 
of the Chairman of the General Body thereunder 
and the Management’s Special Representative tnere- 
under; and, under the Concentrator Plan and the 
Leetsdale Plan, respectively, upon the call of | the 
Chairman of the Joint Committee thereunder, -\jvith 
the approval of the Chairman of the Committee of 
Representatives and the Management’s Special Rep¬ 
resentative thereunder, with the provision that a 
notice in writing of each such special meeting sjhall 
be given to each member of such Joint Committee, 
unless notice thereof shall have been waived! by 
him in writing. 

(j) At each regular or special meeting of ^ny 
Joint Committee, whatever may be the question to be 
considered thereat, the Employees’ Representatives 
and the Management’s Regular Representatives pres¬ 
ent at such meeting shall have the same number of 
votes whether or not the number of Employees’ Rep¬ 
resentatives and Management’s Regular Representa¬ 
tives who shall be present at such meeting shall be 
equal. If the number of Management’s Regular Rep¬ 
resentatives present at any such meeting shall j be 
greater than the number of Employees’ Representa¬ 
tives present thereat, the number of votes which such 
Employees’ Representatives shall be entitled to vjote 
shall be equal to the number of such Management’s 
Regular Representatives present at such meeting ^nd 
shall be divided equally among such Employees’ Rep¬ 
resentatives. If the number of Employees’ Represen¬ 
tatives present at any such meeting shall be greater 
than the number of Management’s Regular Represjen- 
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tatives present thereat, the number of votes which 
such Management’s Regular Representatives shall 
be entitled to vote shall be equal to the number of such 
Employees’ Representatives present at such meeting 
and shall be divided equally among such Manage¬ 
ment’s Regular Representatives. 

(k) Any Joint Committee when concerned with 
matters of special interest to any particular depart¬ 
ment or group of employees shall have the right under 
each of the Existing Plans, other than the Concen¬ 
trator Plan and the Leetsdale Plan, to invite into con¬ 
ference such of the Employees’ Representatives, rep¬ 
resentatives of the Management of the Respondent 
Company at each of the Plants, respectively, and other 
employees as shall be likely to be especially interested 
in such matters, and under the Concentrator Plan and 
the Leetsdale Plan representatives of the Manage¬ 
ment of the Respondent Company at the Works, re¬ 
spectively, and such employees as shall be likely to 
be especially interested in such matters. 

(l) Any matter may be referred by the Manage¬ 
ment of the Respondent Company at the Plants and 
Works, respectively, through the Management’s Spe¬ 
cial Representatives there to any proper Committee or 
Joint Committee for consideration and report, and 
any matter may be presented by any Committee or 
Joint Committee to such Management through such 
Management’s Special Representative. 

(m) The Joint Committee on Rules or the Joint 
Committee, as the case may be, shall arrange a suit¬ 
able place or places at which meetings of the several 
Joint Committees or of such Joint Committee, as the 
case may be, may be held. 

(n) Under each of the Existing Plans, other than 
the Bethlehem Plan, an annual conference between all 
of the Employees’ Representatives and representa¬ 
tives of the Management of the Respondent Com¬ 
pany at the Plants and Works, respectively, other 
than the Bethlehem Plant, shall be held at a time and 
place determined thereunder by the Joint Committee 
on Rules or the Joint Committee, as the case may be, 
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which shall be in charge of the procedure at jsuch 
conference. 

(o) The adjustment of any matter which ih the 
opinion of any employee of the Respondent Com¬ 
pany at any of the Plants and Works, as the case j may 
be, requires adjustment shall be by the procedure, pro¬ 
vided therein. Such procedure under each of the 
Existing Plans, except the Bethlehem Plan, com¬ 
prises three principal phases, as follows: j 

I. The first of such phases is as follows: ! 


(i) Under the Cambria Plan, the Steelton ^lan, 
the Lebanon Plan and the Lackawanna Plait, re¬ 
spectively, any matter which in the opinion of| any 
employee of the Respondent Company require? ad¬ 
justment and which such employee has been uriable 
to adjust with the Foreman of the work on wjiich 
he is engaged may be taken up by such employee 
either in person or through any Employees’ Rep¬ 
resentative of his Department: first—with thej Su¬ 
perintendent of his Department, under the Cambria 
Plan, the Steelton Plan, and the Lebanon Rian, 
respectively, and with the Superintendents con¬ 
cerned, under the Lackawanna Plan; second—Vith 
the Management’s Special Representative; jand 
third—with the General Manager of the P^ant, 
who shall endeavor to effect a settlement or jvho 
may with the approval of all the parties refer j the 
the matter to any proper Joint Committee or who 
may do both. 

(ii) Under the Maryland Plan, any such blat¬ 
ter which any employee has been unable to adjust 
either in person or through any Employees’ Rep¬ 
resentative of his Department with the Forerhan 
of the work on which he is engaged may be taken 
up by such employee either in person or through 
any such Employees’ Representative: first—with 
the Superintendent of his Department; second— 
with the Management’s Special Representative; 
and third—with the General Manager of the Plan, 
who shall endeavor to effect a settlement or who 
may with the approval of all the parties refer the 
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matter to any proper Joint Committee or who may 
do both. 

(iii) Under the Concentrator Plan, any such 
matter which any employee has been unable to ad¬ 
just with the Foreman or person in charge of the 
work on which he is engaged may be taken up by 
such employee either in person or through any 
Employees’ Representative of his voting division: 
first—with his Department Head; second—with 
the Management’s Special Representative; and 
third—with the Superintendent of the Plant who 
shall endeavor to effect a settlement. 

(iv) Under the Leetsdale Plan, any such matter 
which any employee has been unable to adjust 
with the person in charge of the work on which he 
is engaged may be taken up by such employee 
either in person or through any Employees’ Repre¬ 
sentative of his voting division with the follow¬ 
ing and in the following order: first—with the 
General Superintendent; second—with the Man¬ 
agement’s Special Representative; and third—with 
the Works Manager, who shall endeavor to effect 
a settlement. 

II. The second of such phases under each of the 
Existing Plans, respectively, other than the Beth¬ 
lehem Plan, is as follows: Unless a satisfactory 
disposition of any such matter shall have been 
effected within a reasonable time after it shall 
have been taken up as provided in the provisions 
of each such Plan described above as constituting 
the first of such phases, any employee of the Re¬ 
spondent Company through his Employees’ Rep¬ 
resentative or the Management through the Man¬ 
agement’s Special Representative may require 
such matter to be referred under each of such 
Plans, respectively, other than the Concentrator 
Plan and the Leetsdale Plan, to the General Joint 
Committee on Appeals thereunder, and under the 
Concentrator Plan and the Leetsdale Plan, respec¬ 
tively, to the Joint Committee thereunder, by a 
request in writing addressed to said Joint Com¬ 
mittee, as the case may be, specifying in detail 
the matter requiring adjustment and the reasons 
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which warrant its consideration by said J'pint 
Committee. The General Joint Committee on iAp- 
peals, or the Joint Committee, as the case may ( be, 
shall consider with reasonable promptness, at a 
regular or special meeting, every matter so | re¬ 
ferred to it and may adopt such means, as it shall 
deem necessary, in order that it may ascertain! the 
facts and may effect a settlement of such matter. 

III. The third of such phases under each of ithe 
Existing Plans, respectively, other than the Bethle¬ 
hem Plan, is as follows: If the General Joint Com¬ 
mittee on Appeals or the Joint Committee, as|the 
case may be, shall fail to effect a settlement of any 
matter referred to it in accordance with the provi¬ 
sions above described as constituting the first $nd 
second of such phases, the President of the Re- 
spondent Company shall be notified and such njiat- 
ter may be referred, if the President and a ijna- 
jority of the Employees’ Representatives on (the 
respective General Joint Committee on Appeals, 
or on the respective Joint Committee, as the qase 
may be, agree to such a reference, to an arbitrator 
or arbitrators to be determined at the time Ac¬ 
cording to the nature of the controversy. 

Such procedure under the Bethlehem Plan is jset 
forth in subparagraph (e-xiii) of paragraph (82)! of 
these Findings of Fact. 

(p) In addition to the procedure for adjustmehts 
described in the foregoing subparagraph (o) of this 
paragraph (95), procedure is provided therein {for 
other methods of handling matters of interest to em¬ 
ployees in general. Thus: 

(i) Consideration of such matters may be ini¬ 
tiated, under the Bethlehem Plan, by the General 
Body or by the Executive Committee thereunder; 
under each of the Existing Plans, respectively, 
other than the Bethlehem Plan, the Concentrator 
Plan and the Leetsdale Plan, by the General Bc^dy 
thereunder; and under the Concentrator Plan a|nd 
the Leetsdale Plan, respectively, by the Committee 
of Representatives thereunder. 

(ii) Consideration of such matters may be ihi- 
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tiated, under the Bethlehem Plan, by any Commit¬ 
tee thereunder and such matters presented to the 
General Body or to the Executive Committee 
thereunder by such Committee; and under each 
of the Existing Plans, respectively, other than the 
Bethlehem Plan, the Concentrator Plan and the 
Leetsdale Plan by any Committee thereunder and 
such matters presented to the General Body there¬ 
under by such Committee. 

(iii) Such matters may be referred for consid¬ 
eration and adjustment, under the Bethlehem Plan 
by the General Body or by the Executive Commit¬ 
tee thereunder, to the proper Committee there¬ 
under, and under each of the Existing Plans, re¬ 
spectively, other than the Bethlehem Plan, the 
Concentrator Plan and the Leetsdale Plan, by the 
General Body thereunder to the proper Committee 
thereunder. 

(iv) Such matters may be presented under 
each of the Existing Plans, respectively, other 
than the Concentrator Plan and the Leetsdale 
Plan, by the proper Committee thereunder di¬ 
rectly or through the proper Joint Committee 
thereunder to the Management of the Respondent 
Company at the Plants, respectively, through the 
Management's Special Representative there, and 
under the Concentrator Plan and the Leetsdale 
Plan, respectively, by the Committee of Repre¬ 
sentatives thereunder directly or through the 
Joint Committee thereunder to the Management 
of the Respondent Company at the Plant and 
Works, respectively, through the Management’s 
Special Representative there. 

(q) Under each of the Existing Plans, respec¬ 
tively, other than the Bethlehem Plan, it is under¬ 
stood and agreed as follows: Each Employees’ Rep¬ 
resentative shall be free to discharge his duties in an 
independent manner without fear that his individual 
relations with the Respondent Company may be af¬ 
fected in the least degree by any action taken by him 
in good faith in his representative capacity. To insure 
to each Employees’ Representative thereunder his 
right to such independent action, he shall have the 
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right to take the question of an alleged personal dis¬ 
crimination against him on account of his acts jin his 
representative capacity to the General Manager of 
the Plant, to the General Joint Committee on Appeals 
thereunder and to the President of the Respondent 
Company, under each of the Existing Plans iother 
than the Bethlehem Plan, the Concentrator Plan and 
the Leetsdale Plan; to the Superintendent of the 
Plant, to the Joint Committee thereunder, and tcj such 
President, under the Concentrator Plan; and to the 
Works Manager, to the Joint Committee thereuinder, 
and to such President under the Leetsdale Plan. |Hav- 
ing exercised this right in the consecutive order! indi¬ 
cated and failing a satisfactory remedy within thirty 
days, an Employees’ Representative shall have the 
further right to appeal to the State Department of 
Labor of the State in which the respective Plant or 
Works is located or the Secretary of Labor of the 
United States. The Respondent Company shallj fur¬ 
nish said State Department of Labor and said Secre¬ 
tary with every facility for the determination of the 
facts, and the findings and recommendations ofj said 
State Department of Labor or said Secretary shell be 
final and binding. 

(r) Under the Bethlehem Plan it is understood 
and agreed as follows: Each Employees’ Representa¬ 
tive thereunder shall be free to discharge his duties in 
an independent manner without fear that his individ¬ 
ual relations with the Respondent Company may be 
affected in the least degree by any action taken by 
him in good faith in his representative capacity.. To 
insure to each Employees’ Representative thereuijider 
his right to independent action, he shall have j the 
right to take the question of an alleged personal 'dis¬ 
crimination against him on account of his acts in 
his representative capacity to the Executive Com¬ 
mittee thereunder, which may take the matter up for 
such Employees’ Representative by written report to 
the President of the Respondent Company; and fail¬ 
ing a satisfactory remedy within thirty days, siuch 
Executive Committee may place such matter before 
the appropriate governmental authority. 

(s) To the extent permitted by law, Employees’ 
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Representatives shall be entitled to receive from the 
Respondent Company for time necessarily occupied 
through actual attendance at regular or special meet¬ 
ings or conferences held pursuant thereto, payment, 
under each of the Existing Plans other than the Beth¬ 
lehem Plan, commensurate with their respective 
average earnings and, under the Bethlehem Plan, at 
their respective regular rates. 

(t) Under each of the Existing Plans other than 
the Bethlehem Plan, to the extent permitted by law, 
the Respondent Company shall defray such expenses 
as are necessarily incident to the discharge of duties 
thereunder, subject to the approval of a majority of 
the entire membership of the Committee on Rules or 
of the Committee of Representatives, as the case may 
be, and the Management’s Special Representative 
thereunder. 

(u) The Respondent Company is prevented from 
rendering any assistance in connection with the con¬ 
duct of nominations and elections thereunder, except 
as may be requested by the Committee on Rules or 
the Committee of Representatives thereunder, as the 
case may be. 

(v) Nominations and elections shall be con¬ 
ducted so as to avoid undue influence or interference 
with voters in any manner whatsoever and so as to 
prevent any fraud in the casting or counting of 
ballots. 

(w) Meetings of each committee (including the 
General Body under each of the Existing Plans, 
other than the Concentrator Plan and the Leetsdale 
Plan, and the Committee of Representatives under 
the Concentrator Plan and the Leetsdale Plan) shall 
be conducted free from any restraint or influence on 
the part of the Respondent Company in the conduct 
thereof, and representatives of the Respondent Com¬ 
pany are prevented from attending such meetings, 
except upon the invitation of such Committee. 

(x) The Employees’ Representatives thereunder 
may, without the consent or approval of the Re¬ 
spondent Company, amend any of the provisions 
thereof which set forth the principles governing the 
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relations between the organization of employees 
comprised therein and the Respondent Company at 
the Plants and Works, respectively, including pro¬ 
cedures for adjusting any matters and for collective 
bargaining, except that any amendment which wojild 
materially change the procedure provided there¬ 
under for the adjustment of grievances or which 
might prevent the Plan from operating as a f^ir 
method of collective bargaining or which might ma¬ 
terially increase the obligations imposed upon the 
Respondent Company thereunder shall not become 
effective, until it shall also have been approved by 
the Joint Committee on Rules or by the Joint Com¬ 
mittee thereunder, as the case may be, and the Em¬ 
ployees’ Representatives thereunder may, without 
the consent or approval of the Respondent Company 
propose any amendment to any of such provisionjs. 

(96) The provisions of the Rankin Plan which set forth 

the principles governing the relations between the organ¬ 
ization of employees comprised therein and the Respondent 
Company at the Rankin Works including procedures for 
adjusting any matters and for collective bargaining in¬ 
cluded, until operations thereunder ceased, provisions j to 
the same effect as the provisions of the Leetsdale Plan las 
set forth in the foregoing paragraph (95), with the excep¬ 
tion of the provisions set forth in subparagraphs (s) and 
(t) thereof, respectively. ! 

I 

C. The Operation of the Plans 

(97) The Existing Plans each operate in all material 
respects substantially in accordance with the respective 
provisions thereof (e.g. Res. Exs. Nos. 199-1, par. $1, 
R. 9623; 199-E, R. 9477-533; Tr. 17940-53; R. 7038-45). j 

(98) No contention has been made and there is no sub¬ 
stantial evidence that any of the Existing Plans has riot 
operated at all times in all material respects substantially 
in accordance with the respective provisions thereof, jas 
they from time to time existed. 


i 
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(99) No contention has been made and there is no evi¬ 
dence that the Kankin Plan did not, until operations there¬ 
under ceased, operate in all material respects substantially 
in accordance with the respective provisions thereof, as 
they from time to time existed. 

(100) There is no evidence that the Respondent Com¬ 
pany was requested by the Committee on Rules or the 
Committee of Representatives, as the case may be, to 
render, or that it did render, any assistance in connection 
with the conduct of nominations and elections under the 
Bethlehem Plan, the Maryland Plan, the Steelton Plan, 
the Lebanon Plan, the Lackawanna Plan, the Concentra¬ 
tor Plan, the Leetsdale Plan or the Rankin Plan. 

(101) Since January 1, 1935, there have been special 
meetings of Joint Committees under each of the Plans 
other than the Concentrator Plan. At no time since said 
date has any Management’s Representative or Manage¬ 
ment’s Special Representative under any of the Plans ever 
refused to approve the holding of a special meeting of any 
Joint Committee whenever requested so to do by any em¬ 
ployee or Employees’ Representative (e.g. Res. Ex. No. 
199-1, par. 54, R. 9626; Tr. 17885, 19400, R. 7010-1, 7802). 
There is no evidence that any such Management’s Repre¬ 
sentative prior to said date ever refused to approve the 
holding of a special meeting of any Joint Committee under 
any of the Plans whenever requested so to do by any em¬ 
ployee or Employees’ Representative. 

(102) In numerous instances Employees’ Representa¬ 
tives have been elected as officers of Joint Committees 
under the Cambria Plan, the Maryland Plan, the Lacka¬ 
wanna Plan, the Concentrator Plan, and the Rankin Plan 
(e.g. Bd. Exs. Nos. 15 (R. 8275), 40 (R. 8334-5), 327 (R. 
8590-3), 341 (R. 8995-6), 344 (R. 9005-6), 348 (R. 9007-8), 
350 (R. 9017-9), 360 (R. 9054-7), 379 (R. 9131-3); Tr. 17885, 
R. 7010-1), and there is no evidence that numerous such in- 
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stances did not exist with respect to the other Plans during 
the same period. 

(103) Since the enactment of the Act there has not been 
any instance of an Employees’ Representative elected 
under the Lebanon Plan, the Concentrator Plan, the Leets- 
dale Plan or the Rankin Plan, ceasing to hold office pur¬ 
suant to the provisions set forth in the Lebanon Plan] the 
Concentrator Plan, the Leetsdale Plan or the Rankin Iflan, 
respectively, and described above in subparagraph (^) of 
paragraph (91) of these Findings of Fact (e.g. Res. Ex. 
No. 199-1, par. 53; R. 9623-5). 

(104) Only a negligible number of Employees’ Repre¬ 
sentatives under the Cambria Plan have been transferred 
from voting divisions or districts which they were elected to 
represent, and there has not been any such transfer since 
the 1937 organization meeting of the General Body there¬ 
under. The Committee on Rules under the Cambria Plan 
investigates, and has investigated, each transfer of an Em¬ 
ployees’ Representative to a voting district other than I the 
one he was elected to represent, and determines, and [has 
determined, whether such Employees’ Representative j ac¬ 
quiesced in his transfer. There has never been any instance 
in which it was claimed that an Employees’ Representative 
under the Cambria Plan was transferred by the Respond¬ 
ent Company for the purpose of causing him to ceasb to 
be an Employees’ Representative (e.g. Tr. 17905-10; R. 
7021-4). There is no evidence of any instance since the en¬ 
actment of the Act of an Employees’ Representative elected 
under the Cambria Plan ceasing to hold office as an Em¬ 
ployees’ Representative for any of the other reasons |set 
forth in the Cambria Plan and described above in siib- 

I 

paragraph (e) of paragraph (91) of these Findings of F^ct. 

(105) Since the enactment of the Act there has not been 
any instance of an Employees’ Representative elected 
under the Bethlehem Plan ceasing to hold office pursuant 
to the provisions set forth in the Bethlehem Plan and de- 
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scribed above in subparagraph (e) of paragraph (91) of 
these Findings of Fact, except two Employees’ Repre¬ 
sentatives in 1936 and one Employees’ Representative in 
1937 who were transferred to another department at their 
own requests; four Employees’ Representatives in 1936 
and three in 1937 who were promoted; one Employees’ 
Representative in 1937 who was transferred to another 
department because of a regrouping of departments; four 
Employees’ Representatives in 1937 who voluntarily termi¬ 
nated their employment; and two Employees' Representa¬ 
tives in 1937 whose employment was terminated by the 
Respondent Company for failure to report for work (e.g. 
Res. Ex. No. 199-1, par. 53; R. 9623-5). 

(106) Since the enactment of the Act there has not been 
any instance of an Employees’ Representative elected 
under the Maryland Plan ceasing to hold office pursuant to 
the provisions set forth in the Maryland Plan and described 
above in subparagraph (e) of paragraph (91) of these 
Findings of Fact, except two Employees’ Representatives 
in 1936 and two Employees’ Representatives in 1937 who 
were transferred to another department at their own re¬ 
quests; one Employees’ Representative in 1935, two in 
1936 and four in 1937 who were promoted; one Employees’ 
Representative in 1936 who was granted a leave of absence 
but who resumed his office as Employees’ Representative 
upon the termination of such leave of absence; and one 
Employees’ Representative in 1937 whose employment was 
terminated by the Respondent Company for failure to re¬ 
port for work (e.g. Res. Ex. No. 199-1, par. 53; R. 9623-5). 

(107) Since the enactment of the Act there has not been 
any instance of an Employees’ Representative elected 
under the Steelton Plan ceasing to hold office pursuant to 
the provisions set forth in the Steelton Plan and described 
above in subparagraph (e) of paragraph (91) of these 
Findings of Fact, except one Employees’ Representative 
in 1935 who was promoted; and two Employees’ Repre- 
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sentatives in 1935 and two in 1936 who were granted leaves 
of absence at their own requests (e.g. Res. Ex. No. 109-1, 
par. 53; R. 9623-5). 

I 

(108) Since the enactment of the Act there has not been 

any instance of an Employees’ Representative elected uijider 
the Lackawanna Plan ceasing to hold office pursuant to 
the provisions set forth in the Lackawanna Plan and! de¬ 
scribed above in subparagraph (e) of paragraph (91 j) of 
these Findings of Fact, except one Employees’ Repre¬ 
sentative in 1935, two Employees’ Representatives in 1936 
and one Employees’ Representative in 1937, who were pro¬ 
moted; one Employees’ Representative in 1938 who jwas 
transferred because of the permanent shutdown of the inill 
in which such Employees’ Representative was working; jone 
Employees’ Representative in 1937 who was transferred 
because the other employees in the department in which 
he was working refused to work with him; and one Em¬ 
ployees’ Representative in 1936 who voluntarily terijni- 
nated his employment (e.g. Res. Ex. No. 199-1, par. 53; 
R. 9623-5). j 

(109) None of the instances above described in para¬ 

graphs (105) to (108), inclusive, of these Findings of Fjact 
resulted from any desire on the part of the Respondent 
Company that any of such Employees’ Representatives 
should cease to be an Employees’ Representative. Ther^ is 
no evidence that any Employees’ Representative eyer 
ceased to hold office under any of the Plans as a result of 
any desire on the part of the Respondent Company that 
such Employees’ Representative should cease to be an Em¬ 
ployees’ Representative (e.g. Res. Ex. No. 199-1, par. {>3; 
R. 9623-5). j 

(110) If any Employees’ Representative elected under 
any of the Plans at any time had claimed that he ceasedi to 
hold office as an Employees’ Representative thereunder j as 
a result of any desire of the Respondent Company to cai^se 
such Employees’ Representative to cease to be an Emplby- 
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ees’ Representative, such Employees' Representative could 
have appealed pursuant to the provisions of the Plans, 
respectively, described above in subparagraphs (q) and 
(r) of paragraph (95) of these Findings of Fact ultimately 
either to the State Department of Labor of the State in 
which the respective Plant or Works at which he was em¬ 
ployed is located or to the Secretary of Labor of the United 
States, whose findings and recommendations would have 
been final and binding (e.g. Tr. 17910, 18592-6; R. 7023-4, 
383-5). 

(111) The labor organization comprised in the Cambria 
Plan, the labor organization comprised in the Bethlehem 
Plan, the labor organization comprised in the Maryland 
Plan, the labor organization comprised in the Steelton Plan, 
the labor organization comprised in the Lebanon Plan and 
the labor organization comprised in the Lackawanna Plan, 
respectively, is each represented in this proceeding by sep¬ 
arate counsel. 

(112) The nature of the operations performed at the 
Plants and Works, respectively, is such that each employee 
thereat has, during each work day (except in emergencies 
of infrequent occurrence), a substantial amount of time 
during which he can be absent from his place of work 
without interfering with the operations of any of the Plants 
and Works, or the Rankin Works, as the case may be, or 
with the performance of the work upon which he is em¬ 
ployed. Such time is hereinafter in these Findings of Fact 
referred to as “spare time” (e.g. Stip. Ex. No. 141; R. 10843- 
8 ). 

(113) All employees of the Respondent Company at its 
Cambria, Bethlehem, Maryland, Steelton, Lebanon, Lack¬ 
awanna and Concentrator Plants, respectively, and at its 
Leetsdale Works who are or were entitled to vote under 
the Plan in effect at each of such Plants, respectively, 
and at such Works, as the case may be or may have been, 
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and all employees of the Respondent Company at its 
Rankin Works who were entitled to vote under the Rankin 
Plan, until operations thereunder ceased, has, and has had, 
as spare time not less than from 10% to 20% of his |work 
period during each normal working day (e.g. Stipj. Ex. 
No. 141; R. 10843-8). 

! 

(114) In 1935, 1936, 1937, and 1938, nomination^ and 
elections of Employees’ Representatives were held ih ac¬ 
cordance with each of the Plans (except that no nom¬ 
inations and election were held under the Rankin Pl&n in 
1938), and employees at the Plants and Works respect¬ 
ively, and at the Rankin Works, were permitted, witjhout 
loss of pay, to vote in such nominations and elections [dur¬ 
ing working hours, and they also had opportunity to vote 
either before or after their working hours on the da^s on 
which such nominations and elections were held (e.g. j3tip. 
Ex. No. 141; R. 10843-8). There is no evidence that’em¬ 
ployees at the Works and Plants, respectively, and atj the 
Rankin Works, were not permitted without loss of pay to 
vote during working hours in nominations and elections 
held under each of the Plans prior to 1935 or that they! did 
not have an opportunity to vote therein either beforp or 
after their working hours on the days on which such nomi¬ 
nations and elections were held. 

(115) Each of the employees of the Respondent (Com¬ 
pany at the Plants and Works, respectively, who is repre¬ 
sented under each of the Existing Plans, respectively, is 
represented by an Employees’ Representative who is Em¬ 
ployed in the same department or location of the Plants 
and Works, respectively, as the case may be, as is guch 
employee. Each of the employees of the Respondent Cpm- 
pany at the Rankin Works who was represented under 
the Rankin Plan, until operations thereunder ceased, was 
represented by an Employees’ Representative who was 
employed in the same department or location of said 
Works as was such employee (e.g. Res. Exs. Nos. 177, 
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R. 8240-58 as modified as appears at R. 132-3 as stated at 
R. 9404; 199-1, R. 9587-628; Stip. Exs. Nos. 110-5, 125, R. 
10545-674 as modified as appears at R. 10710-6, 10768-82). 

(116) Employees at each of the Plants and Works, re¬ 
spectively, have, and have had, ample opportunity during 
their spare time and the spare time of their Employees’ 
Representatives under each of the Plans, as the case may 
be, or may have been, to advise such Employees’ Represen¬ 
tatives as to their wishes and views with respect to any 
matters which are, or were, or which such employees de¬ 
sire shall be, or desired should be, the subject of collective 
bargaining between such Employees’ Representatives, re¬ 
spectively, and the Management of the Respondent Com¬ 
pany at each of the Plants and Works and at the Rankin 
Works, as the case may be, or may have been (e.g. Stip. 
Ex. No. 41; R. 10337). * 

(117) The Employees’ Representatives under each of 
the Plans have and have had ample opportunity during 
their spare time and the spare time of the employees whom 
they represent and have represented to disseminate to such 
employees information as to, and to report to them on, 
matters which are, or have been, or which might thereafter 
become or which became subjects of collective bargaining 
between such Employees’ Representatives and the Man¬ 
agement of the Respondent Company at such Plant or 
Works and they do and have done so (e.g. Stip. Ex. No. 
141; R. 10843-8). 

(118) The matters set forth and described in Respond¬ 
ents’ Exhibits Nos. 261, 262, 263, 264, 265, 266 and 267, 
respectively, (R. 9839-10100) are matters as therein, respec¬ 
tively, described, that were handled and adjusted as therein, 
respectively, stated, under the Cambria Plan; the Bethle¬ 
hem Plan; the Maryland Plan; the Steelton Plan; the Le¬ 
banon Plan and the Concentrator Plan; the Lackawanna 
Plan; and the Leetsdale Plan and the Rankin Plan, respec¬ 
tively, from January 1, 1936, to May 31, 1937. 
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(119) During the period from January 1, 1936, to May 
31,1937 (the only period with respect to which there isjany 
evidence, except with respect to the Cambria Plan andj the 
Bethlehem Plan), the matters handled and adjusted uijider 

each of the Plans involved numerous matters of interest to 

1 

employees, including those relating to wages and rates of 
pay; hours of employment; conditions of work; assign¬ 
ment and division of work; health, safety, welfare and per¬ 
sonal convenience of employees; repairs, improvements 
and additions to working facilities; extra hands and ire- 
placement of men; promotions, reinstatements, transfers 
and sundry privileges and concessions; vacations; employ¬ 
ment of various classes of persons; and time of paymenjt of 
employees. The most numerous type of such matters that 
were handled and adjusted comprises those concerning 
wages and rates of pay (including wage increases and ad¬ 
justments for individual employees and groups of employ¬ 
ees of varying sizes). Such matters which concerned hodrs 
of employment and conditions of work were also very Nu¬ 
merous (e.g. Res. Exs. Nos. 261-7, R. 9836-10100; Tr. 19397, 
R. 7800-1). Such matters concerned a large percentage of 
the employees at each of the Plants and Works, respectively, 
and an overwhelming majority of such matters were dis¬ 
posed of in a manner favorable to the employees concerned 
(e.g. Res. Exs. Nos. 261-7; R. 9836-10100). 

(120) The only testimony with respect to the operations 
under and functioning of any of the Plans has to do wjith 
the Cambria Plan. 

(121) The nominations and elections held under the 
Cambria Plan in 1937 and 1938 were conducted by the em¬ 
ployees of the Respondent Company themselves in accor¬ 
dance with rules and regulations prescribed by the Com¬ 
mittee on Rules under the Cambria Plan and were Iso 
conducted as to avoid undue influence or interference with 
voters in any manner whatsoever, as to prevent any fraud 
in the casting or counting of ballots, and as to give all 
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employees qualified to vote thereat a reasonable oppor¬ 
tunity so to do (e.g. Kes. Ex. No. 199-E; R. 9477-533). 

(122) Each of the ballots used in each of the nominations 
and in each of the elections held under the Cambria Plan 
in the years 1935, 1936, 1937 and 1938 contained printed 
thereon a notice to the effect that by using such ballot the 
voter approved the holding of the nominations and elec¬ 
tions in accordance with the provisions of the Cambria 
Plan and expressed the desire to be represented for collec¬ 
tive bargaining by the Employees' Representatives who 
should be elected at such election. The forms of such ballots 
were prepared for each of such nominations and elections 
by the Committee on Rules then in office under the Cambria 
Plan (e.g. Res. Exs. Nos. 199-E, par. 5, 212, 240, Tr. 16582-4; 
R. 9483-6, 9651, 9683, 6340-2). 

(123) The nominations and elections held under the 
Cambria Plan in 1937 and 1938 were held within the Cam¬ 
bria Plant. It would have been difficult to have held an 
election in which all qualified voters among the employees 
at such Plant could have participated, if such elections had 
been held outside of such Plant. The holding of such 
elections in the Cambria Plant during working hours was 
the most feasible arrangement for all concerned (e.g. Tr. 
13614-5; R. 4851-2). 

(124) Some of the employees who voted in the nomina¬ 
tions and elections held under the Cambria Plan in 1937 
and in 1938 voted during their respective working hours on 
the days on which such nominations and elections were held 
and some of such employees voted either before or after 
their respective working hours on such days (e.g. Tr. 
11124, 11889, 13608, 13615, 16178-9; R. 3692, 4084, 4087-8, 
4851-2,6148-9). 

(125) The polling place for each voting division for the 
nominations and election held in 1937 under the Cambria 
Plan was selected by the Committee on Rules then in office 
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thereunder. The location of each such polling placd was 
selected by such Committee and was approved bjf the 
superintendent of the department in which such polling 
place was located. Each such polling place was so located 
within such voting division that, with very few exceptions, 
all the voters within such voting division could in a Ivery 
short time reach such polling place from the places where 
they, respectively, worked. The voting booths and tjallot 
boxes were so located at each such polling place thatl (a) 
the voting there could be and was expeditiously conducted 
without the use of any appreciable amount of time byj any 
employee in voting and (b) (except at three polling places 
as set forth in paragraph (126) of these Findings of Fact) 
no persons other than the tellers at such polling places and 
those who were voting thereat were in the immediate 
vicinity of such polling places while the voting was ^oing 
on there (e.g. Res. Ex. No. 199-E, par. 12; R. 9490-1). j 

(126) No employees who were entitled to vote at| the 
polling places in the nominations and elections, respect¬ 
ively, held under the Cambria Plan in 1937 were permitted 

I 

to be in the vicinity of such polling places, respectively, 
while balloting was being conducted thereat, except when 
such employees were approaching or leaving such polling 
places, respectively, or waiting to vote or engaged in voting 
thereat; and during such nominations and election no lone 
other than such employees, the tellers at such voting plkces 
and the election inspectors (who were the members of! the 
Committee on Rules and the Chairman of the General 
Body) were permitted to be in the immediate vicinity of 
such polling places, except at three polling places wpere 
on one of the days during such election at each of such 
polling places there were certain other persons in the im¬ 
mediate vicinity thereof while balloting was being Con¬ 
ducted thereat (e.g. Res. Ex. No. 199-E, par. 43; R. 9504r5). 
At none of such three polling places, however, did jthe 
presence of such other persons interfere with, restrain, |co- 
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erce or influence any of the employees of the Respondent 
Company in any way (e.g. Tr. 15802-29,16105-18,16344-410, 
16716-42, 16787, 18716-30; R. 5956-69, 6110-7, 6218-58, 6409- 

21, 6445, 7447-54. 

(127) Prior to the holding of the nominations and elec¬ 
tion in 1938 under the Cambria Plan, the Committee on 
Rules then in office thereunder, by letter dated February 

22, 1938, requested the Cambria Management to grant said 
Committee permission to conduct such nominations and 
election within the Cambria Plant. In compliance with such 
request, the Cambria Management granted to said Com¬ 
mittee permission so to hold such nominations and election, 
stating that the permission was granted upon the assump¬ 
tion that such nominations and election would be held sub¬ 
stantially in the same manner as the nominations and elec¬ 
tions had been held under the Cambria Plan in previous 
years and upon the basis of the assurance which such Com¬ 
mittee had given to such Management that the holding of 
such nominations and election would not interfere with 
the operations of the Cambria Plant, and upon the under¬ 
standing that in the conduct of such nominations and elec¬ 
tion (a) any materials and supplies such as voting booths 
and ballot boxes which might be used in such nominations 
and election should be set up in such places that they 
would not interfere with the business of the Respondent 
Company in any way, (b) the voting in such nominations 
and election should be conducted in such manner as would 
not interfere with the business of the Respondent Company 
in any way, (c) employees would vote only at the time 
of their change of shift or during their respective lunch 
periods or during spell time for them, respectively, and 
(d) the voting of the employees should otherwise be so 
arranged that there would not be any loss of production 
or other loss to the Respondent Company as a result 
of such voting. Such Committee, by letters dated February 
28, 1938, assured such Management that the voting booths 
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and ballot boxes used in such nominations and election 
would be set up and that the voting would be done at such 
nominations and election and that such nominations and 
election would be conducted all in accordance with ^he 
understanding and conditions hereinbefore stated in this 
paragraph (127). Such nominations and election were con¬ 
ducted in accordance with such understanding and condi¬ 
tions (e.g. Res. Ex. No. 199-E, pars. 51-2; R. 9510-3). j 

(128) The polling place for each voting district for bpth 
such nominations and such election was selected by siiich 
Committee. Before any such polling place was so selected 
a member of such Committee conferred with the superin¬ 
tendent of the department in which such proposed polling 
place was to be located and determined that the pldce 
which was finally selected was such a place that the loca¬ 
tion of a polling place and the setting up of a voting bobth 
or of voting booths there would not interfere with the busi¬ 
ness of the Respondent Company in any way, and tjhe 
location of such polling place was approved by such super¬ 
intendent. The voting booths and ballot boxes were so 
located at each such polling place that no persons ottier 
than the tellers at such polling place and those who wdre 
voting thereat were in the immediate vicinity of such poll¬ 
ing place while the voting was going on there (e.g. Res. 
Ex. No. 199-E, par. 58; R. 9515). 

(129) During such nominations and election no ojcie 
other than employees entitled to vote in the voting districts, 
respectively, and tellers in the voting districts, respectively, 
and the election inspectors (who were the members of suph 
Committee, the then Vice-Chairman of the General Body 
under the Cambria Plan and two other Employees' Repre¬ 
sentatives thereunder who had been members of the Com¬ 
mittee on Rules thereunder in previous years) were per¬ 
mitted to be within fifty feet of the polling places, respec¬ 
tively (e.g. Res. Ex. No. 199-E, par. 83; R. 9528). 
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(130) Both such nominations and such election were 
conducted in such manner that the conduct thereof did not 
in any way interfere with the business of the Respondent 
Company at the Cambria Plant, and the normal operations 
of said Plant continued on the days when such nominations 
and election were taking place (e.g. Res. Ex. No. 199-E, 
par. 83; R. 9528). 

(131) All the employees who were certified to have been 
nominated at the nominations held under the Cambria 
Plan in 1937 and at the nominations held thereunder in 
1938, respectively, and all the candidates or other employ¬ 
ees who were certified to have been elected at the election 
held under the Cambria Plan in 1937 and at the election 
held thereunder in 1938, respectively, as Employees’ Rep¬ 
resentatives were honestly and fairly nominated and elected 
as such, respectively, in accordance with the provisions of 
the Cambria Plan and the requirements of all thereof, and 
the employees so elected thereupon became the Employees’ 
Representatives under the Cambria Plan for the respec¬ 
tive terms for which they were elected of all the employees 
at the Cambria Plant who had voted in such elections, re¬ 
spectively (e.g. Res. Ex. No. 199-E; R. 9477-533). 

(132) The General Body under the Cambria Plan for 
the Plan Year 1937-38 and the General Body under the 
Cambria Plan for the Plan Year 1938-39 was each consti¬ 
tuted as hereinafter described in paragraph (134) of these 
Findings of Fact in accordance with the provisions of the 
Cambria Plan, and each such General Body in accordance 
with such provisions elected its officers and elected from 
among its members a Committee on Rules, a General Com¬ 
mittee and four other Committees, as described in para¬ 
graphs (135) and (137) of these Findings of Fact (e.g. Res. 
Ex. No. 199-E, par. 48, R. 9508; Tr. 17778-84, R. 6955-9). 

(133) The General Body under the Cambria Plan for 
the Plan Year 1937-38 and five of the six Committees for 
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the Plan Year 1937-38 referred to in paragraphs (135)| and 
(137) of these Findings of Fact existed and functioned in 
accordance with the provisions of the Cambria plan 
throughout the Plan Year 1937-38, and the sixth thereof 
existed and functioned in accordance with the provisions 
of the Cambria Plan from the time of its organization 
throughout the balance of the Plan Year 1937-38, and the 
General Body under the Cambria Plan for the Plan Year 
1938-39 and each of the six Committees for the Plan Year 
1938-39 referred to in such paragraph are in existence! and 
functioning in accordance with the provisions of the Ciam- 
bria Plan (e.g. Tr. 17778-9, 17783; R. 6955-6, 6958). 

j 

(134) The General Body under the Cambria Plan} for 
the Plan Year 1937-38 and the General Body under the 
Cambria Plan for the Plan Year 1938-39 was each con¬ 
stituted as follows: The entire group of employees who 
had been elected as Employees’ Representatives under the 
Cambria Plan at the 1937 election and at the 1938 elec¬ 
tion, respectively, met as such General Body. At each re¬ 
spective meeting (hereinafter in these Findings of Pact 
sometimes referred to, respectively, as the 1937 organ¬ 
ization meeting and as the 1938 organization meeting) s|uch 
Employees’ Representatives elected from among their 
number the officers of the General Body. Such officers 
elected at the 1937 organization meeting were a Chairnian, 
a Vice-Chairman and a Secretary, and at the 1938 organi¬ 
zation meeting a Chairman, a Vice-Chairman, a Secretary 
and a Treasurer. The procedure for the election of spch 
officers at the 1937 organization meeting was that ihe 
Chairman of the Committee on Rules under the Cambria 
Plan (which Committee had been elected at the organiza¬ 
tion meeting of the General Body for the Plan Year 1936- 
37) acted as Chairman of the 1937 organization meet¬ 
ing until the election of a Secretary of the General Body, 
who thereupon acted as Chairman of such meeting ulitil 
the election of a Chairman of the General Body, who 
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thereupon became Chairman of such meeting and acted 
as such for the duration thereof and of all subsequent meet¬ 
ings of such General Body. The same procedure was fol¬ 
lowed in the election of the officers at the 1938 organization 
meeting at which the Chairman of the Committee on Rules 
for the Plan Year 1937-38 acted as Chairman until the 
election of a Secretary of the General Body (e.g. Res. Ex. 
No. 199-E, par. 48, R. 9508; Tr. 17786-7, 18310-3; R. 6959- 
60, 7235-6). 

(135) At the 1937 organization meeting of the General 
Body, it elected from among its members a Committee 
on Rules, a General Committee and three other Commit¬ 
tees. Such five Committees are generally know as the No. 
1 Standing Committee, which is the Committee on Rules, 
the No. 2 Standing Committee, the No. 3 Standing Com¬ 
mittee, the No. 4 Standing Committee and the No. 5 
Standing Committee, which is the General Committee 
(e.g. Tr. 17778-83; R. 6955-8). 

(136) After the adoption by the General Body under 
the Cambria Plan for the Plan Year 1937-38 of the 1937 
amendments to the Cambria Plan, such General Body 
elected as an officer thereof one of its members as Treas¬ 
urer, and elected from among its members a Finance Com¬ 
mittee (e.g. Tr. 17783; R. 6958). 

(137) At the 1938 organization meeting of the General 
Body, it elected from among its members a Committee 
on Rules, a General Committee, a Finance Committee and 
three other Committees. Such six Committees are generally 
known as the No. 1 Standing Committee, which is the 
Committee on Rules, the No. 2 Standing Committee, the 
No. 3 Standing Committee, the No. 4 Standing Commit¬ 
tee, the No. 5 Standing Committee, which is the General 
Committee, and the Finance Committee (e.g. Tr. 17778-84; 
R. 6955-9). 

(138) Under the Cambria Plan the No. 1 Standing Com- 



mittee is the Committee which considers and deals vfith 
matters relating to rules, ways and means, including the 
arrangements for the conduct of nominations and electibns 
under the Cambria Plan; the No. 2 Standing Commitjtee 
is the Committee which considers and deals with matters 
relating to wages, piece work, bonus and tonnage sched¬ 
ules, hours, employment and working conditions; the No. 
3 Standing Committee is the Committee which considers 
and deals with matters relating to pensions and relief, 
safety and prevention of accidents, athletics and recrea¬ 
tion; the No. 4 Standing Committee is the Committee 
which considers and deals with matters relating to em¬ 
ployees’ transportation, housing, domestic economies $nd 
living conditions, health and works sanitation, education 
and publications, continuous employment and condition 
of industry; the No. 5 Standing Committee is the Com¬ 
mittee which considers and deals with matters not falling 
within the scope of the other above-mentioned Commit¬ 
tees and of the Finance Committee; and the Finance Com¬ 
mittee is the Committee which considers and deals with 
matters having to do with meeting the costs of defraying 
the expenses of the labor organization comprised in t|he 
Cambria Plan (e.g. Tr. 17779-83; R. 6956-8). 

(139) Shortly after the 1937 organization meeting of 
the General Body under the Cambria Plan, the Employ¬ 
ees’ Representatives elected as members of each of the 
five Committees referred to in paragraph (135) of thdse 
Findings of Fact, and shortly after the election of j a 
Finance Committee as described in paragraph (136) of 
these Findings of Fact, the Employees’ Representatives 
elected thereto, respectively, met as and organized eabh 
such Committee and elected the officers thereof, who wefe 
a Chairman and a Secretary, and shortly after the 1938 
organization meeting of such General Body the Employ¬ 
ees’ Representatives elected as members of each of tljie 
six Committees referred to in paragraph (137) of the$e 
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Findings of Fact, respectively, met as and organized each 
such Committee for the Plan Year 1938-39, and elected 
officers thereof who were a Chairman and a Secretary 
(e.g. Res. Ex. No. 177, R. 8240-58 as modified as appears at 
R. 132-3 as stated at R. 9404; Bd. Exs. Nos. 33-6, R. 8327-31). 

(140) The procedure followed at each of the meetings 
of the Committees referred to in the foregoing paragraph 
(139) in the election of the officers of such Committee was 
that the Chairman of the General Body under the Cambria 
Plan for the Plan Year 1937-38 and for the Plan Year 
1938-39, as the case may have been, acted as Chairman of 
such meeting, until the election of a Secretary of such 
Committee, and thereafter the Secretary of such Commit¬ 
tee acted as Chairman of such meeting, until the election 
of a Chairman of such Committee, who thereafter acted 
as Chairman of such meeting and of all subsequent meet¬ 
ings of such Committee (e.g. Tr. 17824-5; R. 6978-9). 

(141) At the 1937 and at the 1938 organization meet¬ 
ings, and at the first meeting of each Committee held after 
each of such meetings, respectively, the General Body un¬ 
der the Cambria Plan and each Committee thereof ap¬ 
proved as the dates on which its regular meetings for the 
Plan Year 1937-38 and the Plan Year 1938-39, respec¬ 
tively, should be held, a schedule of proposed dates sub¬ 
mitted to such General Body and to each such Committee, 
respectively, by the Chairman of the General Body in each 
case (e.g. Tr. 19393-5). The Secretary of the General Body 
under the Cambria Plan and the Secretary of each Com¬ 
mittee thereof keeps, and has kept, minutes of each meet¬ 
ing of such General Body and of such Committee, respec¬ 
tively, which minutes for each such meeting are an accu¬ 
rate statement of what transpired thereat (e.g. Tr.17835-8; 
R. 6984-6). 

(142) The Respondent Company has, and at all times 
has had, in office under the Cambria Plan a number of regu- 
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lar representatives of the Respondent Company appointed 
by the Cambria Management known as Management’s 
Regular Representatives not greater than the number of 
Employees’ Representatives at the same time in office 
under the Cambria Plan (e.g. Bd. Ex. No. 10; R. 8261-£). 

(143) The Respondent Company has appointed and has 
had in office under the Cambria Plan, and there is jnow 
in office thereunder, a special representative known as the 
Management’s Special Representative under the Cambria 
Plan (in these Findings of Fact sometimes referred to as 
the Cambria Management’s Special Representative) j(e.g. 
Tr. 19070; R. 7628-9). 

(144) The Joint Committees under the Cambria J?lan 

for the Plan Year 1937-38 and the Joint Committees 
under the Cambria Plan for the Plan Year 1938-39 ’Jvere 
each in accordance with the provisions of the Carpbria 
Plan constituted as hereinafter described in paragraph 
(146) of these Findings of Fact and each such Joint Com¬ 
mittee for the Plan Year 1937-38 consisted of five, land 
for the Plan Year 1938-39 consists of, five of the six, Com¬ 
mittees of Employees’ Representatives referred to in par¬ 
agraphs (135) and (137) of these Findings of Fact ‘vjvith 
the addition of Management’s Regular Representatives to 
a number equal to but not in excess of the number of Em¬ 
ployees’ Representatives on each of such five Committees, 
respectively (e.g. Res. Ex. No. 177, R. 8240-58 as modified as 
appears at R. 132-3 as stated at R. 9404; Tr. 17778-84 R. 
6955-9). j 

(145) There are five Joint Committees under the Cam¬ 
bria Plan which consist of the members of the No. 1 Stand¬ 
ing Committee, the No. 2 Standing Committee, the N^. 3 
Standing Committee, the No. 4 Standing Committee ^nd 
the No. 5 Standing Committee, respectively, with the ad¬ 
dition of five of the Cambria Management’s Regular Rep¬ 
resentatives to each such Committee, respectively, and such 
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Joint Committees are known, respectively, as the No. 1 
Joint Committee, which is the Joint Committee on Rules, 
the No. 2 Joint Committee, the No. 3 Joint Committee, 
the No. 4 Joint Committee and the No. 5 Joint Committee, 
which is the General Joint Committee on Appeals. There 
is no joint Finance Committee under the Cambria Plan 
(e.g. Tr. 17778-84; R. 6955-9). 

(146) Shortly after the 1937 organization meeting and 
the 1938 organization meeting, respectively, the five Em¬ 
ployees’ Representatives elected as members of each of 
the five Committees, respectively, referred to in the fore¬ 
going paragraph (145) and the five Management’s Reg¬ 
ular Representatives appointed by the Cambria Manage¬ 
ment to serve on each of the five Joint Committees referred 
to in such paragraph (145) met as and organized each of 
such Joint Committees for the Plan Year 1937-38 and for 
the Plan Year 1938-39, respectively, and elected the offi¬ 
cers of each of such Joint Committees. Such officers were 
a Chairman and a Secretary (e.g. Res. Ex. No. 177; R. 
8240-58 as modified as appears at R. 132-3 as stated at 
R. 9404). 

(147) The procedure followed at the meeting of each 
Joint Committee referred to in the foregoing paragraph 
(146) in the election of the officers of each such Joint Com¬ 
mittee was that the Cambria Management's Special Repre¬ 
sentative acted as Chairman of such Joint Committee until 
the election of a Secretary of such Joint Committee, and 
thereafter the Secretary of such Joint Committee acted 
as Chairman of such meeting until the election of a Chair¬ 
man of such Joint Committee, who thereafter acted as 
Chairman of such meeting and of all other subsequent 
meetings of such Joint Committee (e.g. Res. Ex. No. 177; 
R. 8240-58 as modified as appears at R. 132-3 as stated at 
R. 9404). 

(148) At the first meeting of each Joint Committee 
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held after the 1937 organization meeting and after! the 
1938 organization meeting, respectively, such Joint Com¬ 
mittee approved as the dates on which its regular meetings 
for the Plan Year 1937-38 and for the Plan Year 1938-39, 
respectively, should be held a schedule of proposed dates 
submitted to such Joint Committee by the Management’s 
Special Representative (e.g. Tr. 19393-5; R. 7798-9). |The 
Secretary of each Joint Committee under the Cambria 
Plan keeps, and has kept, minutes of each meeting thereof, 
which minutes for each such meeting are an accurate state¬ 
ment of what transpired thereat (e.g. Tr. 17835-8; R. 
6984-6). j 

(149) Special meetings of each of the five Joint Com¬ 
mittees under the Cambria Plan for the Plan Year 1937- 
38, referred to in paragraph (145) of these Findings of 
Fact, were held as occasion required and special meetings 
of the five Joint Committees under the Cambria Plan! for 
the Plan Year 1938-39, referred to in paragraph (145) of 
these Findings of Fact, were held as occasion required, 
upon the call of the Chairman of such Joint Committee 
with the approval of the Chairman of the General B|ody 
under the Cambria Plan and the Cambria Management’s 
Special Representative. 

(150) No Annual Conference has been held under jthe 
Cambria Plan since February, 1937. After conference! by 
the Employees’ Representatives who were members of jthe 
Joint Committee on Rules under the Cambria Plan With 
counsel to the labor organization comprised in the Cambria 
Plan and vote of the Joint Committee on Rules under fhe 
Cambria Plan, no such Annual Conference was held for 
the Plan Year 1937-38, because of the pendency of these 
proceedings, nor has any consideration been given to the 
holding of such an Annual Conference for the Plan Year 
1938-39 (e.g. Tr. 17847-9; R. 6990-1). 

(151) Employees’ Representatives under the Cambria 


i 
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Plan have been, and are, fully advised as to the wishes and 
views of their fellow employees whom they represent with 
respect to, and have been, and are, instructed regarding, 
the desires, wishes and opinions of such employees, as to 
matters which are, or which may become, the subject of 
collective bargaining between such Employees’ Represen¬ 
tatives and the Cambria Management. Such matters have 
been, and are, normally discussed by such Employees’ 
Representatives with their fellow employees in their re¬ 
spective departments during the spare time of such Em¬ 
ployees’ Representatives and of such fellow employees and 
also at meetings between groups of such employees in 
various departments of the Cambria Plant and the Em¬ 
ployees’ Representative, or Employees’ Representatives, 
of such departments, respectively. The employees at the 
Cambria Plant have had, and have, ample opportunity for 
holding such discussions and meetings in such a manner as 
not to interfere in any way with the operations of the 
Cambria Plant, and such discussions and such meetings 
have been, and are, held among such employees without 
any interference, restraint, coercion or domination with 
respect thereto on the part of the Cambria Management 
or any representative of the Respondent Company (e.g. 
Stip. Ex. No. 141, R. 10843-7; Tr. 16762-5, R. 6431-2; Tr. 
18587-90; R. 7381-2). 

(152) Whenever there is a vacancy in the office of Em¬ 
ployees’ Representative under the Cambria Plan the Pri¬ 
mary or Secondary Alternate in the voting division in 
which such vacancy exists becomes Employees’ Representa¬ 
tive to fill such vacancy, if the Committee on Rules ap¬ 
proves (e.g. Tr. 17901; R. 7019-20). 

(153) Should an Employees’ Representative be inca¬ 
pacitated from serving as such because of illness or any 
other reason, the voters in his voting district could secure 
representation under the Cambria Plan (a) by signing a 
petition for the recall of such Employees’ Representative, 
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upon the approval of which petition by the Committee on 
Rules under the Cambria Plan, such Employees’ Repre¬ 
sentative would cease to be an Employees’ Representative 
and a Primary or Secondary Alternate might tak^ his 
place, or, in the discretion of the Committee on Rules, a 
special election to fill the vacant office of such Employees’ 
Representative might be held; or (b) by taking up any 
matters which require adjustment with an Employees’ [Rep¬ 
resentative or Employees’ Representatives of some <j>ther 
voting division. There is no evidence that there has ever 
been a case of the recall of an Employees’ Representative 
in circumstances such as are described in subdivision' (a) 
of this paragraph (153), but voters in a voting division of 
the Cambria Plant in which the Employees’ Representative 
was temporarily incapacitated on account of illness have 
secured representation under the Cambria Plan in | the 
manner described in subdivision (b) of this paragraph 
e.g. Tr. 17901-4; R. 7018-20). j 

(154) When, in the opinion of the General Body uijider 
the Cambria Plan, the occasion requires, action is post¬ 
poned on matters which are the subject of collective par- 
gaining between employees at the Cambria Plant through 
their Employees’ Representatives and the Cambria Man¬ 
agement, in order that such Employees’ Representatives 
may consult with and determine the wishes and opinions 
of the employees whom they represent as to such matters 
(e.g. Res. Exs. Nos. 181-A-D; R. 9413-21). 

(155) Although the great majority of matters handled 
and adjusted under the Cambria Plan concerning waiges 
relate to individual wage rates of particular employees or 
groups of employees (e.g. Tr. 19395-7), matters concern¬ 
ing basic wage rates are handled and adjusted under the 
Cambria Plan, and within the recent past substantial iin- 
creases in basic wage rates have been secured as a result) of 
collective bargaining under the Cambria Plan as described 
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hereinafter in paragraphs (161) to (164), inclusive, of 
these Findings of Fact. 

(156) The great majority of matters handled and ad¬ 
justed under the Cambria Plan have been satisfactorily 
settled with the foreman of the work on which the em¬ 
ployee or employees involved were engaged or with the 
superintendent of the department in which such employee 
or employees worked, and only in the case of a compara¬ 
tively small number of such matters under the Cambria 
Plan has it been found necessary that they be taken up with 
the Cambria Management’s Special Representative before 
a satisfactory settlement thereof has been reached (e.g. Tr. 
17416, 17943, 17397-8; R. 6762, 7039, 6752-3), and only in the 
case of a substantially smaller number thereof (approxi¬ 
mately one per cent, thereof (e.g. Tr. 18066) ) has it been 
found necessary that they be taken up pursuant to the pro¬ 
visions of the Cambria Plan described in subdivision II of 
subparagraph (o) of paragraph (95) of these Findings of 
Fact before such a settlement has been reached. 

(157) The Respondent Company has never failed to 
comply with any recommendation made by any Joint Com¬ 
mittee under the Cambria Plan as to what should be done 
with respect to any matter which had been taken up and 
handled under the Cambria Plan in order that such matter 
might be adjusted or settled (e.g. Tr. 19425; R. 7815). 

(158) All matters handled under the Cambria Plan 
have been settled without the necessity of resort to the 
procedure provided by the provisions of the Cambria Plan 
described in subdivision III of subparagraph (o) of para¬ 
graph (95) of these Findings of Fact (e.g. Tr. 19401; R. 
7802-3). 

(159) Some matters were handled and adjusted under 
the Cambria Plan other than those referred to in para¬ 
graph (118) of these Findings of Fact of which no record 
was preserved and which were settled with the foreman of 
the work on which the employee or employees involved 
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were engaged or by the superintendent of the department 
of such employee or employees (e.g. Tr. 17401-16, 1^954, 
18040-5; R. 6754-62, 7045-6, 7090-3). 

(160) Prior to May 15,1936, the General Body underj the 
Cambria Plan, acting in accordance with the procedure de¬ 
scribed in subparagraph (p) of paragraph (95) of tpese 
Findings of Fact, requested the representatives of the j Re¬ 
spondent Company in charge of the Cambria Plant (heijein- 
after in these Findings of Fact sometimes referred to a^ the 
Cambria Management) to provide for vacations with pay 
for employees at the Cambria Plant. The matter of the re¬ 
quest for such vacations was referred by the General Body 
to the No. 2 Standing Committee under the Cambria Fllan, 
which considered it. Such Committee later reported to $uch 
General Body that it had accepted a plan providing for vaca¬ 
tions with pay for employees at the Cambria Plant which 
had been submitted to it by the Cambria Management. Such 
plan became effective May 15,1936 (e.g. Tr. 17519,18118-20; 
R. 6817-8, 7131-2). 

(161) During the term of the Employees’ Representa¬ 
tives elected under the Cambria Plan at the 1936 election 
thereunder, such Employees Representatives engaged in | col¬ 
lective bargaining under the Cambria Plan with the Cam¬ 
bria Management with respect to general wage increase^ for 
the employees at the Cambria Plant, and as a result of iuch 
collective bargaining two general wage increases Mrere 
granted by the Cambria Management to such employees,) the 
first of such wage increases having become effective Novem¬ 
ber 16, 1936, and being an increase of 5 */> cents per ijour 
(such wage increase being hereinafter sometimes referred 
to as the first general wage increase), and the second of ^uch 
increases having become effective March 16,1937, and being 
an increase of 10 cents per hour for common labor and! not 
less than 7% cents per hour for other classes of labor, land 
also an agreement to pay time and one-half for overtime 
in excess of 8 hours per day or 40 hours per week, anji to 
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adjust the compensation of employees paid on a salary basis 
to an extent comparable to the increase in hourly rates 
(such increase and agreement being hereinafter some¬ 
times referred to as the second general wage increase). 

(162) The collective bargaining which resulted in the 
first and second general wage increases as set forth in the 
foregoing paragraph (161) was conducted under the Cam¬ 
bria Plan in accordance with the procedure described in 
subparagraph (p) of paragraph (95) of these Findings of 
Fact. 

(163) The first general wage increase culminated nego¬ 
tiations which resulted from action taken by the General 
Body under the Cambria Plan at its meeting held May 28, 
1936, in requesting the Committee under the Cambria Plan 
which deals with matters relating to wages, hours, employ¬ 
ment and working conditions (hereinafter in these Find¬ 
ings of Fact sometimes referred to as the No. 2 Standing 
Committee) to prepare a resolution requesting a general 
increase in wages for the employees at the Cambria Plant 
of not less than 10%. Thereafter, the No. 2 Standing Com¬ 
mittee at a meeting held June 19, 1936, discussed the mat¬ 
ter of such a general increase in wages and prepared and 
adopted a resolution requesting a 20% increase, which reso¬ 
lution was discussed at the next meeting of the General 
Body held June 29, 1936, and adopted by it. Thereafter, 
the matter of the request for such a general increase in 
wages was discussed at meetings of the General Body and 
at a special meeting of the No. 2 Standing Committee held 
November 5, 1936, at which special meeting representa¬ 
tives of the Cambria Management who were present for a 
part of such special meeting agreed to grant the first gen¬ 
eral wage increase. The first general wage increase was dis¬ 
cussed and accepted by the No. 2 Standing Committee at 
such special meeting and was on the same day reported 
by such Standing Committee to a special meeting of the 
General Body, at which meeting the General Body ap- 
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proved the first general wage increase (e.g. Res. Exsi Nos. 
169-A-D, 170, 171-A-F, 172, R. 9369-90; Tr. 17469-75, 17518- 
9, 18107-18; R. 6791-5, 6817-8, 7125-32). 

(164) The second general wage increase culminated ne¬ 
gotiations which resulted from action taken by the General 
Body under the Cambria Plan at its meeting held February 
25, 1937, at which it adopted a resolution proposed b^ the 
Secretary of the No. 2 Standing Committee under the Cam¬ 
bria Plan requesting a general increase in wages foi* the 
employees at the Cambria Plant of $5 a day for common 
labor and not less than 10 cents an hour or 80 cents $ day 
for all other classes of labor. Such No. 2 Standing Com¬ 
mittee had discussed the matter of a general increase in 
wages at its meeting held February 18, 1937, and it, was 
as a result of such discussion that the matter was brought 
up at such meeting of the General Body as stated in this 
paragraph (164). Thereafter, at two spearate sessions' of a 
special meeting of the No. 2 Joint Committee undetf the 
Cambria Plan held March 1,1937, the matter of such request 
for a general increase in wages was considered and;pro¬ 
posals for a general increase in wages were made by the 
Cambria Management. The first proposal made by the I rep¬ 
resentatives of the Cambria Management at the first session 
of such special meeting was that it grant a general increase 
in wages of 5 */> cents per hour and that overtime be paid for 
all time in excess of 8 hours per day or 40 hours per week. 
After the Cambria Management had stated such proposal, 
the matter was discussed by such Joint Committee and feuch 
proposal was not accepted by the Employees’ Representa¬ 
tives, members of such No. 2 Joint Committee, who com¬ 
posed the membership of the No. 2 Standing Committee. 
Such special meeting recessed with the understanding that 
such Employees’ Representatives on behalf of the employees 
at the Cambria Plant desired a general increase in wag^s of 
10 cents an hour for common labor and not less than j 7% 
cents an hour for all other classes of labor and that a gen¬ 
eral increase in wages of 514 cents per hour as proposed by 
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the Cambria Management was insufficient and unsatisfac¬ 
tory. Such special meeting reconvened on the same day and 
at the second session of such special meeting the represen¬ 
tatives of the Cambria Management stated that it would 
agree to the second general wage increase. Such proposal 
was discussed by the No. 2 Joint Committee and adopted 
by it and accepted by the Employees' Representatives who 
composed the membership of the No. 2 Standing Committee, 
which Standing Committee reported it to the next meeting 
of such General Body, which was held on the same day 
(March 1, 1937), and at which meeting the second general 
wage increase was approved (e.g. Res. Exs. Nos. 173, 174-A- 
C, 175-A-B, 176-A-B, R. 9390-9404; Tr. 17520-34, 17632-3, 
17664-8, 17671-90, 18126-7; R. 6818-26, 6878-80, 6895-8, 6899- 
908, 7134-6). 

(165) After and in reliance upon the advice of counsel 
as set forth in paragraph (69) of these Findings of Fact and 
acting upon the assumption, in accordance with that advice, 
that the Act did not apply to the relations between the Re¬ 
spondent Company and its employees at the Cambria Plant, 
the Respondent Company prior to the Jones & Laughlin 
decision 

(a) Paid Employees’ Representatives under the 
Cambria Plan for time spent in conferring with repre¬ 
sentatives of the Cambria Management (including 
meetings of Joint Committees under the Cambria 
Plan), and also for time spent in attending meetings 
of the Committees elected thereunder, including the 
General Body, at the same rate of pay that such Em¬ 
ployees’ Representatives would have received for 
such time had they spent such time working at their 
regular jobs in the Cambria Plant; 

(b) In Connection with the arrangements for and 
the conduct of nominations and elections held under 
the Cambria Plan (i) provided ballot boxes and vot¬ 
ing booths, pads and pencils, (ii) defrayed the ex¬ 
pense of printing or mimeographing notices, ballots 
and other miscellaneous election forms, (iii) placed 
at the disposal of the Committee on Rules under the 
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Cambria Plan an employee selected by such Com¬ 
mittee who was capable of acting as a stenographer 
and gave instructions to such employee to perform 
whatever duties might be required by such Com¬ 
mittee of him in connection with the conduct of ^uch 
nominations and elections, (iv) paid the employees 
(including the members of such Committee and other 
Employees’ Representatives and tellers) who had 
charge of the arrangements for the conduct of, and 
the conduct of, such nominations and elections &nd 
who conducted such nominations and elections, j for 
the time spent by them in connection with thej ar¬ 
rangements for and the conduct of such nominations 
and elections (except for time spent at the homeb of 
employees) at the same rate of pay that such em¬ 
ployees would have received for such time had tney 
spent such time working at their regular jobs in !the 
Cambria Plant; 

(c) At the request of the General Body under ithe 
Cambria Plan and the several Committees there¬ 
under, furnished, without charge, the services cjf a 
stenographer to take the minutes of certain meet¬ 
ings thereof and bore the expense of having minutes 
of all meetings thereof written up in draft form pnd 
mimeographed for circulation among the Employees’ 
Representatives under the Cambria Plan; and 

(d) Permitted the Employees’ Representatives 
under the Cambria Plan to use a room in the Cambria 
Plant for their meetings, to post minutes and election 
notices on the bulletin boards of the Cambria Pl^nt 
and, without charge, to partake of a meal served! at 
one or more Annual Conferences held pursuant to the 
Cambria Plan. 

Except as stated in this paragraph (165), the Respondent 
Company did not at any time make any payments to Em¬ 
ployees’ Representatives or other employees under the 
Cambria Plan or pay or defray any expenses incident ! to 
the discharge of duties under said Plan. 

(166) Prior to the Jones & Laughlin decision the Re¬ 
spondent Company from time to time caused copies of the 
Plans, respectively, to be printed and distributed amopg 
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its employees at the Plants and Works, respectively, in¬ 
cluding the Cambria Plant and the Rankin Works. The Re¬ 
spondent Company, however, has never been obligated to 
print copies of any of the Plans or to distribute any of 
such copies, and it has not done so since the Jones & 
Laughlin decision (e.g. Tr. 19390-5; 19415-23; R. 7796-9, 
7810-4). 

(167) Since shortly after April 12,1937, the labor organ¬ 
ization comprised in the Cambria Plan has paid out of its 
own funds all of the expenses incurred by it (e.g. Tr. 17922; 
R. 7029). 

(168) As a consequence of the further advice of counsel 
herein in paragraph (77) of these Findings of Fact set 
forth, and ceasing to act upon the assumption stated in 
paragraph (165) of these Findings of Fact, the Respondent 
Company, since immediately after the Jones & Laughlin 
decision, has paid Employees’ Representatives under the 
Cambria Plan only for time spent by them in actual con¬ 
ference with representatives of the Cambria Management. 
Likewise, as a consequence of such further advice, and 
ceasing to act further upon such assumption, the Respon¬ 
dent Company did not pay for any time spent by any of 
the persons in charge of the arrangements for and the con¬ 
duct of the nominations and election held under the Cam¬ 
bria Plan in 1938 (the only nominations and election held 
since the Jones & Laughlin decision) for the time so spent 
by them, nor did it pay any of the expenses incident to the 
arrangements for and the conduct of such nominations or 
election (e.g. Res. Ex. No. 199-E, par. 88, R. 9531-2; Tr. 
17920-4,18345-56,19415-23; R. 7028-31, 7254-60, 7810-4). 

(169) The Committee on Rules under the Cambria 
Plan, which Committee was in charge of the arrangements 
for and the conduct of such nominations and election, act¬ 
ing upon the advice of their counsel, did not request the 
Respondent Company to furnish any ballot boxes or voting 
booths, or to grant permission to post on the bulletin boards 
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of the Cambria Plant notices or other information with 
respect to such nominations or election, or to furnish any 
pads or pencils to be used in connection with the arrange¬ 
ments for and the conduct of such nominations and [elec¬ 
tion, or to furnish a stenographer for use by such (pom- 
mittee in connection with the conduct of such nominajtions 
or election or to defray the expense of any printing or 
mimeographing which would be required in connection 
with such nominations and election, and no such materials, 
supplies, services or assistance was furnished by the Re¬ 
spondent Company in connection with the conduct of jsuch 
nominations or election. Such Committee did, by letter 
dated February 22, 1938, request the Cambria Management 
to sell to the labor organization comprised in the Carribria 
Plan the voting booths and ballot boxes which had been 
used in previous years. This request was complied with, 
the Respondent Company selling to the labor organization 
comprised in the Cambria Plan prior to such nominations 
and election such voting booths and ballot boxe$ at 
a price in excess of the value thereof to the Respondent 
Company, the amount of which was paid by such l^bor 
organization to the Respondent Company on or alpout 
March 23, 1938, and such voting booths and ballot bbxes 
were used in such nominations and election (e.g. Res. fexs. 
Nos. 193, R. 9453-4; 199-E, pars. 50, 52, R. 9509-10, 9512j-13; 
Tr. 19390-5, 19415-23, 19579-81; R. 7796-9, 7810-5, 7896-7). 

(170) As a consequence of the further advice of couhsel 
herein in paragraph (77) of these Findings of Fact set fojrth, 
and ceasing to act upon the assumption stated in paragraph 
(165) of these Findings of Fact, the Cambria Management 
immediately after the Jones & Laughlin decision withdrew 
its permission to use the bulletin boards of the Cambria 
Plant for the posting of minutes of meetings held under |the 
Cambria Plan and ceased to furnish any services in con¬ 
nection with the preparation or mimeographing of ^ny 
such minutes, and has charged rent to the labor organiza¬ 
tion comprised in the Cambria Plan for the use of the 
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premises of the Respondent Company for the holding of 
all General Body and Committee meetings held thereunder, 
which rent has been paid by said organization (e.g. Tr. 
17840, 17843, 19390-5, 19409-12, 19415-23; R. 6986-7, 6988, 
7796-9, 7807-9, 7810-5). 


V. 

The two stipulations (R. 9587-629) entered into by coun¬ 
sel for certain of the parties in Case No. C-170 with respect to 
the origin and history of the Plans, other than the Cambria 
Plan, and which are Respondents’ Exhibits Nos. 199-1 and 
199-I-A, are as follows: 

Respondents' Ex. No. 1991 

“Caption in Board Case designated as Case No. C-170 
and Case No. R-177 Consolidated.” 

STIPULATION 

It Is Hereby Stipulated And Agreed of record by and 
between the attorney for the National Labor Relations 
Board, counsel for the respondent Bethlehem Steel Com¬ 
pany (hereinafter called the Company), counsel for the 
Steel Workers Organizing Committee, counsel for the Plan 
of Employees’ Representation at the Bethlehem Plant of 
the Company, counsel for the Plan of Employees’ Repre¬ 
sentation at the Maryland Plant of the Company, counsel 
for the Plan of Employees’ Representation at the Lacka¬ 
wanna Plant of the Company at Lackawanna, New York, 
counsel for the Plan of Employees’ Representation at the 
Lebanon Plant of the Company and counsel for the Plan 
of Employees’ Representation at the Steelton Plant of 
the Company, solely for the purposes of these proceedings, 
as follows: 

1. In April and May, 1918, a series of strikes occurred 
among the employees at the plant of the Bethlehem Steel 
Company located at Bethlehem, Pa. (hereinafter referred 
to as the Bethlehem Plant), based upon grievances relat- 
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ing to hours of work and rates of pay. Conciliators of the 
United States Department of Labor attempted unsuccess¬ 
fully to settle such strikes. 

2. On May 11, 1918, the Secretary of Labor in a letter 
to the National War Labor Board (hereinafter referred! to 
as the Board) said with respect to such strikes: 

“This Department has exhausted its efforts through !its 
conciliators to reach a satisfactory result and therefore 
respectfully request that the War Labor Board, by virtue 
of its authority under the proclamation of the President, 
investigate the merits of the controversy and bring abc^ut 
peaceful and harmonious relations between employers dnd 
employees.” 

Pursuant to the request so made, the Board held hearings 
commencing May 20, 1918, in a case entitled “Machinists, 
Electrical Workers and Other Employees v. Bethlehem 
Steel Company”, and on July 31, 1918, the Board mdde 
and published its Findings in such case. A photostdtic 
copy of such Findings as printed by the Board shall be 
admitted in evidence herein and marked Stipulated Ex¬ 
hibit 1 (R. 10100-2)*. Excerpts from a confidential repprt 
of conclusions submitted to the Board by the Secretary 
and Chief Examiner thereof dated July 9, 1918, shall be 
admitted in evidence herein and marked Stipulated Exhibit 
2 (R. 10104-5). 

3. In said Findings (hereinafter referred to as the 
Findings), the Board said in part: 

“The absence of any method of collective bargaining 
between the management and the employees is another 
serious cause of unrest. * * * 

********* 

“3. Committees 

* NOTE: References to the printed record have been added, and are 
not a part of this stipulation. 
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“The right of employees to bargain collectively is rec¬ 
ognized by the National War Labor Board; therefore the 
employees of the Bethlehem Plant should be guaranteed 
this right. The workers at the Bethlehem plant should use 
the same method of electing committees, as is provided in 
the award of the National War Labor Board for the work¬ 
ers of the General Electric Co. at Pittsfield, Mass/’ 

A photostatic copy of said award for the workers of the 
General Electric Co. at Pittsfield, Mass., as printed by the 
Board shall be admitted in evidence herein and marked 
Stipulated Exhibit 3 (R. 10105-8). 

4. After the publication of the Findings, the Company 
prepared, with the advice and assistance of W. L. Macken¬ 
zie King,* a form of plan of employees’ representation in¬ 
tended to serve as a method of collective bargaining with 
its employees at its various plants, and prior to October 1, 
1918, posted the following notice in each of its important 
plants, namely, the Bethlehem Plant, the Steelton Plant 
at Steelton, Pa. (hereinafter referred to as the Steelton 
Plant), the Maryland Plant at Sparrows Point, Md. (here¬ 
inafter referred to as the Maryland Plant), and the Lebanon 
Plant at Lebanon, Pa. (hereinafter referred to as the Leb¬ 
anon Plant): 

“Effective October 1, all employees of this plant in 
hourly, turn, tonnage contract and piecework rates, will 
be paid on a basis of time and half time for work in excess 
of eight hours on any day. 

“It is also desired to provide ways and means of meet¬ 
ing with and bringing before the management problems 

* William Lyon Mackenzie King, Deputy Minister of Labour of 
Canada, and Editor of the Labour Gazette, 1900-1908; Minister of Labour 
of Canada, 1908-11; President of General Reform Association of On¬ 
tario, 1912-1914; engaged upon investigation of industrial relations under 
auspices of Rockefeller Foundation, 1914-17; author of "Industry and 
Humanity—A Study in the Principles underlying Industrial Reconstruc¬ 
tion," published in 1918. 
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affecting their working conditions, and to accomplish! this 
the company proposes to establish a system of employee 
representation consisting of representatives elected the 
employees to serve on various committees to deal |with 
working conditions. 

“The general principles of this system have been! de¬ 
veloped, and will be immediately submitted to the i em¬ 
ployees.” 

i 

5. In October, 1918, the Company distributed among its 
employees at the Steelton Plant, the Maryland Plant j and 
the Lebanon Plant copies of a printed booklet entitled 
“Representation of Employees in Plants of Bethlehem Sfteel 
Corporation”, which booklet contained the form of plan of 
employees’ representation that had been prepared as stated 
in the foregoing paragraph 4. A copy of such booklet shall 
be admitted in evidence herein and marked Stipulated Ex¬ 
hibit 4 (R. 10109-24). Thereafter, and prior to November 
11, 1918, such form of plan became effective as the £>lan 
of employees’ representation at each of said Plants and flec¬ 
tions of employees’ representatives were held thereunder 
in each of such Plants. 

6. Said plan as in effect at the Steelton Plant is herein¬ 

after called the Steelton Plan. The manner in which the 
Steelton Plan became effective and the manner in wljich 
the first nominations and election of employees’ represen¬ 
tatives thereunder were held at said Plant are described at 
pages 16 to 18 of a booklet entitled “Employees Representa¬ 
tion, Bethlehem Steel Company”, dated January, 1919, a 
copy of which booklet (hereinafter called the 1919 Book¬ 
let) shall be admitted in evidence herein and marked Stip¬ 
ulated Exhibit 5 (R. 10126-205). j 

7. Said plan as in effect at the Lebanon Plant is herein¬ 
after called the Lebanon Plan. The manner in which the 
Lebanon Plan became effective and the manner in whfch 
the first nominations and election of employees’ represOn- 
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tatives thereunder were held at said Plant are described on 
pages 42 and 43 of the 1919 Booklet. 

8. Said plan as in effect at the Maryland Plant is here¬ 
inafter called the Maryland Plan. The manner in which 
the Maryland Plan became effective and the manner in 
which the first nominations and election of employees’ rep¬ 
resentatives thereunder were held at said Plant are de¬ 
scribed on pages 70 to 72 of the 1919 Booklet. 

9. The aforesaid form of plan of employees’ represen¬ 
tation was not presented by the Company to its employees 
at the Bethlehem Plant for reasons which were stated as 
follows by the representative of the Board in charge of ad¬ 
ministering the Findings: 

“A considerable divergence of opinion developed be¬ 
tween the Company on the one hand, and the staff of the 
War Labor Board on the other, with reference to what type 
of shop elections fulfilled the requirements of the Board’s 
findings. After a series of interchanges of view on this 
subject, and conferences between the Chief Administrator 
and Mr. Grace, it was finally decided that the plan which 
the Company was perfecting, involving as it did a multi¬ 
plicity of committees and much detail of organization, had 
best be waived for the present, and simple craft committees 
be elected immediately by the electricians and machinists, 
the two classes of employees most insistent upon a presen¬ 
tation of their grievances.” 

The position of the Company was set forth in a letter to the 
Board, dated September 13, 1918, and signed on behalf of 
the Company by E. G. Grace, its President, a photostatic 
copy of which letter shall be admitted in evidence herein 
and marked Stipulated Exhibit 6 (R. 10207). 

10. On August 27, 1918, a representative of the Board 
had gone to Bethlehem, Pa., to administer the Findings. 
Prior to October 9, 1918, said representative prepared a 
plan for the election of committees, including the form of 
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ballots, posters and other details, and on October 9, 1918, 
issued a bulletin designated “National War Labor B^ard 
Bulletin No. 1” and entitled “A statement to the workers 
of the Bethlehem Steel Company of the purposes o{ the 
War Labor Board Award and of the plans for the flec¬ 
tion of the shop committees to carry out the principles of 
collective bargaining provided for in the award”. A pl^oto- 
static copy of such bulletin shall be admitted in evidence 
herein and marked Stipulated Exhibit 7 (R. 10207-9).! 

11. The elections of the Committeemen for the purposes 
outlined in such bulletin were held in the various shops at 
the Bethlehem Plant from time to time during October! and 
November, 1918, under the supervision of an Examiner of 
the Board. A notice printed by the Board announcing the 
election for each shop was displayed in such shop foj: 15 
days prior to such election. A photostatic copy of |one 
of such printed notices shall be admitted in evidence herein 
and marked Stipulated Exhibit 8 (R. 10210-1). At j the 
request of said Examiner, the Company provided vojting 
booths and ballot boxes for such elections. Said Examiner 
determined that only employees who had been in the em¬ 
ploy of the Company prior to August 31, 1918, were eligible 
to vote, and requested the Company to furnish him with a 
list of such eligible employees; and the Company furnished 
such list. The manner of holding such elections is ; de¬ 
scribed in a memorandum prepared by said Examiner, a 
photostatic copy of which shall be admitted in evidence 
herein and marked Stipulated Exhibit 9 (R. 10211-4). 'irhe 
Board determined that such elections should be held at $aid 
Plant during working hours and such elections werd so 
held. Said Examiner selected two or more employee^ of 
the Company in each shop in which an election was so held, 
who were to and who (without compensation therefor) Idid 
assist him in the conduct of such election. A photostatic 
copy of a form of the ballot used in such elections shall! be 
admitted in evidence herein and marked Stipulated Exhibit 
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10 (R. 10215). Employees elected as Committeemen were 
certified as such Committeemen (hereinafter called the 
Bethlehem Committeemen) by representatives of the 
Board, and certificates of such election were posted on the 
bulletin boards in the various shops of the Bethlehem Plant. 
A photostatic copy of one of such certificates of election 
shall be admitted in evidence herein and marked Stipulated 
Exhibit 11 (R. 10215-6). After such elections had been 
held, a representative of the Board issued a bulletin desig¬ 
nated “National War Labor Board Bulletin No. 2” and 
entitled “Methods of Procedure for Determining Classifica¬ 
tions and Rates and Making Other Adjustments". A photo¬ 
static copy of such bulletin shall be admitted in evidence 
herein and marked Stipulated Exhibit 12 (R. 10216-9). 

12. The extraordinary demand for war materials which 
the World War had created having ceased upon the sign¬ 
ing of the Armistice on November 11, 1918, E. G. Grace, 
President of the Company, on November 27, 1918, sent to 
the Board a letter, a copy of which shall be admitted in 
evidence herein and marked Stipulated Exhibit 13 (R. 
10221). The Board answered said letter of November 27, 
1918, by a letter dated December 6, 1918, signed by ex- 
President William Howard Taft and Basil Manly, as Joint 
Chairmen of the Board, and addressed to said E. G. Grace, 
as President of the Company, a photostatic copy of which 
shall be admitted in evidence herein and marked Stipulated 
Exhibit 14 (R. 10221-3). The Company replied to the 
Board’s letter of December 6, 1918, by a letter dated De¬ 
cember 12, 1918, signed by said E. G. Grace as its President 
and addressed to said Joint Chairmen, a photostatic copy of 
which shall be admitted in evidence herein and marked 
Stipulated Exhibit 15 (R. 10223-5). 

13. Thereafter, conferences were held between repre¬ 
sentatives of the Board and representatives of the Company 
and an understanding was arrived at which was embodied 
in a memorandum entitled “Suggestions Looking Toward 
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and Adjustment of the Bethlehem Award”, a photo^tatic 
copy of which, marked “Final draft” shall be admitted in 
evidence herein and marked Stipulated Exhibit 16 (R. 
10225-7). On February 4, 1919, a final conference wad held 
between representatives of the Board and representatives 
of the Company, at which there were read into the minutes 
statements showing the nature and terms of said under¬ 
standing between the Company and the Board, said state¬ 
ments being an oral statement by Paul D. Cravath, as coun¬ 
sel for the Company and a statement which was to be given 
to the press by William H. Taft, as Chairman of the Bbard. 
A photostatic copy of said minutes shall be admitted ir^ evi¬ 
dence herein and marked Stipulated Exhibit 17 (R. 1(1)227- 
31). 

14. The aforesaid understanding between the Board 
and the Company provided that the Company would rjego- 
tiate with the Bethlehem Committeemen with a vieV to 
agreeing upon a mutually satisfactory plan of collective 
bargaining. Pursuant to such understanding the Bethle¬ 
hem Committeemen appointed a committee (hereinafter 
called the Drafting Committee) to negotiate with the Com¬ 
pany a plan of collective bargaining. On February 17, 11919, 
the Drafting Committee submitted to the Company a qraft 
of such plan entitled “Proposals for a Plan of Collective 
Bargaining for the Purpose of Putting Into Effect and Com¬ 
plying With the Award Laid Down by the National War 
Labor Board, July 31, 1918”, a photostatic copy of w^iich 
shall be admitted in evidence herein and marked Stipu¬ 
lated Exhibit 18 (R. 10231-5). 

15. The Company studied said Proposals and on ^eb : 
ruary 21, 1919, submitted to the Drafting Committee! its 
comments thereon, the same being embodied in a document 
(which was printed for circulation and was circulated 
among all the Bethlehem Committeemen) entitled “Com¬ 
pany’s Observations on Proposals for Plan of Collective 
Bargaining Submitted by Committeemen”, a photost^tic 
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copy of which shall be admitted in evidence herein and 
marked Stipulated Exhibit 19 (R. 10237-41). The Drafting 
Committee studied said Observations and prepared, and on 
February 25, 1919, submitted to the Company, a statement 
of its views thereon, a photostatic copy of which statement 
shall be admitted in evidence herein and marked Stipu¬ 
lated Exhibit 20 (R. 10243-6). The Company studied said 
statement and on March 3, 1919, submitted to the Drafting 
Committee a document entitled “Further Comments by 
Company on Plan of Collective Bargaining”, a photostatic 
copy of which shall be admitted in evidence herein and 
marked Stipulated Exhibit 21 (R. 10247-50). On or before 
March 10, 1919, the General Committee appointed another 
committee of 20 committeemen to make a further effort to 
settle the disputed points existing between the Company 
and the General Committee and the Drafting Committee, 
by letter dated March 10, 1919, requested the Company to 
meet with the new committee. A copy of such letter shall 
be admitted in evidence herein and marked Stipulated Ex¬ 
hibit 22 (R. 10251-2). 

16. Certain differences of opinion between the Com¬ 
pany and the Drafting Committee not having been settled 
in connection with the interchange of views described in 
the foregoing paragraphs 14 and 15, such differences were 
submitted on behalf of the Bethlehem Committeemen to 
the Board in or about April, 1919, and representatives of 
the Company, the Drafting Committee and the Board held 
meetings at which such differences were discussed. As a 
result of such conferences the Company and the Drafting 
Committee reached an agreement on a form of plan of col¬ 
lective bargaining and submitted the same to the Board. 
The Board at a meeting on April 11, 1919, voted to receive 
and approve a report of its Examiners concerning said 
form of plan, which report stated: 

“The accompanying plan which is marked Exhibit D, 
was mutually agreed to by the parties, with the excep- 
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tion of minor details which were added by your Sec¬ 
tion. 

“Said plan, in substance, is a modification of other plins 
in effect in other cases, some voluntary and others installed 
through and by this board. 

Your Section therefore reports that in its judgment ihe 
company has demonstrated the good faith stated by jits 
counsel, Mr. Cravath, February 4 last.” 

A copy of said Examiners’ report, together with an excerpt 
from the minutes of said meeting, shall be admitted in evi¬ 
dence herein and marked Stipulated Exhibit 23 (R. 10252- 
7). On April 14, 1919, the Board telegraphed the Compahy 
as follows: 

“Bethlehem Steel Co. 

South Bethlehem, Pa. 

Section of this Board has made two or three minor Ad¬ 
ditions to plan of collective bargaining tentatively agreed 
upon which it is believed will be satisfactory to all parties. 

W. Jett Lauck Secretary Natl War Labor Board” 

17. The Drafting Committee and the Company agreed to 
the additions so made by the Board to said form of pl^n, 
and on or about May 1, 1919, said plan became effective las 
the plan of collective bargaining at the Bethlehem Plaijit. 
The Board thereupon caused said plan to be printed, and 
a photostatic copy thereof as so printed shall be admitted 
in evidence herein and marked Stipulated Exhibit 24 (ft. 
10257-61). Thereafter, and prior to July 8, 1919, the Com¬ 
pany caused to be printed a booklet setting forth said plan, 
together with the names of the employees’ representatives 
who had signed the same, and distributed such booklet 
among all the employees at the Bethlehem Plant. A photjo- 
static copy of said plan as so printed and distributed shill 
be admitted in evidence herein and marked Stipulated Ex¬ 
hibit 25 (R. 10263-71). 

18. No new election of employees’ representatives was 
held upon the adoption of said Plan (except elections fbr 
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the filling of vacancies as hereinafter stated), but the Beth¬ 
lehem Committeemen continued in office as employees’ 
representatives and as such constituted the General Com¬ 
mittee provided for in said Plan. Prior to May 15, 1919, said 
General Committee appointed a sub-committee pursuant to 
the provisions of Article VI of said Plan, and at a meeting 
of said sub-committee on May 15, 1919 (a copy of the min¬ 
utes of which meeting shall be admitted in evidence herein 
and marked Stipulated Exhibit 26; R. 10273-4), a special 
election committee was appointed to arrange for special 
elections for the purpose of filling vacancies pursuant to 
Article I, Section 3, of said Plan. On June 10, 1919, said 
General Committee held a meeting and approved the forms 
of poster, nominating petition and ballot to be used in con¬ 
nection with such election, and appointed an election com¬ 
mittee of five of its members to supervise such election and 
count the ballots therein. The late J. K. Robinson, a repre¬ 
sentative of the management at the Bethlehem Plant, at¬ 
tended such meeting, and made notes of the proceedings 
thereat. A photostatic copy of such notes, in the hand¬ 
writing of said Robinson, shall be admitted in evidence 
herein and marked Stipulated Exhibit 27 (R. 10275-7). 

19. On July 8, 1919, at a meeting of said General Com¬ 
mittee, an election committee was appointed to supervise 
special elections of employees’ representatives in certain 
additional departments in which there were vacancies. Said 
J. K. Robinson attended such meeting and made notes of 
the proceedings thereat. A photostatic copy of such notes, 
in the handwriting of said Robinson, shall be admitted in 
evidence herein and marked Stipulated Exhibit 28 (R. 
10278-84). 

20. Memoranda in the files of the Company (as to the 
completeness of which the Company has no knowledge) 
show that between June 1 and November 30, 1919, em¬ 
ployees’ representatives acting under said Plan were paid 
for time spent in conferring with representatives of the 
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Company and in the conduct of special elections as follows: 
102 men were paid for an aggregate of 261 man-hourS dur¬ 
ing June, 1919, in addition to payments to certain represen¬ 
tatives for time spent in connection with special elections, 
for which such records are not available; 103 men were 
paid for an aggregate of approximately 230 man-hour^ dur¬ 
ing July, 1919; 118 men were paid for an aggregate 6f 252 
man-hours during August, 1919, including time spent in the 
conduct of special elections held under said Plan; 36 men 
were paid for an aggregate of 57 man-hours during October, 
1919, and 54 men were paid for an aggregate of 124 !man- 
hours during November, 1919. 

21. Prior to November 14, 1919, a sub-committee ojf said 
General Committee, consisting of five employees’ repre¬ 
sentatives, which sub-committee was known as the; Em¬ 
ployees’ Committee on Rules, agreed with the Company 
upon rules to govern the nominations and elections oi em¬ 
ployees’ representatives, and such rules were approved by 
unanimous vote of said General Committee at a meeting 
held on November 14, 1919. Such rules covered certain 
matters not dealt with in said Plan as originally executed 
and differed from the procedure outlined therein as| fol¬ 
lows: (a) by providing procedure for nominations byj sec¬ 
ret ballot instead of by petition; (b) by requiring! one 
year’s service instead of four months’ service to qujalify 
an employee to be a candidate for the office of Committee¬ 
men; (c) by excluding employees in supervisory positions 
from becoming such candidates; (d) by providing fojr al¬ 
ternates who would become employees’ representatives 
should vacancies arise; and (e) by providing for the bold¬ 
ing of nominations and elections in the month of Decem¬ 
ber instead of the month of November, 1919. A photosjtatic 
copy of a typewritten memorandum entitled “Notes On 
Matters Agreed Upon By The Management and Committee 
On Rules” and certain notations at the end thereof nkade 
by said J. K. Robinson in his own handwriting shall be ad- 
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mitted in evidence herein and marked Stipulated Exhibit 
29 (R. 10285-7). 

22. Pursuant to the procedure approved by said General 
Committee as stated in the foregoing paragraph 21, elec¬ 
tions of employees’ representatives for the ensuing year, 
were held in the various departments of the Bethlehem 
Plant on various dates from December 12 to December 22, 
1919. A photostatic copy of a schedule entitled “Results 
of Nominations” and showing the percentage of employees 
in each department and subdivision thereof at the Bethle¬ 
hem Plant who voted in such nominations shall be admitted 
in evidence herein and marked Stipulated Exhibit 30 (R. 
10287-90), and a photostatic copy of a schedule entitled 
“Results of Elections” and showing the percentage of em¬ 
ployees in each such department and subdivision who voted 
in such elections shall be admitted in evidence herein and 
marked Stipulated Exhibit 31 (R. 10291-4). Such elections 
were not supervised by the Board, which went out of ex¬ 
istence on August 12, 1919. 

23. In January, 1920, by mutual agreement between the 
Company and a Temporary Rules Committee appointed 
by the representatives elected as aforesaid in December, 
1919, a revision of said Plan was prepared, as shown by the 
following documents, photostatic copies of which shall be 
admitted in evidence herein and marked as Stipulated Ex¬ 
hibits with the numerical designations set forth below: 

Stipulated 
Exhibit No. 

Minutes of meeting of employees’ rep¬ 
resentatives, January 5, 1920 32 (R. 10295-8) 

Minutes of conferences between the 
Employees’ Temporary Rules Commit¬ 
tee and the Management, January 13, 

1920 33 (R. 10298-300) 
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35 (R. 1030840) 


Letter dated January 19, 1920, from 
the Company to the members of the 
Employees’ Temporary Rules Commit¬ 
tee, to which is attached the ‘‘Proposed 
Plan of Employees’ Representation” 34 (R. 10300-$) 

Minutes of conferences between the 
Employees’ Temporary Rules Commit¬ 
tee and the Management, January 20, 

1920 

Letter dated January 26, 1920, from 
the Employees’ Temporary Rules Com¬ 
mittee and the Company to the em¬ 
ployees’ representatives of the Bethle¬ 
hem Plan, to which is attached a draft 
of “Proposed Plan of Employees’ Repre¬ 
sentation”, as amended at said confer¬ 
ence of January 20, 1920 

Minutes of meeting of Employees’ 

Temporary Rules Committee, January 
28, 1920 


36 (R. 10310-8) 


37 (R. 10318 


.d 


> 


24. The revised form of plan prepared as stated in jthe 
foregoing paragraph 23 was submitted to a meeting of 
the employees’ representatives on January 28, 1920, and, 
with one amendment to the preamble thereof, was approved 
and adopted as the plan of collective bargaining thereafter 
to be in effect at the Bethlehem Plant. A copy of said 
Plan (which as so adopted and thereafter in force and as 
amended from time to time is hereinafter referred tp as 
the Bethlehem Plan) shall be admitted in evidence heijein 
and marked Stipulated Exhibit 38 (R. 10320-31). j 

25. In or about the year 1920, the Company prepared 
and caused to be printed a folded card entitled “Hint$ to 
Foremen in Meeting the New Employee”. Copies of such 
card were sent to the General Managers at the Bethlehjem 
Plant, the Maryland Plant, the Steelton Plant, and the L-e- 
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banon Plant, and either the General Manager or one or 
more of the superintendents at each such Plant circulated 
such card among all or some of the foremen at each such 
Plant. A copy of such card shall be admitted in evidence 
herein and marked Stipulated Exhibit 39 (R. 10332-4). 

26. The Bethlehem Plan was amended in accordance 
with the provisions thereof on December 19, 1921, May 22, 
1922, December 20, 1922, February 20, 1923, April 23, 1923, 
August 20, 1923, and May 19, 1924, and a statement of each 
such amendment is contained in a four-page pamphlet 
printed by the Company and entitled “Amendments to 
June 1, 1924 to Plan of Employees’ Representation (printed 
under date of January, 1920, Bethlehem Plant, Bethlehem 
Steel Company)”, a copy of which pamphlet shall be ad¬ 
mitted in evidence herein and marked Stipulated Exhibit 
40 (R. 10335-6). 

27. After the date of inception of the Steelton Plan and 
prior to May 12,1926, the following rules under and amend¬ 
ments to the Steelton Plan were adopted by vote of the 
Joint Committee on Rules under said Plan in accordance 
with the provisions thereof: 

(a) On May 20,1920, the following rules relating to Ar¬ 
ticle 5 of Section VII of the Steelton Plan were so adopted: 

“Three alternates shall be designated for each side of 
each Joint Committee, said alternates to be called to the 
necessary number to fill temporary absence at all Joint 
Committee meetings, alternates on plant side to be ap¬ 
pointed by Standing Rules Committee, those on Manage¬ 
ment side to be designated by Management. 

“Either Management or Employee side of Joint Com¬ 
mittee is empowered to fill any temporary vacancy at meet¬ 
ing of Joint Committee from list of alternates for said com¬ 
mittee.” 

(b) On July 15, 1920, the following rule relating to Ar¬ 
ticle 5 of Section VII of the Steelton Plan was so adopted: 



139 


“Any regular Joint Committee member unable to be 
present at meeting, if a member of Standing Committee, 
will notify Chairman of that Committee; if a member of 
management side will notify management’s representative. 
Chairman of Standing Committee and management’s! rep¬ 
resentative will fill absences as required, by designation 
from list of alternates for that committee in the <j>rder 
named for service.” 

(c) On November 18, 1920, Article 2 of Section VIII 
of the Steelton Plan was so amended to read as follpws: 

“Regular meetings of Joint Committees shall be jheld 
once a month.” 

(d) On November 18, 1920, the following rules relating 
to Section VIII, Article 3, of the Steelton Plan wer]e so 
adopted: 

“Committees shall meet at 2 P. M. and Joint Committees 
shall meet at 3:30 P. M. unless otherwise arranged fo[r on 
Joint approval of the chairman of the Employee Repre¬ 
sentatives and the Management’s Representative. 

“The regular meetings of the committees shall be held 
starting the second Monday following the regular meeting 
of the Works Committee as follows: 

Committee #5—Monday 
“ #4—Tuesday 

“ #3—Wednesday 

“ #2—Thursday 

“ #1—Friday.” 

I 

(e) On December 9, 1920, the following rules relating 
to the Steelton Plan were so adopted: 

(1) A rule relating to Article 6 of Section II of said 
Plan: 

“Any representative absenting himself from two con¬ 
secutive meetings of the Works Committee shall be noticed 
to appear at the next regular meeting of the Rules Com- 
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mittee and if a reasonable excuse for his absence cannot 
be given, his place shall be declared vacant.” 

(2) A rule relating to Article 5 of Section V of said Plan: 

“No representative or candidate for representative may 
serve on an election board.” 

“Notices of Primary and Final Election, together with 
eligibility of employees for election as representatives shall 
be posted in each department at least ten days prior to Pri¬ 
mary Election.” 

(3) A rule relating to Article 5 of Section VII of said 
Plan: 

“Any member absenting himself from two consecutive 
meetings of his committee without a reasonable excuse 
shall have his seat on that committee declared vacant.” 

(4) A rule relating to Article 5 of Section VII of said 
Plan: 

“Vacancies occurring in Employees’ Representatives in 
any division having only one representative shall be filled 
by special election, except those occurring between August 
1st and the date of election when they shall be filled at the 
next regular election. The duties of the representative 
during the period of vacancy shall be performed by the 
Committee on Rules, Ways and Means.” 

(f) On February 10, 1921, the following rule relating to 
Article 5 of Section VII of the Steelton Plan was so 
adopted: 

“Any regular Joint or Standing Committee member un¬ 
able to be present at meeting will notify Management’s 
Representative. Management’s Representative will fill va¬ 
cancy caused by absence by designation from list of alter¬ 
nates for that committee in the order named for service.” 

(g) On September 8, 1921, the following rule relating to 
Article 6 of Section VII of the Steelton Plan was so 
adopted: 

“Majority rules on decisive vote providing an equal 
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number of each side is in attendance, except on amend¬ 
ments to method of procedure, which requires two-thirds 
vote of the entire membership of the Joint Committed on 
Rules. Chairman has the right to vote.” 

(h) On December 15, 1921, the following rule relajting 
to Article 1 of Section VII of the Steelton Plan was so 
adopted: 

“On the first Tuesday after each annual election i the 
Representatives shall meet for the purpose of electing flrom 
among themselves, a Chairman, a Vice-Chairman, a Secre¬ 
tary and members of the General and Rules Committe^.” 

(i) On April 13, 1922, Article 5 of Section V of the 
Steelton Plan was so amended to read as follows: 

“There shall be two persons nominated for every person 
to be elected.” 

(j) On May 11, 1922, Article 11 of Section V of the Steel¬ 
ton Plan was so amended to read as follows: 

“11. Those who have received the largest numbeif of 
votes up to two times the number of Representatives to be 
elected shall be declared nominated and shall be candidates 
for election.” 

(k) On October 12, 1922, Article 2 of Section III of Ithe 

i 

Steelton Plan was so amended to read as follows: 

“2. All employees who have been on the Company pay¬ 
roll for a period of at least sixty days prior to the date 
fixed for nominations shall be entitled to vote.” 

(l) On July 9, 1925, Article 4 of Section II of the Steel¬ 
ton Plan was so amended by inserting the following as the 
first sentence thereof: 

“Candidates failing of election shall stand as Alternates 
in the order of the number of votes received, and become 
Representatives as need may arise through vacancies! or 
increased forces.” 

(m) On November 12, 1925, the Steelton Plan was! so 
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amended by adding to Section V thereof the following pro¬ 
vision, which for convenience has been numbered 18: 

“18. The ballots of representative elections [shall] be 
kept in ballot box together with tally sheets and voting 
chain until the following regular election for the purpose 
of rechecking, if necessary.” 

28. After the date of its inception and prior to June 7, 
1926, the Maryland Plan was amended by vote of the Joint 
Committee on Rules thereunder in accordance with the pro¬ 
visions thereof as follows: 

(a) On October 6, 1919, paragraph 1 of Section III of 
the Maryland Plan was so amended to read as follows: 

“Any employee who has been on company’s pay roll for 
a period of six months prior to nominations, who is 21 
years of age or over and who is an American Citizen shall 
be qualified for nominations and election as a Representa¬ 
tive.” 

(b) On January 3, 1920, the Maryland Plan was so 
amended by inserting therein the following provisions: 

“Any member absenting himself from two consecutive 
meetings of his Committee without a reasonable excuse, 
shall have his seat in that Committee declared vacant. 

“Any representative absenting himself from two con¬ 
secutive meetings of the Works Committee shall be notified 
to appear at the next regular meeting of the Rules Com¬ 
mittee and if a reasonable excuse cannot be given, his place 
shall be declared vacant.” 

(c) On January 5, 1920, the Maryland Plan was so 
amended by inserting therein the following provision: 

“That in order to eliminate unnecessary and special elec¬ 
tions, in the event of any representative leaving the Com¬ 
pany for any reason, that the Committee on Rules, to¬ 
gether with the Management’s Representative should select 
an employee from the department in which the vacancy 
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occurs, to act as representative for the unexpired term of 
such representative.” 

At a meeting of the Joint Committee on Rules, under the 
Maryland Plan which was held on February 2, 1920J the 
Management’s Representative appeared and objected to the 
foregoing amendment (which had been made at the reqjuest 
of the Standing Committee on Rules under the Maryland 
Plan) on the ground that the management should not be 
permitted to participate in the selection of any representa¬ 
tive under the Maryland Plan; and thereupon said Plan was 
further so amended by changing the foregoing provisioh to 
read as follows: 

“In order to eliminate unnecessary and special elections, 
in the event of any representative leaving the Company for 
any reason, that the Committee on Rules should select an 
employee from the Department in which the vacancyj oc¬ 
curs, to act as representative for the unexpired term of ^uch 
representative, or order a Special Election if deemed ad¬ 
visable.” 

A copy of the minutes of said meetings of the Joint Cbm- 
mittee on Rules under the Maryland Plan held on October 
6, 1919, January 5, 1920, and February 2, 1920, shall! be 
admitted in evidence herein and marked Stipulated Exhibits 
41, 42 and 43 (R. 10337-41), respectively. 

| 

29. After the date of its inception and prior to June! 17, 
1926, the following rules under and amendments to |the 
Lebanon Plan were adopted by vote of the Joint Comrjiit- 
tee on Rules thereunder in accordance with the provisions 
of said Plan: 

(a) On January 6, 1919, Rules of Procedure under the 
Lebanon Plan, consisting of 15 Rules (hereinafter called 
the Lebanon Rules) were so adopted, a copy of which sliall 
be admitted in evidence herein and marked Stipulated Ex¬ 
hibit 44 (R. 10341-5). 


i 
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(b) On November 3, 1919, the Lebanon Rules were so 
amended by adding thereto the following three rules: 

“Rule #16. Any Employee desiring to have his name 
printed on the nomination ballot as a candidate for Em¬ 
ployees Representative shall present to the Standing Rules 
Committee, a petition with not less than ten names, ten 
days before the Primaries. 

“Rule #17. Any candidate at the General Election 
cannot serve on the election board. 

“Rule #18. All voting in Committee Meetings shall be 
by secret ballot.” 

(c) On November 7, 1921, the Lebanon Rules were so 
amended as hereinafter in this subdivision (c) set forth, 
to wit: 

(1) Rule #6 was so amended to read as follows: 

“The time allowed each Representative for attendance 
at meetings shall be handed in by the Management’s Rep¬ 
resentative to the Time Department.” 

(2) Rule #7 was so amended to read as follows: 

“The purpose of holding a regular monthly meeting of 
the Employees' Representatives is to hear the reports of 
the Chairman of the Standing Committees on the Standing 
Committees' activities during the past Month. The Employ¬ 
ees’ Representatives shall not have the power to take any 
action on the Reports of the Standing Committees.” 

(3) Rule #13 was eliminated as obsolete. 

(4) Rule #15 was so amended to read as follows: 

“The Standing Committee on Rules, Ways and Means 
shall appoint the Election Board to hold the Primary and 
Election. They shall also set the hours the primary and 
election shall be held in each Department on the dates 
provided in the Representation of Employees' pamphlet.” 
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(d) On January 9, 1922, Rule #4 of the Lebanon Rbles 
was so amended to read as follows: 

“Rule #4. The Joint Committee Meetings shall be llield 
once a Month at the time and date set by the Joint RUles 
Committee.” 

30. On October 10, 1922, the Company acquired jthe 
properties of Lackawanna Steel Company, a corporation 
then existing under the laws of the State of New York, in¬ 
cluding a steel manufacturing plant located at Lackawanna, 
N. Y. (hereinafter referred to as the Lackawanna Plaijit). 
On January 11, 1923, a plan of employees’ representation at 
Lackawanna Plant of the Company became effective. The 
procedure pursuant to which said Plan (hereinafter re¬ 
ferred to as the Lackawanna Plan) became effective is |set 
forth in summary form at pages 87 to 89 of a book by Ern¬ 
est Richmond Burton entitled “Employee Representa¬ 
tion”, published in 1926 at Baltimore, Md., by The Williams 
& Wilkins Company as one of a series of volumes knownj as 
“Human Relations Series”. A photostatic copy of the tijtle 
page of said book and of pages 87 to 90, inclusive, thereof 
(said summary being contained on pages 87 to 89 therejof, 
inclusive) shall be admitted in evidence herein and marked 
Stipulated Exhibit 45 (R. 10345-50), subject to the follow¬ 
ing explanations and correction in respect of page 89 jof 
said book: 

(a) In the fourth and fifth lines of said page the worqs 
“Placards and other forms of vote solicitation used |in 
many cases.” mean that the employees of various depart¬ 
ments of said Plant who were interested in candidates for 
nomination or election as employees’ representative us^d 
placards and other forms of vote solicitation on behalf lof 
said candidates. 

(b) The words “One of the employee representatives 
elected Chairman and another elected Secretary,” which 
appear under the heading “Thursday, January 4, 192^,” 
on said page, contain a typographical error, the word “enji- 
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ployer” being erroneously used instead of “employee” and 
the fact being that the persons elected as Chairman and 
Secretary of the Committee referred to under said heading 
were J. Williams and E. H. Habermyer, who were em¬ 
ployees 7 representatives. 

(c) The reference under the same heading to “Bethle¬ 
hem Representation Plan 77 means a form of plan prepared 
by the Company based on the Plans then in effect at the 
Bethlehem, Steelton, Maryland and Lebanon Plants. 


31. At the Annual Conference held in 1926 under each 
of the five Plans listed below in this paragraph, E. G. Grace, 
President of the Company, who was present thereat, sug¬ 
gested to the employees 7 representatives present thereat 
that the elections of employees 7 representatives be held at 
some time in January, February or March, rather than in 
October; and thereafter each such Plan was amended in 
accordance with its terms by vote of the Joint Committee 
on Rules thereunder by adopting the following amendment 
changing the date of the annual nominations and election 
of representatives: 

“Nominations and elections shall be held annually in 
the month of March. 

“Nominations shall be held on the second Monday and 
elections on the following Friday of the month named. In 
the event of either of these days being a holiday the day 
immediately following shall be substituted.” 


The date of such amendment is listed below opposite the 
name of each Plan: 


Steelton Plan 
Maryland Plan 
Lebanon Plan 
Lackawanna Plan 
Bethlehem Plan 


May 13, 1926 
June 7, 1926 
June 17, 1926 
June 21, 1926 
July 19, 1926* 


# Ac a previous meeting the Joint Committee on Rules under the 
Bethlehem Plan had adopted an amendment to Section 1 of Article IV of 
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32. After July 19, 1926, and prior to September 3, 1935, 
to wit, on May 4, 1934, the Bethlehem Plan was aniended 
by vote of the Joint Committee on Rules thereunder ! in ac¬ 
cordance with the provisions thereof as follows: | 

(a) Article I, Section 3, was so amended to resid: 
“Adjustments in units of representation shall be made 

in accordance with the recommendations of the Standing 
Committee on Rules to the Joint Committee on Rules.” 

(b) Article IV, Section 2, was so amended to read: 
“All nominations and elections shall be conducted bly the 

employees themselves in accordance with rules and regula¬ 
tions prescribed by the Committee on Rules with only!such 
suggestions from the Management as may be requested by 
said Committee.” j 

(c) Article IV, Section 13, was so amended to read: 
“Each voter shall deposit his own ballot in a box pro¬ 
vided for the purpose by the Committee on Rules, l and 
the ballots shall be counted under the direction and super¬ 
vision of said Committee. The candidates receiving , the 
highest number of votes shall be declared elected.” j 

(d) Article VI was so amended to read: j 

“After each annual election, the Representatives shall 

meet during the first week in April for the purpose of elect¬ 
ing a Chairman, Vice-Chairman and Secretary.” j 

(e) Article VIII, Section 2-A, was so amended to read: 
“Regular meetings of the General Body of Employees’ 

Representatives shall be held every month.” j 


i 

said Plan which differed in some respect (not known to the parties hereto) 
from the form of amendment set forth above in paragraph 31. Prior! to 
said meeting of July 19, 1926, such difference was called to the attention 
of the Management’s Special Representative under said Plan by a repre¬ 
sentative of the Company (who was not connected with the management 
of the Bethlehem Plant) and was brought to the attention of such Com¬ 
mittee by said Management’s Special Representative. The Committee 
thereupon amended said Section to conform to the form of amendment 
above set forth. 
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(f) Article II, Section 5, was so amended to read: 

“The number of representatives to each department or 
group shall be checked against the August 1st and Decem¬ 
ber 1st forces for the purpose of adjusting to the basis of 
representation.” 

33. After May 13, 1926, and prior to January 1, 1936, the 
Steelton Plan was amended by vote of the Joint Committee 
on Rules thereunder in accordance with the provisions 
thereof as follows: 

(a) On September 11, 1930, said Plan was so amended 
by adding thereto the following provisions: 

“In case of a vacancy occurring in the office of Chairman 
of Works Committee the duly elected Vice Chairman shall 
succeed the Chairman in the office of Chairman for the un¬ 
expired term. 

“In case of a vacancy in the office of Vice Chairman of 
Works Committee the body of representatives shall elect 
a member of their body to serve the balance of the term as 
Vice Chairman.” 

(b) On January 12,1933, Article 1 of Section VII of said 
Plan was so amended by adding thereto the following: 

“The representatives at the organization meeting shall 
elect 5 members of the #2 Rules, Ways and Means Com¬ 
mittee and also 2 members of #1, General Committee. 

“Immediately after the organization meeting the newly 
elected #2 committee will meet for organization and ap¬ 
point the members of Committees 3, 4 and 5. 

“Vacancies on Committees 

“(a) #1 and #2 Committees. 

“Next highest candidates who had failed to be elected 
or in the event that only the required number had been 
nominated, the Works Committee shall elect a member to 
fill vacancy. 

“(b) #3, #4 and #5 Committees. 

“Appointment shall be made by #2 Committee at its 
next regular meeting.” 
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34. After June 17, 1926, and prior to December 17,11935, 
the Lebanon Rules, as theretofore adopted and amended 
under and in accordance with the provisions of thej Le¬ 
banon Plan, were further amended by vote of the Joint 
Committee on Rules thereunder in accordance with thejpro- 
visions thereof as follows: 

(a) On May 7, 1928, Rule No. 17 and Rule No. 18 were 

so amended to read as follows: j 

“Any one of the Nominees not having filed Nomination 
papers as required by the rules, shall in order to hav0 his 
name placed on the Election ballot, be compelled within 
twenty-four (24) hours after the Nomination, to place ^jvith 
the head of the Representative Department, a petijtion 
signed by ten (10) employees from the Nominees depart¬ 
ment, to prove that the aforesaid nominee is a willing (Can¬ 
didate for election.” j 

“ (a) No candidate can serve as a member on the election 
board, nor shall any candidate be allowed in the votjing 
booth with a voter, (b) No one shall be allowed in the rqom 
with the election board except for the purpose of voting.” 

(b) On April 7, 1930, j 

(1) Rule No. 2 was so amended to read as follows:! 

“Rule No. 2 Order of Business for the conduction of jail 
meetings: | 

“(1) Meeting called to order by the Chairman. j 
“(2) Roll Call of Representatives. j 

“(3) Minutes of the Preceding Meeting. 

“ (4) Reports of Committees. ! 

“(5) Unfinished Business. I 

“(6) New Business. j 

“(7) General Discussion. j 

“(8) Adjournment.” j 

(2) Rule No. 4 was eliminated as obsolete. j 

(3) Rule No. 5 was so amended to read as follows: j 
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“Rule No. 5. The employees’ Representation Meetings 
shall be held once a month, following the last Joint Stand¬ 
ing Committee Meeting, at a date set by the Rules Com¬ 
mittee.” 

(4) Rule No. 9 was so amended to read as follows: 

“Rule No. 9. If a vacancy should occur in any Depart¬ 
ment or Group that has one or more Employees’ Represen¬ 
tatives, at any time prior to sixty days before a regular 
election, Candidates failing of election shall stand as Al¬ 
ternates in the order of the number of votes received and 
become the Representative in the Department or Group in 
which the vacancy occurs.” 

(5) Rule No. 17 was eliminated as obsolete. 

(6) Rule No. 19 was so amended to read as follows: 

“Rule No. 19. An employee may take anyone except a 

Candidate, subject to the Approval of the Judge of Elec¬ 
tion, into the Election Booth for the purpose of voting.” 

(7) The following additional rule was so adopted: 

“Rule No. 20. In order for an employee to get his name 
on the Nomination Ballot, he will be required to file, within 
five (5) days prior to the Nomination, with the Manage¬ 
ment’s Representative, a Petition signed by Ten (10) Voters 
of his Group.” 

(c) On June 6, 1933, 

(1) Rule No. 9 was so amended by adding thereto the 
following sentence: 

“In case there is no alternate a special election shall be 
held.” 

(2) Rule No. 10 was so amended to read as follows: 

“Rule No. 10. In case the unexpired term has not more 
than sixty days to run, the Committee on Rules will handle 
the business from that Department or Group until the Reg- 
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ular Election, provided there are no other representatives 
from that Department or Group/’ 

(3) Rule No. 18 was eliminated as obsolete. 

(4) Rule No. 19 was eliminated as obsolete. 

(5) The following additional Rule was adopted: 

“Rule No. 21. Each year the Rules Committee Shall 
make such Rules governing the Representative Election 
which in their opinion will cover conditions as they exfst at 
that time.” 

(d) On May 8, 1934, the Lebanon Rules were further so 
amended by the elimination as obsolete of Rule No. llj and 
Rule No. 20. 

i 

35. During the period from the date of inception o]d the 
Lebanon Plan to March, 1929, the Concentrator Plant ojf the 
Company at Lebanon, Pa. (hereinafter called the Concen¬ 
trator Plant) was a part of the Lebanon Plant. During 
such period the Lebanon Plan was in effect at the Concen¬ 
trator Plant and the employees at the Concentrator Iflant 
were entitled to elect annually one representative under 
the Lebanon Plan. In March, 1929, Bethlehem Mines Cor¬ 
poration, an affiliate of the Company, took over the opera¬ 
tion of the Concentrator Plant under a lease and thereupon 
prepared, printed and circulated among the employees at 
the Concentrator Plant a separate plan of employees’ rep¬ 
resentation for the Concentrator Plant (hereinafter called 
the Concentrator Plan), a copy of which shall be admitted 
in evidence herein and marked Stipulated Exhibit 46 j (R. 
10351-9). Nominations for employees’ representatives; un¬ 
der the Concentrator Plan were made by petition signed 
by employees of the Concentrator Plant and an electiofi of 
employees’ representatives under said Plan was held on 
March 15, 1929, under the supervision of three employees 
designated by said Bethlehem Mines Corporation as a tem¬ 
porary committee for that purpose. Of the 279 employees 
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of the Concentrator Plant eligible to vote in such election, 
253, being 90.7% of such employees, voted in such election. 

36. On February 10, 1931, McClintic-Marshall Corpora¬ 
tion, a Pennsylvania corporation affiliated with the Com¬ 
pany, acquired the properties of McClintic-Marshall Con¬ 
struction Company ( a Pennsylvania corporation which was 
not in any manner connected with or related to the Com¬ 
pany, or the respondent Bethlehem Steel Corporation) and 
of a subsidiary corporation of said McClintic-Marshall Con¬ 
struction Company, including a plant located at Rankin, Pa. 
(hereinafter referred to as the Rankin Works), and two 
plants located at Leetsdale, Pa. (hereinafter referred to as 
the Leetsdale Works No. 1 and the Leetsdale Works No. 2, 
respectively). At all times since the date of such acquisi¬ 
tion such three Works have been under the same manage¬ 
ment, headed by a Works Manager. 

37. Shortly after said McClintic-Marshall Corporation 
acquired the aforesaid three Works, it distributed among 
the employees at such properties a circular letter to such 
employees, dated March 16, 1931, from G. H. Blakeley, 
President of such Corporation, a copy of which shall be 
admitted in evidence herein and marked Stipulated Exhibit 
47 (R. 10361-3). Thereafter such Works Manager requested 
three employees selected by him at each of such Works to 
constitute a committee to supervise nominations and an 
election of three representatives of employees at that Works. 
At each such Works, such nominations were held on March 
24, 1931, and such election was held on March 27, 1931. Of 
the 405 employees at the Rankin Works who were eligible 
to vote in such election, 384, constituting 95.6% cast 
vote therein; of the 442 employees at the Leetsdale Works 
No. 1 who were eligible to vote in such election, 424, 
constituting 95.9%, cast votes therein; and all of the 109 
employees at the Leetsdale Works No. 2 who were eligible 
to vote in such election cast votes therein. After such elec¬ 
tion the representatives of the employees so elected at each 
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of such Works met with representatives of McClintic-Mar- 
shall Corporation at that Works as a joint committee and 
adopted a plan of employees' representation for sdch 
Works (hereinafter called the Rankin Plan, the Leetsdale 
No. 1 Plan and the Leetsdale No. 2 Plan, respectively), the 
form of which had been prepared by McClintic-Marshall 
Corporation and was based upon the Bethlehem Plan. ! A 
copy of such form of plan shall be admitted in evidence 
herein and marked Stipulated Exhibit 48 (R. 10364-74). 

i 

38. On or about February 10, 1934, the Company tcjok 
over from Bethlehem Mines Corporation the operations' of 
the Concentrator Plant. No changes in the Concentrator 
Plan were made until December 4, 1935, as described ! in 
paragraph 48 of this stipulation. 

39. After March 27, 1931, and prior to December 18, 

1935, to wit, on February 15, 1934, the Rankin, Leetsdale 
No. 1 and Leetsdale No. 2 Plans were amended by vote of 
the Joint Committee thereunder in accordance with tne 
provisions thereof as follows: I 

(a) Paragraph 1 of Section I was so amended to reid 
as follows: 

I 

“Employees representation shall be by voting division 
which shall be based upon departments or units of the 
plant. There shall be one Employee Representative for eacfh 
one hundred (100) employees of the plant or major fraction 
thereof in each voting division, with a minimum of five Em¬ 
ployee Representatives under the plan, based on the aver¬ 
age number of employees in such division during the month 
of January preceding the annual election.” 

(b) Paragraph 1 of Section V was so amended to read 
as follows: 

! 

“At all times the Company shall have in office a numbqr 
of regular representatives of the Company appointed by it 
which shall be not less than five nor more than the number 
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of the Employee Representatives at the same time in office. 
Such representatives of the Company shall be known as 
the Management's Regular Representatives.” 

40. Thereafter, said McClintic-Marshall Corporation 
merged with the Company and on or about August 1, 1935, 
the Company took over the operation of the Rankin Works, 
Leetsdale Works No. 1 and Leetsdale Works No. 2 and it 
has operated such Works since on or about that date. Such 
merger did not result in any changes in the Rankin, Leets¬ 
dale No. 1 and Leetsdale No. 2 Plans except for the substi¬ 
tution of the Company for McClintic-Marshall Corporation 
as a party to said Plans. 

41. The Bethlehem Plan was amended in accordance 
with its terms on September 5, 1935. Prior to such amend¬ 
ment, Employees’ Representatives separately and with 
representatives of the Company, from time to time begin¬ 
ning in June, 1934, discussed proposals for amendment of 
the Bethlehem Plan, and numerous suggestions of amend¬ 
ments were made by such employees’ representatives and 
forms of amendments from time to time drafted. Certain of 
such discussions and proposals are recorded in minutes of 
meetings of the General Body of the Employees’ Repre¬ 
sentatives under the Bethlehem Plan (hereinafter referred 
to as the Bethlehem General Body), the Committee on 
Rules thereunder (hereinafter referred to as the Bethlehem 
Rules Committee), and the Joint Committee on Rules under 
the Bethlehem Plan (hereinafter referred to as the Beth¬ 
lehem Joint Rules Committee), and in the minutes of a 
meeting of a special subcommittee of Employees’ Repre¬ 
sentatives held on May 23, 1935, copies of which minutes* 

* The general practice with respect to the preparation of minutes of 
meetings of the Bethlehem Rules Committee, the Bethlehem Joint Rules 
Committee, and the Bethlehem General Body held during the period 
covered by the paragraphs 41 and 43 of this stipulation was as follows: 

The Company furnished the services of the Management’s Special 
Representative's secretary as a stenographer to take the minutes of such 
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shall be admitted in evidence herein as follows, being 
given the designations as Stipulated Exhibits indicated be¬ 
low: ! 


Stipulate^ 
Exhibit Nd>. 


49 (R. 10375) 


Minutes of 

Meetings of Date held 

Bethlehem Rules Committee 

June 6, 1934 

Bethlehem Joint Rules Committee 

June 18, 1934 

Bethlehem Joint Rules Committee 

August 20, 1934 

I 

Bethlehem Rules Committee 

September 17, 1934 52 (R. 10381-4) 

Bethlehem Joint Rules Committee 

October 15, 1934 53 (R. 1038417) 


50 (R.10376 


r80) 


51 (R. 1038011) 


meeting. Said secretary in each instance took such minutes in shorthand 
and thereafter prepared a typewritten draft of such minutes based! upon 
such notes and submitted such draft to the secretary of such committee or 
of the General Body, as the case might be, who examined such draft and in¬ 
dicated any corrections or changes which he desired to make therein The 
Management's Special Representative's secretary then wrote up such min¬ 
utes in final form for submission to the next meeting of such committee or 
General Body, as the case might be, and prepared mimeographed copies 
thereof at the expense of the Company and without cost to the Bethlehem 
Plan. Such mimeographed copies were then distributed among ajl the 
members of such committee or of the General Body, as the case migjit be, 
and at the next meeting thereof such minutes were read and changes or 
corrections made therein as directed by such Committee or by the General 
Body, as the case might be, and, subject to any such changes or corrections, 
were approved. 

Upon the decision of the United States Supreme Court in National 
Labor Relations Board v. Jones & Laughlin Steel Corporation, 301 U-i S. 1, 
the Company upon advice of counsel ceased to supply the services of the 
Management's Special Representative's secretary as aforesaid, and since the 
date of such decision the minutes of all meetings of committees and of 
the General Body held under the Bethlehem Plan have been prepared 
solely by the secretary of the General Body and have not been mimeo¬ 
graphed at the expense of the Company. 
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Minutes of 

Meetings of Date held 

Bethlehem Rules Committee 

November 19, 1934 
Bethlehem Joint Rules Committee 

December 17, 1934 
Bethlehem Joint Rules Committee 

April 22, 1935 

Bethlehem Rules Committee 

May 20, 1935 

Special sub-committee of employees’ representatives (to 
which minutes are attached a copy of Bethlehem Plan as 
amended to April 1, 1935, and draft of proposed further 
amendments thereto) 

May 25, 1935 58 (R. 10397-409) 

Bethlehem General Body 

May 29, 1935 59 (R. 10409-22) 

Bethlehem Rules Committee 

June 4, 1935 60 (R. 10422-5) 

Bethlehem Rules Committee 

June 6, 1935 61 (R. 10425-9) 

Bethlehem Joint Rules Committee 

June 17, 1935 62 (R. 10429-31) 

Bethlehem Joint Rules Committee 

June 25, 1935 63 (R. 10431-2) 

Bethlehem General Body 

June 26, 1935 64 (R. 10432-47) 

Bethlehem Rules Committee 

July 22, 1935 65 (R. 10447-9) 

Bethlehem General Body 

July 30, 1935 66 (R. 10449-60) 

Bethlehem Joint Rules Committee 

August 19, 1935 67 (R. 10461-3) 

Bethlehem General Body 

August 28, 1935 


Stipulated 
Exhibit No. 

54 (R. 10387-8) 

55 (R. 10388-91) 

56 (R. 10391-5) 

57 (R. 10395-7) 


68 (R. 10463-76) 
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42. The Maryland Plan was amended in accordance wjith 
its terms on September 28, 1935. Prior to said date, Em¬ 
ployees’ Representatives separately and with representa¬ 
tives of the Company, from time to time beginning in De¬ 
cember, 1934, discussed proposals for amendment of the 
Maryland Plan, and numerous suggestions for amendments 
were made and forms of amendments from time to time 
drafted. Certain of such discussions and proposals are Re¬ 
corded in minutes of meetings of the Works Committee 
under the Maryland Plan (hereinafter referred to as the 
Maryland Works Committee), the Committee on Rules 
under the Maryland Plan (hereinafter referred to as t[he 
Maryland Rules Committee), the Joint Committee on Rules 
under the Maryland Plan (hereinafter referred to as the 
Maryland Joint Rules Committee), and the General Bqdy 
under the Maryland Plan (hereinafter referred to as t|he 
Maryland General Body), copies of which minutes* shbll 

* The general practice with respect to the preparation of minutes of 
meetings of the Maryland Works Committee, the Maryland Rules Com¬ 
mittee, the Maryland Joint Rules Committee and the Maryland General 
Body held during the period covered by paragraphs 42 and 44 of this 
stipulation was as follows: 

The Company furnished the services of a clerk regularly employed at 
the Maryland Plant to prepare the minutes of such meeting. Said cl^rk 
took notes at such meeting and thereafter prepared a typewritten draft| of 
such minutes based upon such notes and submitted such drafts to ^he 
secretary of such committee or of the General Body, as the case might ibe, 
who examined such drafts and indicated any corrections or changes which 
he desired to make therein. Such clerk then wrote up such notes in fihal 
typewritten form for submission to the next meeting of such committee! or 
General Body, as the case might be, and prepared mimeographed copies 
thereof at the expense of the Company without cost to the Maryland Pljan. 
Such mimeographed copies were then distributed among all the members 
of such committee or of the General Body, as the case might be, and at the 
next meeting such minutes were read and changes or corrections mide 
therein as directed by such Committee or by the General Body, as the case 
might be, and, subject to any such changes or corrections, were approved 
and as so approved were copied by the secretary of said committee orjof 
the General Body into the minute book maintained by him. 

Upon the decision of the United States Supreme Court in National 
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be admitted in evidence herein and marked Stipulated Ex¬ 
hibits as follows: 


Minutes of 

Meetings of Dates of 

Maryland Works Committee 

December 4, 1934 

Maryland Rules Committee 

December 10, 1934 

Maryland Joint Rules Committee 

January 14, 1935 

Maryland Rules Committee 

February 11, 1935 

Maryland Rules Committee 

April 8, 1935 

Maryland Joint Rules Committee 

May 13, 1935 

Maryland Rules Committee 

June 10, 1935 

Maryland Joint Rules Committee 

July 15, 1935 

Maryland Rules Committee 

August 12, 1935 

Maryland General Body 

September 10, 1935 

Maryland Joint Rules Committee 

September 16, 1935 


Stipulated 
Exhibit No. 

69 (R. 10476-83) 

70 (R. 10484-6) 

71 (R. 10487-9) 

72 (R. 10489-90) 

73 (R. 10491-2) 

74 (R. 10492-6) 

75 (R. 10496-8) 

76 (R. 10498-501) 

77 (R. 10501-4) 

78 (R. 10504-10) 
79 (R. 10510-3) 


Labor Relations Board v. Jones & Laughlin Steel Corporation, 301 U. S. 1, 
the Company upon advice of counsel ceased to supply the service of the 
clerk as aforesaid, and since the date of such decision the minutes of all 
meetings of committees and of the General Body held under the Maryland 
Plan have been prepared solely by the secretaries of such committee and 
of the General Body, respectively, and have been put into typewritten form 
by an employee of the Company (outside of his regular working hours) 
selected for that purpose by the committee and by the General Body, and 
have not been mimeographed at the expense of die Company. 
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43. The proposed amendments to the Bethlehem Plan 
referred to in paragraph 41 of this stipulation and th4 pro¬ 
posed amendments to the Maryland Plan referred |to in 
paragraph 44 hereof were submitted by the Company to its 
counsel while such amendments were under discussion, and 
such counsel were requested to prepare a draft of plajn in¬ 
corporating such amendments in such form as would accu¬ 
rately express the intent thereof. Counsel for the Comjpany 
thereupon prepared drafts of amended plans incorporating 
the amendments which had been suggested in respect of 
said Plans. The draft of the amended Bethlehem Plin so 
prepared by such counsel was submitted to and approved 
by the Bethlehem Rules Committee at a meeting heljd on 
August 29, 1935, the Bethlehem General Body at a meeting 
held on September 4, 1935, and the Bethlehem Joint Rules 
Committee at a meeting held on September 5, 1935; A 
copy of the minutes of said meetings on August 29, Sep¬ 
tember 4, and September 5, 1935, shall be admitted in, evi¬ 
dence herein and marked Stipulated Exhibits 80, 81 land 
82 (R. 10513-32), respectively. A copy of the Bethlehem 
Plan as so amended shall be admitted in evidence heirein 
and marked Stipulated Exhibit 83 (R. 10532). Excetpts 
from the minutes of a meeting of Bethlehem General Body 
held on September 25, 1935, at which the distribution of 
such Plan* among the employees was discussed shall be 
admitted in evidence herein and marked Stipulated Exhibit 
84 (R. 10532-4). 

44. Said draft of the amended Maryland Plan was sub¬ 
mitted to the Maryland Rules Committee at a meeting 
thereof held on September 20, 1935, and said Committee 
suggested certain amendments thereto and approved ithe 

* Since the decision of the United States Supreme Court in National 
Labor Relations Board v. Jones & Laughlin Steel Corporation, $01 U. 1, 
the Company has not printed any copies of the Bethlehem Plan nor has the 
Company distributed copies of such Plan among its employees. Whatever 
copies of the Bethlehem Plan were on hand at the date of such decision 
were turned over by the Company to the General Body under said Plan; 
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same, subject to such amendments. A copy of the minutes 
of said meeting of September 20, 1935, shall be admitted in 
evidence herein and marked Stipulated Exhibit 85 (R. 
10534-8). Said form of Plan, together with the amendments 
so suggested, was submitted to and approved by the Mary¬ 
land General Body at a meeting held September 26, 1935, 
a copy of the minutes of which meeting shall be admitted 
in evidence herein and marked Stipulated Exhibit 86 (R. 
10538-40), and was submitted to and adopted by the Mary¬ 
land Joint Rules Committee at a meeting held on Septem¬ 
ber 27, 1935, a copy of the minutes of which meeting shall 
be admitted in evidence herein and marked Stipulated Ex¬ 
hibit 87 (R. 10541-43). A copy of the Maryland Plan as so 
amended shall be admitted in evidence herein and marked 
Stipulated Exhibit 88 (R. 10545-63). 

45. Thereafter, at various times, the following Plans of 
Employees’ Representation were amended by vote of the 
respective Joint Committee on Rules thereunder in accord¬ 
ance with their respective provisions on the dates stated 
below: 


Lackawanna Plan 
Concentrator Plan 
Lebanon Plan 
Leetsdale No. 2 Plan 
Rankin Plan 
Leetsdale No. 1 Plan 
Steelton Plan 


October 26, 1935 
December 4,1935 
December 17, 1935 
December 18, 1935 
December 19, 1935 
December 20, 1935 
January 1, 1936. 


In the case of each such Plan, the Management’s Special 
Representative had had discussions from time to time with 
Employees’ Representatives then in office under such Plan 
with respect to possible amendments to such Plan; and 
after September 5, 1935, representatives of the Company at 
the plant in which such Plan was in effect had called the 
attention of the Employees’ Representatives at such plant, 
or to some of such Representatives, to the amendments 
made in the Bethlehem and Maryland Plans; had received 
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from such Employees’ Representatives expressions of their 
desire to make similar amendments in the Plan in effect 
at the particular plant; and had requested counsel to pre¬ 
pare, and counsel did prepare, a form of amended plan in¬ 
corporating such amendments in so far as the same were 
adapted to the conditions existing at such plant. Because of 
the facts set forth in paragraph 45 of this stipulation, ithe 
Leetsdale No. 2 Plan as so amended was effective for only 
eighteen days and was never printed. Copies of such other 
Plans as so amended shall be admitted in evidence herein 
and marked Stipulated Exhibits 89, 90, 91, 92, 93 and 94 
(R. 10564-673), respectively. ! 

46. On January 1, 1936, Leetsdale Works No. 2 shut 
down because of lack of orders and thereafter Leetsdale No. 
2 Plan ceased to be operative. In or about the month of t)e- 
cember 1936, the Barge Shop of the Leetsdale Works No. 1 
did not have any equipment for the construction of rolling 
gates necessary to fill its orders, and it was necessalry, 
in order to fill such orders, to use the equipment for {he 
construction of rolling gates that was located in Leetsdale 
Works No. 2. Accordingly, that part of Leetsdale Wo^ks 
No. 2 was reopened and employees from such Barge Sfcjop 
were sent to Leetsdale Works No. 2. The Employees’ Rep¬ 
resentatives who had been elected in March, 1936, to rep¬ 
resent the Barge Shop employees continued to represent 
such employees, including those who had been sent to Lee^s- 
dale Works No. 2, and as such Representatives they cdn- 
tinued to serve on the Committee of Representatives uncjer 
the Leetsdale No. 1 Plan. Thereafter, as operations at the 
Leetsdale Works No. 2 increased, more Employees’ Repre¬ 
sentatives were elected. Such Employees’ Representatives 
of Leetsdale Works No. 2 joined the Committee of Represen¬ 
tatives under the Leetsdale No. 1 Plan with the result tljat 
the former Leetsdale No. 1 Plan (hereinafter referred to jas 
the Leetsdale Plan) became applicable to the employees jof 
both Leetsdale Works No. 1 and Leetsdale Works No. 2. ! 
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47. Immediately after the decision of the Supreme Court 
of the United States in National Labor Relations Board v. 
Jones & Laughlin Steel Corporation, 301 U. S. 1, April 12, 
1937, the chairmen (and in some instances, the secretaries) 
of the General Bodies or of the Committees of Representa¬ 
tives elected under the Bethlehem, Maryland, Lebanon, 
Lackawanna, Concentrator, Steelton and Leetsdale Plans, 
respectively, requested of the Management's Special Rep¬ 
resentative appointed pursuant to the provisions of such 
Plan his opinion with respect to the effect of such decision 
upon such Plan and his opinion as to what amendments, 
if any, would be necessary in order that such respective 
Plan might comply with the provisions of the National 
Labor Relations Act. Such Management's Special Repre¬ 
sentatives thereupon consulted counsel for the Company, 
who prepared for them a form of letter to be used in pre¬ 
paring a written reply to the inquiries so made and ad¬ 
vised them to reply to such inquiries only if such Chairmen 
and other officers should put such inquiries in writing. 
Such requests were thereafter embodied in letters written 
by such chairmen and other officers to such Manage¬ 
ment's Special Representatives, respectively, and were 
answered by letters written by such Management’s Special 
Representatives. Photostatic copies of such correspond¬ 
ence between Employees' Representatives and the Man¬ 
agement's Special Representatives at such plants and 
the Leetsdale Works of the Company shall be admitted in 
evidence herein and marked Stipulated Exhibits 95, 96, 97, 
98, 99, 100, 101, 102, 103, 104, 105, 106, 107 and 108 (R. 
10675-710), respectively. 

48. Thereafter on the respective dates set forth below in 
this paragraph, the Plan in effect at each of the following 
Plants was amended pursuant to its terms (in every in¬ 
stance without submission to any Joint Committee) in ac¬ 
cordance with the suggestions as to phraseology requested 
by Employees’ Representatives of, and given by, the Man- 
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agement’s Special Representative designated under| each 
such Plan: 

Bethlehem Plan May 26, 1937 

Lackawanna Plan May 29, 1937 

Steelton Plan May 29, 1937 

Maryland Plan June 8, 1937 

Lebanon Plan June 11, 1937 

Concentrator Plan July 7, 1937 

Leetsdale Plan August 23, 1937. 

Copies of such Plans as so amended shall be admitted 
in evidence herein and marked Stipulated Exhibits! 109, 
110, 111, 112, 113, 114 and 115 (R. 136-49 as stated kt R. 
10710, 10545-673 as modified as appears at R. 10710-6^, re¬ 
spectively. A photostatic copy of excerpts from the miijiutes 
of a meeting of the General Body held under the Steelton 
Plan on April 30, 1937, and a photostatic copy of the min¬ 
utes of a meeting of the General Body held underi the 
Lackawanna Plan on April 28, 1937, shall be admitted in 
evidence herein and marked Stipulated Exhibits 116j (R. 
10716-21) and 117 (R. 10721-5), respectively. 

49. The Rankin Plan has not been amended sincej De¬ 
cember 19, 1935. After the decision of the Supreme Court 
in National Labor Relations Board v. Jones & Laughlin 
Steel Corporation, 301 U. S. 1, the Company advisedj the 
Committee of Representatives under the Rankin Plan that, 
except to the extent permitted by law, it would make no 
payments to any employee representative under such Plan 
and would not defray any expense incident to the discharge 
of the duties of employees’ representatives under the Plan. 

50. After January 1, 1938, the Bethlehem Plan was 
amended in accordance with the provisions thereof as [fol¬ 
lows: On January 26, 1938, the General Body under [the 
Bethlehem Plan voted to amend the same in various par¬ 
ticulars and on February 1, 1938, the Joint Committee on 
Rules under the Bethlehem Plan passed the following reso¬ 
lution: 



164 


“That such of these amendments as require the approval 
of the Joint Committee on Rules under Section XI of the 
Plan of Employees’ Representation and which amendments 
were adopted by the General Body of Employees’ Represen¬ 
tatives at its regular meeting of January 26, 1938, be ap¬ 
proved.” 

Copies of minutes of meetings pertaining to such amend¬ 
ments shall be admitted in evidence herein and designated 
as stipulated exhibits as follows: 

Stipulated Exhibit 

Meeting Date Number 

Special Meeting of Committee on 
Rules with Officers of General Body 

December 10, 1937 118 (R. 10726-7) 

Special Meeting of General Body 

December 15, 1937 119 (R. 10727-30) 

Special meeting of Rules Committee, 

Officers of General Body, and Spe¬ 
cial Appointed Committee 

December 21, 1937 120 (R. 10730-3) 

Regular monthly meeting of 
General Body 

December 29, 1937 121 (R. 10733-8) 

Regular monthly meeting of 
General Body 

January 26, 1938 122 (R. 10738-59) 

Special meeting of Joint 
Committee on Rules 

February 1, 1938 123 (R. 10759-60) 

At said meeting of the General Body on December 29, 1937, 
the Special Committee referred to above furnished each 
member of the General Body with a draft of proposed 
amendments, a copy of which draft shall be admitted in 
evidence herein as Stipulated Exhibit 124 (R. 10760-7). A 
copy of the Bethlehem Plan as so amended shall be admitted 
in evidence herein and marked Stipulated Exhibit 125 (R. 
10768-82). 



165 


51. The Plans of Employees’ Representation, copifes of 
which are Stipulated Exhibits 125, 110, 111, 112, 113,1114, 
and 115 (R. 10768-82, R. 10545-673 as modified as appears 
at R. 10710-6), and which are now in effect at the Beth¬ 
lehem, Lackawanna, Steelton, Maryland, Lebanon j and 
Concentrator Plants of the Company and both of j the 
Leetsdale Works, respectively, operate in all material re¬ 
spects at the present time substantially in accordance with 
their respective provisions. 

52. The following table compiled from records of! the 
Company correctly sets forth the number of employees’ 
representatives who were elected in each of the years 1935, 
1936, 1937 and 1938 under the Bethlehem, Lackawanna, 
Steelton, Maryland, Lebanon, Concentrator, Leetsdale and 


Rankin Plans, respectively: 

1935 

1936 

1937 

1^38 

Bethlehem 

87 

91 

104 

46 

Lackawanna 

37 

41 

50 

45 

Steelton 

37 

34 

37 

37 

Maryland 

56 

58 

68 

75 

Lebanon 

13 

13 

13 

12 

Concentrator 

3 

3 

3 

3 

Leetsdale 

10 

5 

6 


Rankin 

5* 

5 

5 


* The number of employees' representatives designated for the year 
1935 is the aggregate number of representatives elected under the Leets¬ 
dale No. 1 and the Leetsdale No. 2 Plans. 

* # No 1938 election has been held. j 

53. If the Company should call as witnesses in th^se 
proceedings (a) those employees’ representatives elected 
under the respective Plans hereinafter mentioned in this 
paragraph 53 who since January 1,1935, have ceased to hold 
office as such employees’ representatives for any of t|he 
reasons set forth in paragraph 3 of Article II of each sujch 
Plan, (b) the superintendents or other supervisory officials 
in charge of the departments or shops in which such Etn- 
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ployees’ Representatives were employed when they so 
ceased to be such Representatives and (c) the Manage¬ 
ment’s Representatives and the Management’s Special Rep¬ 
resentatives appointed pursuant to such respective Plan, 
such persons having knowledge collectively of the facts 
hereinafter set forth in this paragraph 53, would 
testify under oath collectively as follows: There have been 
no instances since January 1, 1935, when an Employees’ 
Representative elected under the Lebanon Plan, the Con¬ 
centrator Plan, or the Leetsdale Plan has ceased to hold 
office as Representative for any of the reasons set forth in 
paragraph 3 of Article II of such Plan. The only instances 
since January 1, 1935, when an Employees’ Representative 
elected under the Bethlehem Plan, the Lackawanna Plan, 
the Steelton Plan or the Maryland Plan has ceased to hold 
office for any of such reasons are set forth in the following 
schedule which shows for each such Plan the number of 
employees’ representatives who have so ceased to hold 
office for each of the years since such date and the reason for 
their so ceasing to hold office: 

Bethlehem 


Year 

1935 

1936 


1937 


1938 


Number of Reason for Vacating 

Representatives Office 

None - 

2 Transferred to another department 

at own request. 

4 Promoted 

1 Transferred to another department 

at own request. 

1 Transferred to another department 

because of regrouping of depart¬ 
ments. 

4 Voluntary termination of employ¬ 

ment. 

3 Promoted. 

2 Discharged by Company for con¬ 
tinued failure to report for work. 

None - 
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Lackawanna 

Number of Reason for Vacating 

Year Representatives Office 

1935 1 Promoted. 

1936 2 Promoted. 

1 Voluntary termination of employ¬ 

ment. 

1 Transferred to another voting (divi¬ 

sion department because otheri em¬ 
ployees refused to work with Shim. 
1 Promoted. 

1 Transferred because of permanent 

shut-down of mill in which he! was 
working. 

Steelton 


1935 

2 

Leave of absence at representative’s 
own request. 


1 

Promotion. 

1936 

2 

Leave of absence at representative’s 
own request. 

1937 

None 


1938 

None 

Maryland 

1935 

1 

Promoted. 

1936 

2 

Promoted. 


2 

Transferred at own request. 


1 

Leave of absence. Resumed office 
when he returned. 

1937 

4 

Promoted. 


2 

Transferred at own request. 


1 

Dropped from employment for fail¬ 
ure to report. 

1938 

None 



54. If the Company should call as witnesses in tliese 
proceedings (a) the Managements Representatives andjthe 
Management’s Special Representatives appointed pursuant 


1937 

1938 
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to the Plans hereinafter mentioned in this paragraph and 
(b) the members of the respective Joint Committees under 
each such Plan, such persons so called, having knowledge 
collectively of the facts hereinafter set forth in this para¬ 
graph 54, would testify under oath collectively as follows: 
Since January 1, 1935, there have been special meetings of 
Joint Committees under all of the Plans specified in para¬ 
graph 52 of this stipulation except the Concentrator Plan. 
At no time during such period has any Management’s 
Representative or Management’s Special Representative 
appointed under any of such Plans ever refused to approve 
the holding of a special meeting of any Joint Committee 
whenever requested to do so by any employee or Em¬ 
ployees’ Representative. 

55. If the Company should call as witnesses in these 
proceedings (a) the Management’s Representatives and the 
Management’s Special Representatives now or heretofore 
acting under each of the Plans hereinafter mentioned in 
this paragraph 55, and (b) those Employees’ Representa¬ 
tives under each such Plan who supervised the conduct of 
nominations and elections thereunder in the years herein¬ 
after specified, such persons, having knowledge collectively 
of the facts hereinafter set forth in this paragraph 54, and 
such Management’s Special Representatives having in their 
custody records of the results of such nominations and elec¬ 
tions made contemporaneously by the persons who so con¬ 
ducted the same, would testify under oath collectively as 
follows: The percentages of employees eligible to vote in 
such nominations and elections under such respective Plans 
who did vote therein were as follows: 



Bethlehem 

Steelton 

Lebanon 

Maryland 

Year 

Plan 

Plan 

Plan 

Plan 

1918 


49.0 

67.0 

70.0 

1919 

74.0 

62.0 

68.0 

76.0 

1920 

86.0 

67.0 

80.0 

83.0 

1921 

88.0 

85.0 

89.0 

87.0 

1922 

86.0 

96.0 

73.0 

90.0 

1923 

91.0 

94.0 

80.0 

87.0 
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Bethlehem Steelton 

Lebanon 

Maryland 

Year 

Plan 

Plan 

Plan 

Ptyn 

1924 

95.0 

98.0 

94.6 

91C 


1925 

94.2 

98.0 

92.1 

90 C 


1927 

96.0 

90.7 

95.9 

96 3 


1928 

96.5 

91.7 

92.0 

87 C 


1929 

95.7 

89.0 

96.9 

87 C 


1930 

97.2 

90.4 

95.9 

862 

1931 

97.8 

90.9 

98.4 

81.2 

1932 

98.4 

81.7 

98.5 

83.7 


1933 

94.8 

_ * 

99.1 

84.1 


1934 

96.0 

96.9 

98.7 

86i 


1935 

97.9 

96.5 

99.2 

95.E 


1936 

99.1 

97.7 

98.6 

98i 

fc 

1937 

98.9 

96.9 

99.6 

99.f 


1938 

94.4 

97.0 

95.7 

94.J 


# No election. All representatives serving in 1932-1933 held over 

for 

the 1933-1934 term. 
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Lacka¬ 

Concen¬ 


| 



wanna 

trator 

Leetsdale* 

Rankin 

Year 

Plan 

Plan 

Plan(s) 

Pla 

n 

1922 

89.0 





1923 

80.0 





1924 

89.0 





1925 

91.0 





1927 

85.0 





1928 

85.0 




i 

1929 

75.5 

90.7 



i 

1930 

93.0 

91.7 



i 

1931 

91.4 

99.4 95.9 100.0 

95.( 


1932 

96.3 

97.6 61.0 82.0 

82.( 


1933 

95.0 

100.0 100.0 100.0 

100.( 

i 

1934 

97.5 

100.0 98.5 100.0 

99.1 


1935 

94.5 

100.0 96.1 100.0 

99.' 

j 

1936 

94.5 

99.2 99.4 

98.3 


1937 

93.7 

100.0 84.6 

98.( 

* 

) 

1938 

99.6 

95.3 82.9 

_ >1 

* 

* In each case where two figures are shown for any year, the first is 

[or 

the Leetsdale No. 1 Plan and the second for the Leetsdale No. 2 Plan. 

| 

1 

i 


# • No election held. 
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56. Counsel for the Plan of Employees' Representation 
at the Bethlehem Plant, counsel for the Plan of Employees' 
Representation at the Maryland Plant, counsel for the Plan 
of Employees' Representation at the Lackawanna Plant, 
counsel for the Plan of Employees' Representation at the 
Lebanon Plant and counsel for the Plan of Employees’ Rep¬ 
resentation at the Steelton Plant join in this stipulation only 
in so far as in case of each such counsel, the matters herein 
contained relate to the Plan of Employees’ Representation 
which such counsel respectively represent. 

Dated July 15,1938 

EARLE K. SHAWE 

Attorney jor National Labor Relations Board 
CRAVATH, De GERSDORFF, SWAINE & 
WOOD 

Counsel jor respondent Bethlehem Steel 
Company 
LEE PRESSMAN 

Counsel for Steel Workers Organizing Com¬ 
mittee 

H. P. McFADDEN 

Counsel for Plan of Employees' Representa¬ 
tion at the Bethlehem Plant of Bethlehem 
Steel Company, Intervener 
COOK & MARKELL 

Counsel for Plan of Employees' Representa¬ 
tion at the Maryland Plant of Bethlehem 
Steel Company, Intervener 
KEVIN KILLEEN 

Counsel for Plan of Employees' Representa¬ 
tion at the Lackawanna Plant of Bethle¬ 
hem Steel Company, Intervener 
CLARENCE D. BECKER 

Counsel for Plan of Employees' Representa¬ 
tion at the Lebanon Plant of Bethlehem 
Steel Company, Intervener 
DOUGLASS D. STOREY 

Counsel for Plan of Employees' Representa¬ 
tion at the Steelton Plant of Bethlehem 
Steel Company, Intervener 
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Respondents' Ex. No. 1991-A. 

“Caption in Board Case designated as Case No. <p-170 
and Case No. R-177 Consolidated.” j 

Stipulation j 

It is Hereby Stipulated and Agreed of record by and be¬ 
tween the attorney for the National Labor Relations Board, 
counsel for the respondent Bethlehem Steel Company 
(hereinafter called the Company), counsel for the Steel 
Workers Organizing Committee and counsel for the Plan of 
Employees’ Representation at the Lackawanna Plant of the 
Company at Lackawanna, New York, that the stipulation 
dated July 15, 1938, which has heretofore been admitted in 
evidence as Respondent’s Exhibit 199-1, be, and the feme 
hereby is, amended by adding at the end of the second [sen¬ 
tence of paragraph 30 thereof the following: 

“, a copy of which plan of employees’ representa¬ 
tion shall be admitted in evidence herein and marked 
Stipulated Exhibit 150 (R. 10860-8*).” 

Dated, August 12, 1938. 

EARLE K. SHAWE 

Attorney for National Ldbor 
Relations Board. 

CRAVATH, DeGERSDORFF, 

SWAINE & WOOD 

Counsel for respondent Beth¬ 
lehem Steel Company. 

LEE PRESSMAN 

Counsel for Steel Workers 
Organizing Committee. ! 

KEVIN KILLEEN 1 

Counsel for Plan of Em¬ 
ployees' Representation at the 
Lackawanna Plant of Bettile- 
hem Steel Company at Lacka¬ 
wanna. New York. 

| 

* NOTE: Reference to the printed record has been added, and isl not 
a part of this stipulation. 
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VI. 


The stipulation (R. 9563-87) entered into by counsel for 
certain of the parties in Case No. C-170 with respect to the 
origin and history of the Cambria Plan, and which is Re¬ 
spondents 9 Exhibit No. 199-F, is as follows: 

Respondents' Ex. No. 199F. 

“Caption in Board Case designated as Case No. C-170 
and Case No. R-177 Consolidated.” 

Stipulation 

It is hereby stipulated and agreed of record by and be¬ 
tween the attorneys for the National Labor Relations 
Board, counsel for the Plan of Employees’ Representation 
at the Cambria Plant of Bethlehem Steel Company at 
Johnstown, Pa., Intervener, counsel for Steel Workers Or¬ 
ganizing Committee and counsel for the respondent Beth¬ 
lehem Steel Company (hereinafter sometimes called the 
Company) that, if the Company should call as witnesses in 
these proceedings those persons who have knowledge of 
the matters hereinafter set forth, such persons, having first 
been duly sworn, would testify under oath collectively as 
follows: 

1. On January 28, 1918, the Secretary of Labor of the 
United States appointed a committee known as the War 
Labor Conference Board for the purpose of devising for the 
period of the war a method which would be acceptable to 
employers and employees for the adjustment of labor dis¬ 
putes. Said Board consisted of five officers of large corpo¬ 
rations engaged in the production of war materials, five 
national officers of trades unions, and two representatives 
of the general public, to wit, Hon. William Howard Taft 
and Frank P. Walsh, Esq. 
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2. On March 29, 1918, said War Labor Conference 
Board made a report to the Secretary of Labor recommend¬ 
ing the creation for the period of the war of a National 
War Labor Board, whose duty it should be to adjust lajbor 
disputes, and setting forth certain principles and policies 
to govern relations between workers and employees in ivar 
industries for the duration of the war. These principles, 
agreed upon unanimously and voluntarily by both workers 
and employers, were as follows: 

“There should be no strikes or lockouts during the war. 

“Right to organize .—1. The right of workers to or¬ 
ganize in trade unions and to bargain collectively through 
chosen representatives, is recognized and affirmed. This 
right shall not be denied, abridged or interfered with!by 
the employers in any manner whatsoever. 

“2. The right of employers to organize in associations 
or groups and to bargain collectively, through chosen rep¬ 
resentatives, is recognized and affirmed. This right sljall 
not be denied, abridged or interfered with by the workers 
in any manner whatsoever. 

“3. Employers should not discharge workers for mekn- 
bership in trade unions, nor for legitimate trade union- 
activities. 

“4. The workers, in the exercise of their right to Or¬ 
ganize, shall not use coercive measures of any kind to in¬ 
duce persons to join their organizations, nor to induce em¬ 
ployers to bargain or deal therewith.” 

i 

3. On April 8, 1918, the President of the United Statjes 
by proclamation announced the appointment of the Na¬ 
tional War Labor Board pursuant to the recommendation 
of said War Labor Conference Board, and with personnel 
the same as said War Labor Conference Board, and de¬ 
clared that the principles to be observed and the methods 
to be followed by said National War Labor Board should 


i 
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be those recommended in the aforesaid Report. Said Na¬ 
tional War Labor Board is hereinafter sometimes called 
the War Labor Board. 

4. The principal object in the creation of the War La¬ 
bor Board was the removal of the causes of interrupted 
production, by providing a means by which parties to con¬ 
troversies might continue their industrial efforts in the 
knowledge that their differences would be adjudicated 
fairly and honestly on the basis of principles formulated 
by both sides and guaranteeing fundamental justice to both 
sides. 

5. The War Labor Board functioned for a period of 16 
months, commencing in April, 1918. During that period, 
1261 separate controversies were presented to that Board 
for decision, and it made awards or recommendations in 
490 cases. The awards and findings of the War Labor 
Board in such cases for which information is available to 

4 

the parties hereto directly affected more than 1,100 con¬ 
cerns which employed 711,500 persons, counting only per¬ 
sons who were specified directly in the terms of the re¬ 
spective decisions. The influence of said decisions, however, 
was vastly wider than the number of them would indicate. 
In many of such cases the decision was applied in practice 
to employees of the respective concerns other than those 
in whose names the respective complaints were filed, and 
very frequently a decision in regard to one concern was 
accepted by other concerns which were similarly situated. 

6. In applying the principles adopted by it with refer¬ 
ence to collective bargaining, as hereinabove set forth, 
the War Labor Board in numerous cases directed employers 
to bargain collectively with committees elected or appointed 
by, or by groups of, their respective employees, or provided 
for the election of such committees under supervision of 
said Board. In many awards and recommendations of said 
Board, the following statements appear: 
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_ i 

“The right of workers to organize into trade-unions,j and 
to bargain collectively through their chosen representa¬ 
tives, is recognized and affirmed. The workers shall jiave 
free choice in the selection of committees to represent tljiem, 
and the employer shall meet with committees of his own 
employees for the purpose of adjusting any grievances jthat 
may arise.” 

7. In some of said cases decided by the War L^bor 
Board prior to September 19, 1918, the election of com¬ 
mittees to represent the employees concerned was directed 
or approved,, and it was stated that the purposes of $uch 
committees were to give the employees a direct voice in 
determining their respective working conditions; to pro¬ 
vide a method of mutual bargaining between the employer 
and representatives of shop and craft groups and a ready 
means for conference between employees and management 
on matters of mutual interest; and to provide an agency for 
the prompt adjustments of labor disputes, including exist¬ 
ing disputes then pending before said Board. In at least 
110 of the awards and recommendations which said Bqard 
made, the following statement appears: 

“As the right of workers to bargain collectively through 
committees has been recognized by the Board, the company 
shall recognize and deal with such committees after they 
have been constituted by the employees.” 


8. In one or more such cases the War Labor Board!set 
forth in its decisions, in detail, plans of collective bar¬ 
gaining which involved the election of committees, jthe 
qualification of voters and committeemen, the prescribing 
of an election procedure and the establishing of a method 
of adjusting labor disputes. A number of such plans', of 
collective bargaining between employers and employees 
were adopted in various industrial plants at the request 
of, or in compliance with a specific order of, or as part 
of the settlement of disputes pending before, said Board. 
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In addition, a number of employers throughout the United 
States, not at the time directly involved in any dispute 
before said Board, voluntarily proposed to their respec¬ 
tive employees, and agreed with them upon, plans similar 
to those aforesaid. Among such companies were Midvale 
Steel and Ordnance Company (hereinafter referred to as 
the Midvale Company) and its subsidiary companies, includ¬ 
ing Cambria Steel Company, the employees and manage¬ 
ments of which agreed upon and adopted a plan of em¬ 
ployees' representation, all as hereinafter set forth. 

9. The statements contained in the foregoing para¬ 
graphs 1 to 8, inclusive (other than in the last two sen¬ 
tences of paragraph 8), are substantially the same as simi¬ 
lar statements contained in the section entitled “History 
and Experience of the National War Labor Board," con¬ 
tained in the publication of the National Labor Relations 
Board entitled “Governmental Protection of Labor’s Right 
to Organize", which section extends from page 126 to page 
137 of said publication, a photostatic copy of which sec¬ 
tion shall be admitted in evidence herein as Respondent’s 
Exhibit 245 (R. 9689-700)*, upon the understanding that 
the admission of the same in evidence shall not constitute 
an admission on the part of the Company or said Inter¬ 
vener of the correctness of any statements of fact contained 
in said section other than those hereinabove in this stipula¬ 
tion set forth. 

10. At all times during the years 1918 and 1919, the 
present Cambria Plant of respondent Bethlehem Steel Com¬ 
pany, as it then existed, was operated by said Cambria 
Steel Company and was known as the Johnstown plant of 
the Midvale Company. 

11. For some time prior to September 19, 1918, the 

* NOTE: References to the printed record have been added, and are 
not a part of this stipulation. 
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officers of the Midvale Company and of said Cambria Steel 
Company had under consideration the establishing of spme 
method which would provide a practicable means of cjom- 
munication and conference with its employees collectively. 
On September 19, 1918, the Board of Directors of the Mid¬ 
vale Company duly authorized the President of said Com¬ 
pany to post a notice at said Johnstown plant (and a sjmii- 
lar notice at each of the two other plants of the Midvale 
Company located respectively at Coatesville and Nicetpwn, 
Pa.), a copy of which is as follows: 

I 

“Midvale Steel and Ordnance Company 

Cambria Steel Company | 

I 

“The Board of Directors and Officers of Midvale Sfteel 
and Ordnance Company, Cambria Steel Company and Sub¬ 
sidiary Companies, recognizing the fact that the prosperity 
of their Companies is inseparably bound up with the gen¬ 
eral welfare of their employes, propose, with the co-opera¬ 
tion and assent of their employes, and for their mutual! in¬ 
terests, to establish a plan for representation of employes, 
which will hereafter govern all relations between the Com¬ 
panies and their employes. 

“The past history of these Companies has been remark¬ 
ably free from disputes with their wage-earners, due, it is 
sincerely believed, to the fair dealing which it has always 
been the aim of the Management to maintain in all matters 
affecting the relation of the Company to their employe^. 

“We recognize the right of wage-earners to bargain Col¬ 
lectively with their employers, and we hereby invite!all 
employes to meet with the officers of their respective Com¬ 
panies for the purpose of considering, and if practicable, 
adopting a plan of representation by the employes, wfJich 
shall be thoroughly democratic and entirely free from 'in¬ 
terference by the Companies, or any official or agent thqre- 




178 


“It is hoped that every employe will respond to this in¬ 
vitation, and meet with the officers of the Company in the 
Spirit of fair dealing and mutual helpfulness. 

“For the mutual convenience of officers and employes, 
these meetings are called as per schedule attached hereto. 

A. C. Dinkey, 

President” 

12. The schedules referred to in the last paragraph of 
said notice were merely schedules in which were specified 
the respective dates on which, and the respective places 
at which, meetings of the employees in each department of 
the aforesaid three plants were to be held. 

13. In accordance with said notice, the employees of 
the Midvale Company and of said Cambria Steel Com¬ 
pany met in their various departments at each of said three 
plants and elected representatives to act on behalf of such 
employees in the adoption of a plan of employees’ repre¬ 
sentation. 

14. Accordingly, the employees of each department at 
said Johnstown plant at a meeting thereof elected one or 
more such representatives, according to the number of em¬ 
ployees in such department. Nine of such departments, 
which were small, elected 1 representative each; the larger 
of such departments elected 2 or more such representatives, 
the largest number so elected by any department being 11; 
and the total number of representatives so elected at said 
Johnstown plant was 56. Twenty-five representatives were 
similarly elected by the employees of the Coatesville plant 
of the Midvale Company, who were similarly distributed 
among its departments, and 36 representatives were simi¬ 
larly elected at the Nicetown plant of the Midvale Com¬ 
pany, who were similarly distributed among its depart¬ 
ments. 
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15. The department representatives so elected at each of 
said three plants then met and elected from their nulmber 
delegates to a conference to be held in Philadelphia be¬ 
tween said delegates and officials of the Midvale Corripany 
and its Subsidiary Companies for the purpose of considering 
and, if practicable, agreeing upon a plan of employees | rep¬ 
resentation to be recommended for adoption by the ajfore- 
said department representatives. The numbers of the! men 
who were elected as delegates to said conference by the de¬ 
partment representatives who had been elected as afore¬ 
said are as follows: 5 in the case of said Johnstown plant, 
5 in the case of said Nicetown plant and 3 in the cape of 
said Coatesville plant. 


16. Said conference was held at Philadelphia on 'Sep¬ 
tember 25 and 26, 1918, and was attended by 12 out of the 
13 delegates who had been elected as aforesaid (whic^h 12 
delegates included all the delegates who had been elected 
as aforesaid by the employees at said Johnstown piant) 
and by 5 representatives of the Management, to witj the 
President of the Midvale Company, one of its Vice-Presi¬ 
dents and the General Superintendent of each of the afore¬ 
said three plants. At the beginning of said conference, ! said 
Vice-President, stating that he was doing so in ordejr to 
facilitate the work of the conference, presented forj the 
consideration of said delegates a tentative draft of a pro¬ 
posed plan for the purpose of establishing a representative 
system, which would provide a regular means of compmu- 
nications and conference between employees and manage¬ 
ment of said companies. Said employees' delegates con¬ 
sidered and voted upon said draft, item by item, and made 
certain changes therein and amendments thereto. There¬ 
after and at the end of the second day of said conference, 
by the unanimous vote of said delegates and of said Rep¬ 
resentatives of the Management present thereat, said djraft 
as so amended was approved as the Plan of Representation 
of Employees to be recommended by said delegates to | the 
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department representatives who had been elected as afore¬ 
said at said three plants. 

17. On September 27, 1918, the department representa¬ 
tives who had been elected as aforesaid at said Johnstown 
plant held a meeting at which 53 out of said 56 department 
representatives were present and acting throughout. At 
said meeting said 5 delegates who had been elected as 
aforesaid by said department representatives at said 
Johnstown plant and who had attended said conference at 
Philadelphia, made a report of the proceedings of said con¬ 
ference and submitted the Plan of Representation of Em¬ 
ployees which at said conference had been approved, and 
recommended it to said department representatives for 
adoption. Said plan was thereupon considered, item by 
item, and approved and adopted by said meeting, without 
amendment. Said plan was similarly approved and adopted 
by the department representatives who had been elected 
at said Coatesville plant and said Nicetown plant, and 
thereupon became the “Plan of Representation of Em¬ 
ployes of Midvale Steel and Ordnance Company, Cambria 
Steel Company and Subsidiary Companies, Effective Octo¬ 
ber 1, 1918/’ A photostatic copy of a booklet containing a 
copy of said Plan as so approved and adopted (hereinafter 
sometimes referred to as the Midvale Plan), which booklet 
also contains the notice set forth in paragraph 11 of this 
stipulation and a statement of the history of the adoption 
of the Midvale Plan, shall be admitted in evidence herein 
as Respondent’s Exhibit 246 (R. 9701-26). On or about 
October 1, 1918, said booklet was printed by the Midvale 
Company and distributed among all the employees of said 
Company and of Cambria Steel Company at said three 
plants. 

18. The Midvale Plan as so approved and adopted be¬ 
came effective on October 1, 1918, and thereafter continued 
in operation without amendment or change and in accord¬ 
ance with the provisions thereof until August 22, 1919. 
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19. Between October 1 and November 2, 1918, i the 
Midvale Company and certain machinists and toolmakers 
employed at the No. 7 Shop of its said Nicetown plant 
jointly submitted for adjudication to the War Labor Board 
certain controversies between said parties, including a 
claim by said machinists and toolmakers that the Midvale 
Plan should be abandoned. On February 11, 1919, jsaid 
Board made an award in certain particulars in favot of 
the complaining machinists and toolmakers. In said award 
and the findings upon which the same was based (which 
findings and award are published as case No. 129 in bul¬ 
letin No. 287 of the United States Bureau of Labor Statis¬ 
tics, at page 182), the War Labor Board ruled as follows 
upon the contentions of said machinists and toolmajcers 
with respect to the Midvale Plan: 

“Collective Bargaining. That an examiner be sen|t to 
the Nicetown plant of the Midvale Steel and Ordnance 
Company to ascertain whether the present shop commit¬ 
tees were fairly elected and whether the present systeip of 
collective bargaining provides proper means for amendment 
in case the employees desire to make changes in the system. 
If in his opinion the election of the present committee Was 
not fair, a new election shall be held and he shall carefully 
observe the manner in which it is conducted to make sure 
that it is fairly carried out. If in his opinion the system 
of collective bargaining does not provide proper means! for 
amendment, he shall report this fact to the section wliich 
had this case, and said section shall see that proper mejans 
of amendment are incorporated in the system.” 

I 

20. The investigation so ordered by the War Labor 
Board resulted in the incorporation in the Midvale F>lan 
on August 22, 1919, by agreement between the Midvale 
Company and the employees’ representatives elected pur¬ 
suant to said Plan, as Section 5, Part IV thereof, of |th e 
following provisions as a proper means of amendment of 
said Plan: 
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“Amendments to this Plan of Representation may be 
proposed at the meeting of Division Representatives pro¬ 
vided for in Part IV, Section 6, by the President or his au¬ 
thorized representative, on behalf of the Company or by 
a three-quarters vote of all of the elected employees’ rep¬ 
resentatives from the several plants. 

“To facilitate proper consideration, preliminary notice 
of intention to propose any amendment, together with a 
copy of such amendment, shall be sent by the President of 
the Company, or its representative, to the Plant Confer¬ 
ence Committee of each Plant, or vice versa, at least two 
weeks in advance of the meeting at which it is to be offered. 

“If proposed by the Company and approved by three- 
quarters vote of the employees’ representatives from the 
several plants, they shall become operative immediately at 
these several plants. If proposed by the employees’ rep¬ 
resentatives, they shall be submitted at the next meeting 
of the Board of Directors of the Company, and if approved 
by the Board, shall become operative. If any proposed 
amendment is not approved by either the Company or by 
the employees’ representatives from the several plants, the 
matter may, at the election of the party proposing the 
amendment be referred to arbitration, as proposed in Sec¬ 
tion 4, Part 2.” 

21. On August 22, 1919, the Midvale Plan was further 
amended, by agreement between the Midvale Company and 
the employees’ representatives elected pursuant to said 
Plan, as hereinafter in subdivisions (a), (b) and (c) of this 
paragraph 21 set forth: 

(a) Section (7) of Part I thereof was amended to read 
as follows: 

“As a certain interval of time is required to enable a 
man to become acquainted with the conditions surrounding 
the work in any department, so that he can intelligently rep¬ 
resent his fellow-workmen, all persons elected as Division 
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Representatives, shall have been in the employment pf the 
Company for at least one year in the aggregate; provided, 
however, that the Division Representatives of each plant, 
if they so elect, may provide for a longer term of service 
in order to qualify a man for the position of representa¬ 
tive. It is further required that any employee elected 
as Division Representative must be an American citizen.” 

(b) Section (1) of Part II thereof was amended tp read 
as follows: 

“Within a week from the date on which the Division 
Election Committee announces the names of the elected 
Division Representatives, all of these representatives shall 
meet and elect from among their number, a Plant! Con¬ 
ference Committee, consisting of one representative for 
each three thousand (3,000) employees at the plant;! with 
the proviso that, if, at any plant, the number of employiees in 
excess of three thousand (3,000) (or any multiple thereof), 
is fifteen hundred (1500), there shall be a representative 
elected for this fraction, and if the fraction is less than 
fifteen hundred (1500), it shall not be counted; with the 
further proviso, that no two members of the Plant Con¬ 
ference Committee shall be selected from the samp de- 
partment of the plant; and with the further proviso^ that 
at each Plant the Plant Conference Committee shall con¬ 
sist of not less than three (3) members. At the tiifie of 
Election of the Plant Conference Committee, the Division 
Representative receiving the next highest number of ivotes 
to the elected Plant Conference Committeeman receiving 
the lowest number, shall be declared elected as an alternate 
Plant Conference Committeeman, to serve in place o£ any 
regular Plant Conference Committeeman who may be un¬ 
able or who fails to attend to the regular duties of the 
office due to sickness, absence or any other cause.” 

(c) Section (4) of Part IV thereof was amended sojas to 
make it Section (6) and so as to read as follows: 
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“Once each year, at a time and place to be agreed up¬ 
on by the President of the Company and the Plant Con¬ 
ference Committees, there shall be a combined meeting of 
all elected representatives with the officials of the Com¬ 
pany for discussion of matters of general interest, said meet¬ 
ing to be held on the last two days of any week and the 
first day of the following week of August of each year. 

“On the first Tuesday of February in each year, at a 
place similarly arranged, there shall be a combined meet¬ 
ing of all the Plant Conference Committees with the Offi¬ 
cials of the Company for the same purpose.” 

The Midvale Plan having been amended as hereinbefore in 
this paragraph 21 set forth, copies of it were promptly 
printed at the cost and expense of the Midvale Company 
and distributed to all the employees at said Johnstown 
plant. A copy of said Plan as so printed and distributed 
(but exclusive of the further amendment which appears on 
the last page thereof, impressed by rubber stamp, the adop¬ 
tion of which is set forth in paragraph 22 hereof) shall be 
admitted in evidence herein as Respondent’s Exhibit 247 
(R. 9727-35). As so amended, the Midvale Plan continued 
in effect in accordance with the provisions thereof until it 
was further amended as in said paragraph 22 set forth. 

22. After August 22, 1919, and prior to March 30, 1923, 
the Midvale Plan was further amended in accordance with 
the provisions thereof by changing the third paragraph of 
Section (5) of Part 1 thereof so that it should read as fol¬ 
lows: 

“The election ballots shall be counted by the Division 
Election Committee, and lists in triplicate showing the 
number of votes cast for each person shall be prepared by 
the Division Election Committee and signed by each mem¬ 
ber thereof, one of which lists shall be posted in a con¬ 
spicuous place in the division, one forwarded to the General 
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Superintendent as evidence that the persons elected i are 
duly accredited, and one list retained by the Committee. 
The persons showing by such certified lists to have tieen 
elected as provided in Clause Four (4) shall be the repre¬ 
sentatives of the division for the two years next ensuing, 
or until their successors are elected. In order to secure 
continuity of representation, immediately after they sjhall 
be elected in consequence of the first election of represen¬ 
tatives to serve for two years, they shall be divided by lot 
into two classes. The term of service of the first class Shall 
expire at the end of the first year, so that one-half may be 
chosen each year.” 

After the Midvale Plan was amended as aforesaid, all' the 
employees at said Johnstown plant were notified thereof 
and the copies of the said Plan were distributed from time 
to time to employees at said Johnstown plant, and such 
copies carried on the last page thereof as printed, impressed 
by rubber stamp, the third paragraph of Section (5| of 
Part I in the form in which it had been amended as in jthis 
paragraph 22 set forth, with the heading “Amendment to 
Secure Continuity of Representation”, and also showed in 
the margin on page 7, opposite said paragraph as existing 
prior to said amendment (and which had not been showh on 
the copies of said Plan that had been printed and distrib¬ 
uted as stated in paragraph 21 of this stipulation) jthe 
words and figures “Part 1, Clause 5, Paragraph 3, sh<j>wn 
on back page as amended”. As so amended, the Midvale 
Plan continued in effect in accordance with the provisions 
thereof until it was further amended as hereinafter! set 
forth. | 

23. On March 30, 1923, the 999 year lease which coyers 
the properties that comprise said Johnstown plant wfere, 
among other properties, acquired by Bethlehem Steel Prod¬ 
ucts Company, a subsidiary of Bethlehem Steel Corpora¬ 
tion, a New Jersey corporation, and said Bethlehem Steel 
Company took over the operation of said plant under! an 
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operating agreement between it and said Bethlehem Steel 
Products Company. On or about March 31, 1923, certain 
of the principal executive officers of said Bethlehem Steel 
Company arrived in Johnstown for the purpose of inspect¬ 
ing the properties so acquired and reorganizing the depart¬ 
ments thereof for the operations of which such respective 
officers would thereafter be responsible. 

24. On April 1, 1923, C. L. Baker, who had theretofore 
been in charge of the accounting work of said Johnstown 
plant for the Midvale Company, was appointed the Man¬ 
agement’s Representative of the Company at said plant 
(which on said date became known as the Cambria Plant 
of the Company and is hereinafter referred to as the Cam¬ 
bria Plant), and on April 2, 1923, said C. L. Baker con¬ 
ferred with the officers of the Company referred to in the 
foregoing paragraph 23 regarding his duties as such Man¬ 
agement’s Representative. In the course of such confer¬ 
ence, one or more of such officers inquired of Mr. Baker 
as to the operation and effectiveness of the Midvale Plan, 
explained to Mr. Baker the methods of collective bargain¬ 
ing provided for in the Plan of Employees’ Representation 
that was then in effect at the Lackawanna Plant of the 
Company and showed Mr. Baker a copy of such Plan (here¬ 
inafter referred to as the Lackawanna Plan). At his re¬ 
quest, such copy of the Lackawanna Plan was left with 
Mr. Baker, who stated that he desired to study the Lacka¬ 
wanna Plan and to talk about it with some of the em¬ 
ployees at the Cambria Plant, in whose judgment he had 
confidence, and to ascertain whether the objections to the 
Midvale Plan which had theretofore developed might not 
be met by amending the Midvale Plan so as to include 
the collective bargaining procedure provided for in the 
Lackawanna Plan. 

25. At the date of this stipulation, said C. L. Baker is 
employed by the Company as Management’s Special Rep- 
sentative at its Lackawanna Plant. 
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26. At various times between April 3 and April 24, 
1923, said C. L. Baker discussed the aforesaid matters Iwith 
various employees at the Cambria Plant, including Adam 
Gibson, Chairman of the Midvale Plan, James Patch, Vice- 
Chairman thereof, E. L. Rodgers, Secretary of said plan 
and Messrs. A. B. Furry and John Kilduff, representatives 
thereunder and others. Such employees stated to Mr. B'^ker 
that they and other employees at the Cambria Plant V ere 
not satisfied with the Midvale Plan, very largely because 
under the collective bargaining machinery provide^ for 
in said Plan (a) control over collective bargaining | had 
become concentrated in the five men who constitutedj the 
Plant Conference Committee, and especially in the Chair¬ 
man of such Committee; (b) the concentration of power 
in that small committee, and especially in the Chairrinan, 
prevented the bringing of the management and the j em¬ 
ployees together in accordance with the stated purpose 
of said Plan, but had, in fact, the opposite result; |and 
(c) some of the employees thought that matters which ^hey 
had taken up with their representatives had not teen 
handled properly by the Plant Conference Committee jand 
that said Committee was allowing the General Superinten¬ 
dent of the plant, who was involved in local politics, to! use 
the Plan in furtherance of his political purposes. 

27. For various reasons, but largely because he hacj at¬ 
tempted to take advantage of the Midvale Plan for poli¬ 
tical purposes and prevent it from functioning in accord¬ 
ance with its purposes, the Company discharged said (gen¬ 
eral Superintendent, effective May 1, 1923. 

| 

28. Prior to April 10, 1923, the employees named above 
read the copy of the Lackawanna Plan obtained by [Mr. 
Baker as aforesaid, discussed the same among themseljves, 
with other employees, and with Mr. Baker, and asked | the 
latter numerous questions concerning the provisions of £aid 
Plan, with particular reference to the work and activities 
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of the Standing Committees and Joint Committees there¬ 
under. For the purpose of obtaining information neces¬ 
sary to answer such questions, Mr. Baker went to Bethle¬ 
hem, Pa., on April 10, 1923, and spent two days there con¬ 
ferring with officials of the Company, who gave him such 
information and obtained for him the minutes of various 
committees under the Plan of Representation of Employees 
in force at the Bethlehem Plant (hereinafter referred to 
as the Bethlehem Plan) the provisions of which were simi¬ 
lar to those of the Lackawanna Plan. Mr. Baker read such 
minutes, talked with employees of the Bethlehem Plant, 
and generally informed himself as to the activities of the 
various committees under the Bethlehem Plan and the 
workings of the collective bargaining machinery therein 
provided for. 

29. After his return from Bethlehem and prior to April 
24, 1923, Mr. Baker had further conferences with the em¬ 
ployees above named and gave them the information that 
he had obtained at Bethlehem and otherwise answered their 
said questions. As a result of such conferences, said em¬ 
ployees stated to Mr. Baker that the provisions in the Lack¬ 
awanna Plan and the Bethlehem Plan for various Stand¬ 
ing Committees having jurisdiction over particular mat¬ 
ters, and for Joint Committees in which groups of employ¬ 
ees’ representatives could sit down at regular intervals for 
discussions of such matters with representatives of the 
Management, were desirable; that the objections which 
some of the employees at the Cambria Plant had to the 
Midvale Plan could be removed by amending said Plan so 
as to make it conform to the Lackawanna and Bethlehem 
Plans, and that in their opinion both the representatives 
and the employees generally would welcome amendments 
to that end. 

30. Said employees requested Mr. Baker to advise and 
assist them in amending the Midvale Plan in the manner 
aforesaid and setting up the various committees required 
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thereunder; but he suggested that he should, instead^ at¬ 
tempt to arrange for them to meet with John K. Robirjson, 
Management’s Representative at the Bethlehem Plant, |who 
could explain in more detail the workings of the Bethle¬ 
hem Plan and discuss with them how such amendment 
might be effected. 

31. Mr. Baker then requested Mr. Robinson to co n\e to 
Johnstown for said purposes, and Mr. Robinson complied 
with this request and arrived in Johnstown on April 24, 
1923, and on the next day attended a meeting with j Mr. 
Baker, the employees above named and the members of the 
Plant Conference Committee under the Midvale Plan. iThe 
proposal to amend the Midvale Plan was discussed at jsaid 
meeting; Mr. Baker stated that the Company approved the 
proposed amendment, if the employees’ representatives 
desired it; and the Chairman of the Midvale Plan stated 
that he would call a meeting of the employees’ representa¬ 
tives on the next day, April 26, 1923, for the purposq of 
considering such amendment and of adopting it if, inj ac¬ 
cordance with the Midvale Plan, three-quarters of | the 
employees’ representatives should concur in such proposal. 

32. On April 26, 1923, a meeting of the employees’ Rep¬ 
resentatives under the Midvale Plan was held, upon notice 
given to all such employees’ representatives, for the pur¬ 
pose of considering and acting upon said proposed amend¬ 
ment. Such meeting was attended by 44 such representa¬ 
tives, being all or substantially all such representatives 
then in office. After discussion, said representatives voted 
to amend the Midvale Plan, effective May 1, 1923, by strik¬ 
ing out all the provisions thereof, and substituting provi¬ 
sions similar to those contained in the Lackawanna Plan. 
The vote on the amendment so made was conducted; by 
secret ballot, and every representative present voted in 
favor thereof. Such amendment was not submitted to jthe 
entire body of the employees of the Cambria Plant for their 
approval or disapproval. Immediately after the adoption 


i 
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of said amendment as aforesaid, said meeting proceeded 
to the election of officers of the representatives under the 
Plan as so amended (hereinafter called the Cambria Plan) 
and of members of the five committees of employees pro¬ 
vided for therein, and to adopt a schedule for regular com¬ 
mittee meetings. 

33. The minutes of said meeting of April 26, 1923, were 
printed at the cost and expense of the Company, and were 
distributed among all the employees of the Cambria Plant 
for the purpose of informing them of the amendment of 
the Midvale Plan and of the election of the officers and 
members of such five committees under the Cambria Plan 
and of giving to such employees the names of the respec¬ 
tive officers and committee members who had been so 
elected. A photostatic copy of said minutes shall be ad¬ 
mitted in evidence herein as Respondent’s Exhibit 248 (R. 
9737). 

34. During the first week in May, 1923, each of the 
aforesaid committees met for organization purposes, elected 
its Chairman, and commenced to function as a committee 
under the Cambria Plan. On May 7, 1923, the Joint Com¬ 
mittee on Rules, Ways and Means (hereinafter called the 
Joint Committee on Rules), such Committee consisting of 
the members of the Standing Committee on Rules, Ways 
and Means and an equal number of representatives of the 
Management, held its first meeting. At the request of the 
members of the Joint Committee on Rules, Mr. C. L. Baker 
acted as temporary chairman at said meeting until the 
election of a secretary and a chairman. Thereupon, Mr. 
Baker outlined the general plan of procedure as carried 
out in Joint Committee meetings under the Lackawanna 
Plan and the Bethlehem Plan. The meeting then discussed 
the procedure for voting and adopted certain resolutions 
(hereinafter set forth), after which Mr. Baker introduced 
John K. Robinson, the Management’s Representative at 
the Bethlehem Plant, who gave the Committee what is 
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described in the minutes of said meeting as “a very inter¬ 
esting talk on the Plans of Representation as carried out 
at the Bethlehem Plant and other plants of the Company.” 
Thereupon the Lackawanna Plan was presented and the 
Cambria Plan was reduced to definitive form by action de¬ 
scribed as follows in the minutes of such meeting: 

I 

“A detailed discussion of the plan as adopted the 
Lackawanna plant followed, and changes were made iri this 
plan to make it conform to the conditions as they exibt at 
the Cambria plant. After careful consideration of thi en¬ 
tire plan by the Committee, it was moved by Symorjs (a 
Management Representative) that the rules of the pldn of 
representation of the Lackawanna plant as read, with jsug- 
gested changes as recommended, be adopted as a whol^ for 
the Cambria plant.” ] 

35. Thereafter, and prior to June 1, 1923, the Cambria 
Plan was printed under the supervision of Mr. Baker,land 
copies thereof were distributed to all employees of | the 
Cambria Plant on or about June 1, 1923. A copy of said 
Plan as so printed shall be admitted in evidence hereih as 
Respondent’s Exhibit 249 (R. 9739-46). 

36. The first nominations for employees’ representatives 
under the Cambria Plan were held on October 18, 1923, and 
the first elections thereunder were held on October 25,1923. 
On said day of nominations, the total number of employees 
of the Cambria Plant was 10,295, of whom 3,813 werel in¬ 
eligible to vote under the Cambria Plan because they were 
persons who had the right to hire and discharge, or who Reg¬ 
ularly occupied supervisory positions (including members 
of the Accounting Department who at that time were !not 
regarded as entitled to vote in such nominations or in elec¬ 
tions under said Plan), or who had not been on the payrolls 
of said Plant for at least 60 days immediately prior to nom¬ 
inations or who were minors or unnaturalized aliens. ! Of 
the 6,482 employees eligible to vote in such nominations, 
3,322, or 51.3%, cast nominating ballots. 
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37. The total number of employees of the Cambria Plant 
on October 25, 1923, the day when said elections were held, 
was 10,264, of whom 3,813, the same number as on the day 
of said nominations, were ineligible to vote in such election. 
Of the 6,451 employees eligible to vote in such election, 
4,345, or 67.3%, cast election ballots. 

38. During said period from May 1, 1923, to October 23, 
1935, as shown by records maintained at said Plant by the 
Management's Special Representative, the number of em¬ 
ployees at said Cambria Plant who were eligible to vote in 
each election, the number who voted, the number of eligible 
employees who did not vote, and the percentage of eligible 
men who voted, were as shown on the schedule hereinafter 
in this paragraph 38 set forth. For the years 1923 to 1933, 
the figures in the third column show all eligible employees 
who voted. The figures in said column for the years 1934 
and 1935 show votes actually counted, excluding eligible 
employees who cast defective ballots. Said schedule is as 


follows: 



Eligible 

Percentage 

Date 

Employees 

Employ¬ 

employees 

of eligible 

of 

eligible 

ees who 

who did 

employees 

Election 

to vote 

voted 

not vote 

who voted 

Oct. 1923 

6456 

4345 

2111 

67.3% 

Oct. 1924 

7245 

6426 

819 

88.7 

Oct. 1925 

7147 

6511 

636 

91.1 

Mar. 1927 

7093 

6511 

582 

91.8 

Mar. 1928 

6391 

5765 

626 

90.2 

Mar. 1929 

7081 

6593 

488 

93.1 

Mar. 1930 

7327 

6867 

460 

93.7 

Mar. 1931 

7010 

6369 

641 

90.9 

Mar. 1932 

6643 

6144 

499 

92.5 

Mar. 1933 

4976 

4704 

272 

94.5 

Mar. 1934 

7360 

6260 

1100 

85.1 

Mar. 1935 

7750 

6916 

834 

89.2 


39. During the period from May 1, 1923, to October 23, 
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I 

1935, no amendment to the Cambria Plan was made other¬ 
wise than by vote of the Joint Committee on Rules there¬ 
under. During said period said Committee adopted the 
resolutions hereinafter in this paragraph 39 set forth, or 
took the other actions hereinafter in this paragraph de¬ 
scribed, by some or all of which said Plan may have been 
amended, or the procedure thereunder fixed or modified: 

(a) On May 7, 1923, the Joint Committee on Tjtules 
adopted the following resolutions: 

“A quorum will consist of at least eight members of 
committees equally divided and, in voting, a majorityj will 
consist of a majority of the full membership of this com¬ 
mittee, or six members. 

“In cases where an uneven division exists, a merjnber 
of the majority side will be eliminated from voting by 
selection of the members present. 

“That all matters of the committee be decided by secret 
ballot.” 

(b) On September 17, 1923, said Committee construed 

as follows the resolution of May 7, 1923, with respect to 
voting by secret ballot: | 

“It was the sense of this committee at the timej the 
motion was passed that it apply to questions coming before 
either Standing or Joint Committees for a decision and | any 
other questions or business (outside of regular roiitine 
committee procedure), which in the judgment of the Chair¬ 
man should be settled by secret ballot.” j 

I 

(c) On January 19, 1925, said Committee voted to j 
“recommend to the Management that a final answer shpuld 
be forthcoming from the Superintendent on a petitiop at 
the expiration of 30 days after same has been handed to! the 
Superintendent by the Representative for consideration”. 

(d) On May 19, 1925, said Committee passed a resolu¬ 
tion that 
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“Any Representative missing two consecutive meetings 
of the General Body without having an excuse approved by 
the Joint Committee on Rules, shall be dropped from the 
roll and the next highest man, according to the election 
returns of the preceding election, be given an opportunity 
to serve the remainder of the elective year.” 

(e) On July 20, 1925, said Committee passed a resolu¬ 
tion that 

“Any Employee Representative missing two consecutive 
meetings of the General Body without having an excuse 
approved by the Standing Committee on Rules, shall be 
dropped from the roll and the next highest man, according 
to the election return of the preceding election, be given an 
opportunity to serve the remainder of the elective year.” 

(f) On May 17, 1926, said Committee passed a resolu¬ 
tion changing the date of the Annual Election of Represen¬ 
tatives, by action described in the minutes as follows: 

“Mr. McDivitt [an Employee Representative] remarked 
that the matter of changing the date of the election of Em¬ 
ployee Representatives, as suggested by Mr. Grace [Presi¬ 
dent of Bethlehem Steel Company] at the Annual Confer¬ 
ence, May 3, was before the Committee for discussion. In 
the discussion of this proposed change, Mr. Bennett [a 
Management representative] made the following motion, 
which was properly seconded and unanimously carried, that 
‘The time of election of Employee Representatives be 
changed from October, 1926, to March, 1927, and that the 
Present Representatives serve until the next election’.” 

(g) On March 23, 1927, said Committee took the action 
described in its minutes as follows: 

“Mr. Rippin [an Employee Representative] remarked 
that the nominating committee appointed by the Chair¬ 
man of the General Body in the past have always tried 
to select their nominees so that there would be a wide dis¬ 
tribution; for instance they tried to select a man from 
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Franklin, one from Gautier, one from Lower Works, one 
from Rod & Wire etc. so that each committee would be 
truly representative of the entire Plant. He pointed out 
that this distribution of representatives is impossible of 
control when nominations are made from the floor qf the 
meeting. 

“This matter was given lengthy discussion by all jjnem- 
bers, whereupon Mr. Pegg [an Employee Representative] 
made the following motion, which was properly secpnded 
and unanimously carried; 

“ The Chairman of the General Body shall appoint a 
Nominating Committee of 5 Representatives, who shall 
retire from the meeting and select the names of 5 Repre¬ 
sentatives for each of the 5 Committees (except #2, for 
which they shall select only 3 nominees) to be elected 
submitting their nomination for each Committee to the 
General Body separately. Upon the presentation of the 
5 names by the Nominating Committee, it is thenj the 
privilege of the General Body, if the members so desire, 
to nominate three additional candidates from the ^loor, 
making a total of eight to be voted on. If no nominations 
are made from the floor, the five names submitted bjj* the 
nominating committee can be elected by a motion fojr an 
unanimous vote.’ ” 

(h) On May 16, 1927, said Committee passed a resolu¬ 
tion that 

“All ballots shall be marked in the presence of the flec¬ 
tion Board and not go out of the immediate jurisdiction of 
the Election Board.” 

I 

(i) On March 22, 1929, said Committee passed a reso¬ 
lution that 

“After #1 Standing Committee selects the alternates to 
serve on the five committees during the year, that in base 
of a vacancy on a committee for any reason, that the (gen¬ 
eral Body in filling the vacancy shall choose from onb of 
the alternates assigned to the particular committee.” 
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(j) On May 20, 1929, said Committee recorded the fol¬ 
lowing in its minutes: 

“It was the general opinion of the entire committee that 
there is no specified time limit on filing a protest on an 
election held in any dept. The procedure in a case of this 
kind is that the complainant bring his case to the attention 
of #1 Standing Committee and it is their duty to investi¬ 
gate the complaint and if upon their preliminary investiga¬ 
tion they find grounds that would in any way substantiate 
the complaint, it is then the duty of #1 Standing Commit¬ 
tee to bring the matter to the attention of #1 Joint Com¬ 
mittee for full investigation.” 

(k) On March 21, 1930, said Committee adopted a reso¬ 
lution as follows: 

“Mr. Brown [the Management’s Representative] stated 
it had been the practice in the past for Standing Commit¬ 
tee Secretary to act as Secretary of Standing Committee 
Meetings, and for the Management’s Representative Sec¬ 
retary to act as Secretary of the Joint Committee. Mr. 
Brown stated that he wished to know if this procedure 
should again be followed. A motion was made by Mr. 
Crossett [a Management representative], seconded by Mr. 
Trexler [a management representative,] that the past pro¬ 
cedure regarding the Secretary be continued. This motion 
was adopted.” 

(l) On the same date, said Committee passed a resolu¬ 
tion 

“That where a Representative is elected in a particular 
department and this department is later transferred to 
other supervision, this transfer shall not affect his status 
as a Representative.” 

(m) On May 19, 1930, said Committee adopted a report 
of the Secretary of the Committee (who was E. L. Roberts, 
Secretary to the Management’s Representative) recom¬ 
mending the following rules of procedure for the election 
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of officers of the General Body and members of Standing 
Committees: 

“Procedure for re-organization of General Body, Stand¬ 
ing and Joint Committees. 

“1. The Chairman of the General Body for the preced¬ 
ing year shall act as temporary Chairman during th^ elec¬ 
tion of Secretary for the General Body, and the Manage¬ 
ment's Representative shall act as temporary Chairman 
during the election of Secretary for the Standing andj Joint 
Committees. j 

“2. Temporary Chairman takes charge of the meeting 
and calls for nominations for the office of Secretary; nom¬ 
inations are made from the floor and after proper ihotion 
has been made to close the nominations, the nominees are 
voted on by secret ballot and the man receiving the largest 
number of votes is declared elected. When only one! Rep¬ 
resentative is nominated, election can be by a motion for 
a unanimous vote. 

i 

“3. Temporary Chairman retires and the Secretary 
takes charge of the meeting. He calls for nominations for 
the office of Chairman. The same procedure is followed 
as in the case of Secretary. 

“4. The Chairman then takes charge of the mdeting 
and calls for nominations for the office of Vice-Chaiiiman. 
The same procedure is followed as in the case of Secretary. 

“5. The Chairman then appoints a nominating commit¬ 
tee of five members from the General Body. This jcom- 
mittee immediately goes into session with the nam^s of 
the entire membership before them and selects five rjnem- 
bers for #1, # 2, #3 and #4 Committees and three ihem- 
bers for #5 Committee (as the Chairman and Secretary of 
the General Body, according to the Plan, ‘shall be menjibers 
of #5 Committee'). The Chairman then calls for nomina¬ 
tions from the floor, if any names are added to th^ list 
as presented by the Nominating Committee the entire list 
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is placed before the Body for a ballot vote. The vote is 
tallied by the Nominating Committee and the man receiv¬ 
ing the highest number of votes is declared elected. In case 
of a tie, years of service shall determine the choice. In 
case no names are added to the list as presented by the 
nominating Committee, the election can be by a motion 
for a unanimous vote.” 

(n) On January 18, 1932, said Committee passed a reso¬ 
lution that 

“Any Employee Representative failing to attend sched¬ 
uled or special meetings or otherwise not attending to the 
duties of his office without an adequate excuse passed on 
by the Rules Committee, shall be subject to removal at the 
option of the General Body.” 

(o) On February 19, 1934, said Committee adopted 
amendments of the Cambria Plan as shown in the minutes 
of its meeting held on that date, a copy of which shall be 
admitted in evidence as Respondent’s Exhibit 250 (R. 
9746-48). 

(p) On February 14, 1935, said Committee passed a 
resolution suspending for one year as to certain employees 
the provisions of Article I, Section 1, of the Cambria Plan, 
and took action described in its minutes as follows: 

“The Chairman stated that this meeting had been called 
to consider matters regarding any changes in rules, in con¬ 
nection with the election of employees’ representatives. 
He called on S. D. Evans, Management’s Representative, to 
bring up any questions regarding this matter. Mr. Evans 
stated that according to the Plan the Joint Rules Commit¬ 
tee is concerned only with changes to be made in the rules 
governing the election of employees’ representatives. All 
details, in connection with the election, are in the hands 
of the Standing Committee. 

“Mr. Evans presented to the Committee a proposed 
grouping of units into election districts for the coming 
election. 
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“Mr. Evans then presented the proposed set-up of rep¬ 
resentatives according to departments, which calls fop the 
election of 53 representatives, 45 of whom will sit oh the 
General Body. A motion was made by Representative 
Commers, seconded by Representative Leber, that the 
grouping of departments, copy of which is attached, be 
adopted. Motion was unanimously carried. 

“Mr. Evans called attention to Article IV, Section 2, 
of the Plan of Representation, which called for the holding 
of nominations on the second Monday and electionis on 
the following Friday of the month of March. It j was 
pointed out that, due to operating conditions, the dat^s of 
nominations and elections should be left to the judgment 
of #1 Standing Committee. A motion was made by! Mr. 
Baer, seconded by Representative Steeg, that Article! IV, 
Section 2, of the Plan of Representation, be suspended for 
one year, the selection of dates for the nominations, and 
election to be placed in the hands of the Standing Com¬ 
mittee” | 

40. As amended from time to time as hereinbefore in 
this stipulation set forth, the Cambria Plan continue^ in 
full force and effect from May 1, 1923, to October 23, 1935. 

It is agreed that the signing of this stipulation by j the 
attorneys for the National Labor Relations Board shall] not 
constitute an admission of any statement of fact to which 
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witnesses for the Company would testify as hereinabove 
set forth. 

Dated June 10, 1938. 

MARTIN I. ROSE 
EARLE K. SHAWE 

Attorneys for National Labor Relations 
Board. 

MORGAN V. JONES, JR. 

Counsel for Plan of Employees' Representa¬ 
tion at the Cambria Plant of Bethlehem 
Steel Company at Johnstown, Pa., Inter¬ 
vener. 

CRAVATH, DE GERSDORFF, SWAINE 
& WOOD 

Counsel for respondent Bethlehem Steel 
Company. 

LEE PRESSMAN 

Counsel for Steel Workers Organizing Com¬ 
mittee. 
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VII. 

The stipulation (R. 9479-533) entered into by counsel for 
certain of the parties in Case No. C-170 with respect to the 
manner in which nominations and elections were held !at the 
Cambria Plant is as follows: ! 

i 

UNITED STATES OF AMERICA I 

I 

Before the 

National ICabor SMations ifoarb 

In the Matter 

of 

Bethlehem Steel Corporation, a Dela¬ 
ware Corporation; Bethlehem Steel 
Company, a Pennsylvania Corporation; 

and 

Steel Workers Organizing Committee 

Stipulation 

It Is Hereby Stipulated and Agreed of record by 
and between the attorneys for the National Labor i Re¬ 
lations Board, counsel for the Plan of Employees' Repre¬ 
sentation at the Cambria Plant of Bethlehem $teel 
Company at Johnstown, Pa., Intervener, counsel j for 
Steel Workers Organizing Committee, and counsel ! for 
the respondent Bethlehem Steel Company (hereinafter in 
this stipulation sometimes called the Company) that, if 
the Company should call as witnesses in these proceedings 
the Management’s Special Representative at the Cambria 
Plant of the Company (hereinafter in this stipulation 
sometimes called the Management’s Special RepreSen- 


Cas6 

No. C-j.70 
and| 
Case 

No. R-177 
Con-j 
solidated 
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tative) and the following persons who participated in and 
had knowledge with respect to the arrangements for and 
the conduct of the nominations or elections, or both, that 
were held in March, 1937, and in March, 1938, respec¬ 
tively, under the Plan of Employees’ Representation at 
the Cambria Plant of the Company, namely, the mem¬ 
bers of the Committees on Rules under said Plan for the 
Plan years 1936-37 and 1937-38, respectively, the Chair¬ 
man of the General Body under said Plan for such Plan 
years, those persons who acted as tellers comprising the 
election board in each voting district in each of such 
nominations and in each of such elections, respectively, 
and the three additional persons who acted as inspectors 
at the 1938 nominations and election as specified in 
paragraph 60 of this stipulation, they, having first been 
duly sworn, would testify under oath collectively as here¬ 
inafter set forth, and that the other persons who are re¬ 
ferred to in paragraphs 2, 7, 8, 10, 18, 19, 43, 49, 52, 56, 63, 
83 and 88 of this stipulation as persons who would testify 
as stated in said paragraphs, respectively, would, if so 
called by the Company, likewise give such testimony under 
oath. 

1. On April 23, 1936, the Employees’ Representatives, 
who had been elected in accordance with the provisions of 
the Plan of Employees’ Representation at the Cambria 
Plant of the Company (hereinafter in this stipulation some¬ 
times called the Plan) for the Plan year 1936-37, met as, 
and organized, the General Body for such Plan year and 
elected the officers of such General Body, pursuant to the 
provisions of Paragraph 1 of Section VI of the Plan, and, 
among other things, elected from among their number, in 
accordance with the provisions of Paragraph 3 of Section 
VI of the Plan, a Committee on Rules (sometimes known 
as the No. 1 Standing Committee and hereinafter in this 
stipulation sometimes called the 1937 Committee). Here¬ 
inafter in this stipulation said Cambria Plant is sometimes 
called the Cambria Plant. 
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2. The 1937 Committee, acting pursuant to, the 
provisions of Paragraph 2 of Section IV of the Plar[, ar¬ 
ranged for the conduct of (a) the nominations which were 
held under the Plan on March 8, 1937, pursuant to the 
provisions of Paragraph 1 of Section IV thereof, and (b) 
the election which was held under the Plan on March 16, 
17, 18 and 19, 1937, pursuant to the provisions of Isuch 
Paragraph 1. The 1937 Committee began its work of 
arranging for the conduct of such nominations j and 
election about February 15, 1937, and complete^ its 
work in connection with arranging for the conduct 
thereof and in connection with the conduct thereof a^>out 
March 20, 1937, the members thereof working on puch 
of the days between said dates and during such periods 
of time on the days on which they did such work as j was 
necessary in order that the 1937 nominations and election 
might be held on the respective dates above specified on 
which they were held and that all work in connection 
therewith might be completed on the later date (M^rch 
20, 1937). The Chairman of the General Body under; the 
Plan, at the request of the 1937 Committee, assisted it 
in arranging for the conduct of, and in the conduct} of, 
the 1937 nominations and election. The work of j the 
1937 Committee in connection with the arrangements; for 
such nominations and election was done at the head¬ 
quarters of the 1937 Committee, hereinafter in paragraph 
7 of this stipulation referred to, and at the homep of 
members of the 1937 Committee and of other employees 
of the Company at the Cambria Plant, except in so far as 
such work, because of the nature thereof, as hereinafter 
in this stipulation set forth, required that it be done a'sjvay 
from such headquarters or such homes. Copies of jthe 
minutes of the meetings of the 1937 Committee held in 
connection with such arrangements, which meetings w|ere 
held on February 17, 18 and 22, 1937, respectively, shall 
be received in evidence as Respondent’s Exhibits 200, |201 
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and 202 (R. 9630-8*), respectively, and an extract from the 
minutes of the meeting of the No. 5 Standing Committee 
under the Plan held on February 24, 1937, which the par¬ 
ties agree is accurate and which contains a reference to the 
1937 nominations and election, shall be received in evidence 
as Respondent’s Exhibit 203 (R. 9639). Hereinafter in this 
stipulation said nominations are sometimes referred to as 
the 1937 nominations; said election is sometimes referred 
to as the 1937 election; and said nominations and election 
are sometimes referred to as the 1937 nominations and 
election. Before any of the members of the 1937 Com¬ 
mittee or such Chairman spent any working time in ar¬ 
ranging for the conduct of, or in the conduct of, such 
nominations and such election in which time they, respec¬ 
tively, would otherwise have worked at their regular jobs 
in the Cambria Plant, each member of the 1937 Committee 
and such Chairman, respectively, at their respective re¬ 
quests was excused from his work for such time. The fore¬ 
man who was in charge of such work in any case where 
it was necessary or desirable so to do assigned another 
employee of the Company at the Cambria Plant to perform 
such work, and each such foreman would so testify. The 
fact that such Chairman and such members, respectively, 
were excused from such work did not interfere in any way 
with the operations of the Cambria Plant (and the foremen 
in charge of such work and the superintendent or superin¬ 
tendents of the department or departments in which such 
work was performed would so testify). 

3. In connection with the arrangements for and the 
conduct of the 1937 nominations and election, the 1937 
Committee made certain requests of the Company. Such 
requests were made to the Management of the Company 
at the Cambria Plant (hereinafter in this stipulation some¬ 
times called the Management) either through the Manage- 


* NOTE: References to the printed record have been added, and are 
not a part of this stipulation. 
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merit’s Special Representative or through the superintend¬ 
ents at the Cambria Plant, as the case may have peen. 
Such requests made through the Management’s Special ftep- 
resentative were to 

(a) furnish to the 1937 Committee a list ofj the 
names and check numbers of the employees on; the 
payroll of the Company at the Cambria Plant on 
which should be shown those of such employees [who 
would not have been on such payroll for at least 60 
days immediately prior to the day on which the 1937 
nominations were to be held, if such employees 
should continue in the employ of the Company ijintil 
that day; 

(b) furnish to the 1937 Committee a specified 
number of ballot boxes and voting booths which the 
1937 Committee had determined would be sufficient 
for use in the conduct of the 1937 nominations j and 
the 1937 election; 

(c) grant to the 1937 Committee permissioh to 
post on the bulletin boards in the Cambria Plant 
notices and other information with respect to j the 
1937 nominations and election; 

(d) provide a room for use by the 1937 Commit¬ 
tee as its headquarters for the conduct of the 1937 
nominations and election; 

(e) furnish to the 1937 Committee a specjfied 
supply of scratch pads for the use of the 1937 Com¬ 
mittee and the tellers in doing their work in prepar¬ 
ing for and conducting the 1937 nominations and qlec- 
tion and a specified supply of pencils for the usp of 
the 1937 Committee and the tellers in doing tfreir 
work in preparing for and conducting the 1937 nbmi- 
nations and election and for the use of the voter's in 
the voting booths; 

(/) furnish to the 1937 Committee a stenographer 
for use by the 1937 Committee at its headquarters in 
connection with the conduct of the 1937 nominations 
and election; and 

( g ) print or mimeograph and furnish to the 3j937 
Committee a specified number of each of the fo^ms 




206 


described in paragraph 5 of this stipulation which the 
1937 Committee had determined would be sufficient 
for use in the conduct of the 1937 nominations and 
the 1937 election. 

4. The requests described in the foregoing paragraph 
3 of this stipulation made by the 1937 Committee through 
the superintendents at the Cambria Plant were that each 
of such superintendents furnish to the 1937 Committee a 
list of names of all employees in the department of each 
such superintendent who were Company officials or 
persons who had the power to recommend the hiring or 
discharging of employees or who regularly held a purely 
supervisory position. 

5. The arrangements for the conduct of the 1937 nomi¬ 
nations and election were personally attended to by the 
members of the 1937 Committee. In connection with the 
arrangements therefor, the 1937 Committee prepared 

(a) a form of notice of the 1937 nominations and 
election, a copy of which notice (each of which as 
printed was 22 inches by 14 inches in size) shall be 
received in evidence as Respondent’s Exhibit 204 (R. 
9640-1); 

(b) a form of card on which space was provided 
for the writing in of names of the employees at the 
Cambria Plant who should desire to be candidates for 
nomination for Employees’ Representative for the 
Plan year 1937-38, a copy of which form of card (each 
of which as printed was 6% inches by 11 inches in 
size) shall be received in evidence as Respondent’s 
Exhibit 205 (R. 9643); 

(c) a form of notice for indicating the location of 
the polling place in each 1937 voting district, a copy 
of which form shall be received in evidence as Re¬ 
spondent’s Exhibit 206 (R. 9645); 

(d) a copy of “Instructions to Election Boards” 
for the 1937 nominations and election, a copy of 
which shall be received in evidence as Respondent’s 
Exhibit 207 (R. 9645-6); 

(e) a form of nominations ballot for use in each 
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1937 voting district in the 1937 nominations, a !copy 
of which as printed for use in 1937 Voting District 
No. 52 (which is identical with the form of jsuch 
ballot as printed for use in each of the other |1937 
voting districts, except for (i) the number oij the 
1937 voting district and (ii), with respect to thej bal¬ 
lots for a few 1937 voting districts, the number of 
names or check numbers of employees which Vere 
permitted to be written thereon as the nam^s or 
check numbers of the employees voted for in such 
nominations) shall be received in evidence as Re¬ 
spondent’s Exhibit 208 (R. 9647); 

(/) a form of report sheet for reporting th^ re¬ 
sults of the voting in each 1937 voting district at the 
1937 nominations, a copy of which form shall b$ re¬ 
ceived in evidence as Respondent’s Exhibit 209 (R. 
9648); 

( g ) a form of certificate of nominations for! the 
use of the 1937 Committee in certifying to the vcjters 
the names and check numbers of the employees who 
had been nominated in each 1937 voting district to 
be candidates for election as Employees’ Represen¬ 
tative therein for the Plan year 1937-38, a copy of 
which form shall be received in evidence as Respond¬ 
ent’s Exhibit 210 (R. 9649); 

(h) a form of report sheet for reporting in 4ach 
1937 voting district the results of the voting in | the 
1937 election, a copy of which form shall be received 
in evidence as Respondent’s Exhibit 211 (R. 96$0); 

(i) a form of election ballot for use in the 1937 
election in each 1937 voting district, a copy of which 
form as printed after the 1937 nominations had b£en 
completed for use in the 1937 election in 1937 Voting 
District No. 52 (which is identical with the election 
ballot printed for use in such election in each of |the 
other 1937 voting districts, except for (i) the number 
of the 1937 voting district, (ii) the names and ch^ck 
numbers of the employees who had been nominated 
as candidates for election as Employees’ Representa¬ 
tive for the Plan year 1937-38 in such 1937 voting 
district and (iii), with respect to the ballots for a 
few 1937 voting districts, the number of candidates 
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permitted to be voted for) shall be received in evi¬ 
dence as Respondent’s Exhibit 212 (R. 9651); 

(j) a form of certificate of election for the use of 
the 1937 Committee in certifying to the voters the 
name and check number of the employee or the 
names and check numbers of the employees who the 
1937 Committee should determine had been elected 
in each 1937 voting district as Employees’ Represen¬ 
tative or Employees’ Representatives therein for the 
Plan year 1937-38 and the name and check number 
of the employee or the names and check numbers of 
the employees who, pursuant to the Plan, by the 
1937 election became alternate Employees’ Represen¬ 
tative or Employees’ Representatives therein, a copy 
of which form shall be received in evidence as Re¬ 
spondent’s Exhibit 213 (R. 9652); 

(k) a form of letter to be sent to each employee 
to be designated by the 1937 Committee to act as a 
teller in both the 1937 nominations and the 1937 
election advising him of his designation as such, a 
copy of which form of letter shall be received in evi¬ 
dence as Respondent’s Exhibit 214 (R. 9653); and 

(i) a form of slip, a copy of which slip was to be 
attached to each letter in the form of such form of 
letter (Respondent’s Exhibit 214), on which slip was 
to be indicated the 1937 voting district in which the 
teller to whom such slip was to be sent had been 
assigned to act in both the 1937 nominations and the 
1937 election, a copy of which form of slip shall be 
received in evidence as Respondent’s Exhibit 215 (R. 
9655). 

The 1937 Committee prepared the forms described above 
in this paragraph 5 by using the corresponding forms that 
had been prepared by the Committee on Rules under the 
Plan for the Plan year 1935-36 for, and copies of which 
had been used in, the 1936 nominations and election, mak¬ 
ing only such changes therein as would make them applic¬ 
able for use in the 1937 nominations and election, to wit, 
changes of dates and names of the members of the Commit¬ 
tee, and leaving blank those parts of such forms which 
would vary from voting district to voting district. In pre- 
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paring such forms such Committee for the Plan 
36 made similar use of forms that had been used 
vious year. 

6. Further in connection with the arrangements for 
the 1937 nominations and election, the 1937 Committee de¬ 
livered to the Management’s Special Representative a copy 
of each of the above-described forms, to wit, Respondent’s 
Exhibits 204 to 215 (R. 9640-55), inclusive. At the! same 
time the 1937 Committee furnished the Management’s Spe¬ 
cial Representative with the information that was neces¬ 
sary in order that the printer or mimeographer might be 
able to have the above-described forms properly filled in 
for use in each 1937 voting district before they should be 
printed or mimeographed, except that such information did 
not include the names and check numbers of the candidates 
to be voted for in the 1937 election (which latter informa¬ 
tion was furnished to the Management’s Special Represen¬ 
tative only after the 1937 nominations had been completed). 

7. The Company complied with the requests of the 
1937 Committee (without cost or expense to the Plan) 
which are described in paragraph 3 of this stipulation, 
and prior to the day on which the 1937 nominations jwere 
held (a) printed or mimeographed the required supply 
the notice of the 1937 nominations and election arid of 
nominations ballots and other forms above described for 
use in such nominations and election, except the election 
ballots, which could not be and were not printed imtil 
after the completion of the 1937 nominations; (b) jpre- 
pared and furnished to the 1937 Committee such a list of 
the names of the employees at the Cambria Plant as that 
described in subdivision (a) of paragraph 3 of this Stip¬ 
ulation (and those employees of the Company who liave 
charge of and are familiar with the payroll records of! the 
Company at the Cambria Plant would testify that such 
list was accurate); (c) placed at the disposal of the J937 
Committee for use in the 1937 nominations and election 
the ballot boxes and voting booths that had been used in 


yeajj- 1935- 
in tl^e pre- 
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previous years in nominations and elections under the 
Plan; (d) placed at the disposal of the 1937 Committee an 
employee selected by the 1937 Committee who was 
capable of acting as a stenographer (which employee was 
then regularly employed by the Company as a brick¬ 
layer) and gave instructions to such employee to perform 
whatever duties might be required of him as a stenog¬ 
rapher by the 1937 Committee in connection with the 
conduct of such nominations and election (and such em¬ 
ployee would so testify); (e) furnished to the 1937 Com¬ 
mittee the required supply of scratch pads and pencils; 
and (/) notified the 1937 Committee that during such 
nominations and election it might use a room on the 
second floor of the Garage Building in the Cambria Plant 
as the headquarters of the 1937 Committee and that the 
1937 Committee would be permitted to post on the bul¬ 
letin boards in such Plant the notices of the 1937 nomi¬ 
nations and election and other information which the 
1937 Committee might wish to post thereon with refer¬ 
ence to such nominations and election, provided, how¬ 
ever, that in posting any of such notices or other in¬ 
formation the 1937 Committee should not obscure any 
other information posted on any of such bulletin boards. 

8. Each superintendent at the Cambria Plant also com¬ 
plied with the request of him which is described in para¬ 
graph 4 of this stipulation (and each such superintendent 
would testify to that effect). In each case where any super¬ 
intendent was in doubt as to whether the name and check 
number of any employee should be shown on the list fur¬ 
nished by such superintendent in compliance with such 
request, he or his clerk conferred with the 1937 Committee, 
which decided the question involved. 

9. The 1937 Committee prepared, pursuant to the pro¬ 
visions of Section I of the Plan, a grouping of the depart¬ 
ments of the Cambria Plant into 55 voting divisions (in 
this stipulation sometimes called the 1937 voting districts), 
and, having received from the Management such a list of 
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the names and check numbers of the employees on thle pay¬ 
roll of the Company at the Cambria Plant as that described 
in subdivision (a) of paragraph 3 of this stipulation and 
the information which the 1937 Committee had requested 
from the superintendents, all as above stated, th^ 1937 
Committee, pursuant to the provisions of Paragraphs!2 and 
3 of Section III of the Plan, also prepared a list of employees 
entitled to vote in the 1937 nominations and in the 1937 

i 

election in each 1937 voting district (hereinafter itn this 
stipulation sometimes referred to as the 1937 li|st of 
voters), which list was used in the conduct of both the 1937 
nominations and the 1937 election in such voting district. 

10. The 1937 Committee also selected certain employees 
of the Company at the Cambria Plant and designated ithem 
as tellers to comprise the election boards in each 1937t vot¬ 
ing district in the 1937 nominations and election, andl the 
1937 Committee wrote and personally delivered to |each 
teller who had been designated by it as aforesaid a letter 
in the form of the form of letter which is Respondent’^ Ex¬ 
hibit 214 (R. 9653), to which letter was attached a slip in 
the form of the form of slip which is Respondent’s Exjhibit 
215 (R. 9654) and on which slip was noted the 1937 voting 
district in which such teller had been assigned to apt in 
both the 1937 nominations and the 1937 election. jThe 
1937 Committee delivered such letters in the fornji of 
such form of letter, respectively, to some of such tellers 
at their homes, to some of such tellers in the Camjbria 
Plant, and to some of such tellers at other places which 
were neither at their homes nor within the Cambria Plant. 
The tellers so selected are hereinafter in this stipulation 
sometimes referred to as the 1937 tellers. Prior to the play 
of the 1937 nominations, the 1937 tellers, at the request 
of the 1937 Committee, were excused from any work j for 
which they, respectively, were or would be scheduled! on 
the days of the 1937 nominations and the 1937 election. 
The foremen who were, respectively, in charge of such 
work in any case where it was necessary or desirable! so 
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to do assigned other employees of the Company at the 
Cambria Plant to perform such work, and each such fore¬ 
man would so testify. The fact that such tellers, respec¬ 
tively, were excused from such work did not interfere in 
any way with the operations of the Cambria Plant (and the 
foremen in charge of such work and the superintendents 
of the departments in which such work was performed 
would so testify). 

11. Having received such supply of the notice of the 
1937 nominations and election (Respondent’s Exhibit 204; 
R. 9640-1) and of the form of the card which is described 
above in subdivision (b) of paragraph 5 of this stipulation 
(Respondent’s Exhibit 205; R. 9643), the members of the 
1937 Committee posted copies of such notice and of such 
card on bulletin boards throughout the Cambria Plant, and 
before the day of the 1937 nominations the 1937 Commit¬ 
tee placed in the ballot box for each 1937 voting district 
(a) the necessary amount of scratch pads to be used by 
the 1937 tellers in the conduct of such nominations in 
such voting district and the necessary number of pencils 
to be used by such tellers in the conduct of such nomina¬ 
tions in such voting district and by the voters in voting 
therein, (b) a copy of the form of notice indicating the 
location of the polling place in such voting district (Re¬ 
spondent’s Exhibit 206; R. 9645), (c) a sufficient supply as 
determined by the 1937 Committee of the nominations 
ballots printed for use in such voting district in the 1937 
nominations (Respondent’s Exhibit 208; R. 9647), (d) a 
copy of the Instructions to Election Boards (Respondent’s 
Exhibit 207; R. 9645-6), (e) three copies of the form of re¬ 
port sheet for the 1937 nominations (Respondent’s Exhibit 
209; R. 9648), and (/) the 1937 list of voters in such voting 
district. The 1937 Committee also placed in such ballot box 
a card such as Respondent’s Exhibit 205, R. 9643, on which 
the 1937 Committee had written the names and check 
numbers that had been written on the copy of such card 
which had been posted in such voting district as above 
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stated and also the names and check numbers of any other 
employees who had otherwise indicated to the 1937i Com¬ 
mittee a desire to be nominated in such voting district as 
candidates for election as Employees’ Representative [there¬ 
in for the Plan year 1937-38. Having placed in suchj ballot 
box the things described above in this paragraph ill, the 
1937 Committee locked such ballot box and retained the 
key thereto until such ballot box and key were delivered 
to the inspector for the group of 1937 voting districts in 
which such voting district was included, as hereinafter 
stated in paragraph 15 of this stipulation. 

i 

12. The polling place for each 1937 voting district 

for both the 1937 nominations and the 1937 election was 
selected by the 1937 Committee. The location of each 
such polling place selected by the 1937 Committee was 
approved by the superintendent of the department in 'vjvhich 
such polling place was located. Each such polling place 
was so located within such voting district that, with; very 
few exceptions, all the voters in such voting district <jx>uld 
in a very short time reach such polling place fronji the 
places where they, respectively worked. The voting booths 
and ballot box were so located at each such polling place 
that (a) the voting there could be, and was, expeditibusly 
conducted without the using of any appreciable amouht of 
time by any employee in voting and (b), except as other¬ 
wise appears in the Record with reference to the voting in 
1937 Voting District No. 51 on March 19, 1937 (which (vot¬ 
ing took place in the so-called Lower Cambria chipping 
office) and with reference to the voting in 1937 Voting (Dis¬ 
trict No. 33, no persons other than the 1937 tellers at iuch 
polling place and those who were voting thereat were in 
the immediate vicinity of such polling place while the (vot¬ 
ing was going on there. j 

I 

13. On March 7, 1937, the day before the 1937 nomi¬ 
nations, the members of the 1937 Committee set up the 
voting booth or voting booths at the polling place for each 
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1937 voting district for both the 1937 nominations and the 
1937 election, and such voting booth or voting booths re¬ 
mained in such voting district during the time between 
such nominations and such election. During such time the 
voting booth or voting booths in some voting districts in 
such nominations and election remained therein set up and 
those in some of such voting districts remained therein 
folded up or disassembled. On or before said day the 1937 
Committee had delivered such voting booth or voting 
booths at such polling place by means of a truck furnished 
by the Company at the request of the Committee, which 
truck was driven by an employee of the Company at the 
Cambria Plant other than a member of the 1937 Committee. 

14. All of the 1937 voting districts were classified by 
the 1937 Committee for both the 1937 nominations and the 
1937 election into six different groups of voting districts. 
One of the five members of the 1937 Committee acted as an 
inspector and supervised the conduct by the 1937 tellers of 
the 1937 nominations and election in the 1937 voting dis¬ 
tricts which were included within one of such groups, a 
different member of the 1937 Committee acting in each of 
such groups, and the Chairman of the General Body under 
the Plan at the request of the 1937 Committee acted as an 
inspector and supervised the conduct by the 1937 tellers 
of such nominations and election in the 1937 voting districts 
which were included within the sixth of such groups. 

15. At approximately 5:45 o’clock a. m. on March 8, 
1937, and before the opening of the polls for nominations 
on that day, the 1937 Committee delivered to the inspector 
for each group of 1937 voting districts the ballot box for 
each voting district included within such group and the 
key to such ballot box. Such inspector thereupon delivered 
the ballot box and key for each such voting district to the 
1937 tellers in such voting district. At the time of the 
delivery thereof to such tellers, each such ballot box was 
locked and contained the things that the 1937 Committee 
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had placed therein as stated above in paragraph 11 of this 
stipulation. 

16. Each of the inspectors referred to in paragraph 14 
of this stipulation had in his possession a list which shbwed 
(a) the numbers of the respective 1937 voting districts in 
the group of voting districts for which he was actiiig as 
inspector, (b) the location of the polling place therein, (c) 
the names of the 1937 tellers who had been designated by 
the 1937 Committee as the members of the election board 
in each such voting district, and (d) the number of the 
key to the ballot box for each such voting district. 

17. The 1937 Committee designated three tellers a£ the 
election board at the 1937 nominations held on Marcjih 8, 
1937, at the polling place in each 1937 voting district [(ex¬ 
cept in two voting districts in which four tellers were desig¬ 
nated). The election board in each 1937 voting district 
conducted the 1937 nominations therein. 

18. When the tellers comprising the election boarjd in 
each 1937 voting district arrived at the polling place therein, 
they opened the ballot box for such voting district and took 
out the things which the 1937 Committee had placed therein 
as stated in paragraph 11 of this stipulation. After remov¬ 
ing such things from such ballot box the tellers in $u c li 
voting district closed such ballot box and locked it. $uch 
tellers then read the Instructions to Election Boards ([Re¬ 
spondent’s Exhibit 207; R. 9645-6), and immediately posted 
(a) the card for such voting district (in the form of [Re¬ 
spondent’s Exhibit 205; R. 9643) on which the 1937 Com¬ 
mittee had written the names and check numbers of tHose 
employees whose desire to be nominated in such vofing 
district as candidates for election as Employees’ Represen¬ 
tative therein for the Plan year 1937-38 had been indicated, 
and (b) the polling place notice for such voting district 
(which was in the form of Respondent’s Exhibit 206;| R. 
9645) and on which had been filled in the information cabled 
for thereby. All employees whose desire to be nominated 
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in each voting district as such candidates had been so indi¬ 
cated would testify that their names and check numbers 
appeared as aforesaid on such card. 

19. As each of the employees entitled to vote in one 
of the 1937 voting districts presented himself to the 1937 
tellers for voting in the 1937 nominations therein, he gave 
his name or check number, or both, to the tellers who com¬ 
prised the election board in such voting district. Such 
tellers thereupon examined the 1937 list of voters for such 
voting district and, if they found thereon the name or check 
number of such employee, they personally handed to him, 
pursuant to the provisions of Paragraph 4 of Section IV 
of the Plan, a 1937 nominations ballot received by such 
tellers from the 1937 Committee as hereinbefore stated and 
prepared as aforesaid for use in such voting district and 
checked off on such list of voters the name and check 
number of such employee. Such employee thereupon took 
such ballot and went into the voting booth or one of the 
voting booths in such voting district, and (as each such 
employee, other than those who cast defective ballots, 
would testify) there wrote in on such ballot the name or 
check number or both of each of the employees whom he 
desired to have nominated as a candidate for Employees' 
Representative in such voting district for the Plan year 
1937-38; and thereupon such employee left such voting 
booth and deposited his ballot in the ballot box for such 
voting district and immediately left the polling place in 
such voting district. 

20. In some of the 1937 voting districts the tellers 
therein were supplied by the 1937 Committee with a small 
ballot box in addition to the ballot box which was used 
at the polling place therein, which small ballot box was 
carried by one (or, in a few instances, two) of such tellers 
to those employees in such voting district who worked at 
such places that they could not easily get to such polling 
place. In each of the 1937 voting districts in which a 
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small ballot box was used as aforesaid only a smallj per¬ 
centage of the employees in such voting district who voted 
in the 1937 nominations voted away from the polling 
place therein. Each of those employees who cast a ballot 
away from the polling place in such voting district marked 
or refrained from marking his ballot and deposited jit in 
the small ballot box so used in such voting district in 
such a manner that no one could see how or whether or 

i 

not such employee had marked his ballot or for whoijn he 
had voted. I 

21. At some time on the day of the 1937 nominations 
(March 8, 1937) the tellers in each of the 1937 voting! dis¬ 
tricts were given an opportunity to vote. Prior to! the 
day of such nominations a ballot for each 1937 teller]was 
placed in an envelope and sealed by the 1937 Committee. 
On the day of such nominations the 1937 Committee! de¬ 
livered to the inspector for each group of 1937 voting i dis¬ 
tricts all the envelopes which contained the ballots! for 
the tellers in such voting districts and such inspector then 
gave to each of such tellers the envelope which contained 
his ballot. Such teller then opened such envelope land 
took out and marked his own ballot and placed it ijn a 
small ballot box which was carried by such inspector. 
Such teller marked and deposited his ballot in such sihall 
ballot box in such a manner that no one could see How 
he had marked his ballot or for whom he had voted. 
After all the tellers in his group of voting districts had 
voted, such inspector then brought such small ballot box 
to the headquarters of the 1937 Committee and such bal¬ 
lot box was there opened by the 1937 Committee. T?he 
ballots in the small ballot boxes of each inspector were then 
sorted by voting districts and placed in sealed envelopes 
according to the voting districts in which each ballot wa$ to 
be counted. The inspectors then delivered all such envelopes 
to the tellers in the proper 1937 voting districts and the 
tellers in such voting districts deposited such ballots jin 
the ballot box in their respective 1937 voting districts 
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and checked off on the list of voters for each of such vot¬ 
ing districts as the names of employees who had voted the 
names of the employees who had so voted. 

22. The polls in each 1937 voting district were kept 
open on the day of the 1937 nominations (March 8, 1937) 
until such time as all of the employees qualified to vote 
in such voting district had voted or had been given a rea¬ 
sonable opportunity to vote. The polls in each 1937 voting 
district opened on the day of the 1937 nominations at 
approximately 6 a. m. and remained open in each such vot¬ 
ing district until the time above stated in this paragraph 
22, which time varied in the various 1937 voting districts 
at such nominations from approximately 7 p. m. on such 
day until approximately 1 a. m. on the following day 
(March 9, 1937) depending upon working schedules in the 
department or departments in such respective voting dis¬ 
tricts, but in each of such voting districts, until a time at 
least one hour after the time of the last change of shift 
which occurred in the 24-hour period after 6 a. m., March 
8, 1937, in the department or departments within such vot¬ 
ing district. 

23. Immediately upon the closing of the polls in each 
1937 voting district in the 1937 nominations, the tellers com¬ 
prising the election board therein correctly counted the 
ballots which had been cast in such nominations in such 
voting district and correctly tabulated the results of the 
voting therein on the three copies of the report sheet (Re¬ 
spondent's Exhibit 209; R. 9648) which the 1937 Commit¬ 
tee had furnished to them as stated above in such a manner 
as to show the number of votes cast for each employee 
voted for. Each of such tellers signed each of such three 
report sheets. Such tellers then posted one copy of such 
report sheets at the polling place in such voting district, 
placed a second copy of such report sheets in the ballot 
box which had been used in the 1937 nominations at such 
polling place, together with all other supplies and forms 


which had been furnished to such tellers as stated above 
for use at the 1937 nominations at such polling plact and 
which had not been used in such nominations. Such 
tellers replaced in such ballot box the ballots whiclii had 
been cast in such nominations and which they! had 
counted as aforesaid. Such tellers then locked jsuch 
ballot box and took it together with the third copy of! such 
report sheets to the headquarters of, and there delivered 
them to, the 1937 Committee. i 

24. In counting the ballots cast in each 1937 voting dis¬ 

trict at the 1937 nominations, the tellers therein, in accord¬ 
ance with the provisions of Paragraph 6 of Section IV of 
the Plan, counted any ballot on which the name or Cjheck 
number of the same person appeared more than once] as a 
vote for such person only once, and, in acccordance witlji the 
provisions of Paragraph 7 of Section IV of the Plan, treated 
as void any ballot on which the number of persons whose 
names or check numbers had been written exceeded] the 
permitted number as stated on such ballot. j 

25. The 1937 Committee checked the report sheet! for 
each 1937 voting district which the tellers therein had Sub¬ 
mitted to it. In checking such report sheet, the 1937 Com¬ 
mittee determined that the tabulation thereon of the votes 
received by each employee who had been voted fojj* as 
a candidate for Employees’ Representative and of j the 
ballots considered valid corresponded with the total num¬ 
ber of ballots cast in such voting district, as tabulated on 
such report sheet. If the votes tabulated on such report 
sheet did not correspond as stated in the preceding sen¬ 
tence of this paragraph 25, the 1937 Committee opeped 
the ballot box for such voting district and recounted |the 
ballots therein. In checking such report sheet, the l]937 
Committee also examined, in each 1937 voting district, 
all of those ballots which the tellers in such voting 
district had treated as void and checked the correctness 
of the decision of such tellers. The 1937 Committee 
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then filled in on the form of certificate of nomination 
(Respondent’s Exhibit 210; R. 9649) for each 1937 vot¬ 
ing district the names and check numbers of those 
employees therein who, pursuant to the provisions of Par¬ 
agraph 1 of Section III of the Plan, were qualified for 
nomination and election as Employees’ Representative for 
the Plan year 1937-38 up to twice the number of Em¬ 
ployees’ Representatives to be elected therein, and who 
had received the largest number of votes in the 1937 
nominations therein, and, pursuant to the provisions of 
Paragraph 9 of Section IV of the Plan, certified them as 
the candidates for election as Employees’ Representative 
or Employees’ Representatives in such voting district 
at the 1937 election. Each of the members of the 1937 
Committee signed each of such certificates of nomination 
and the 1937 Committee then posted them on bulletin 
boards in the respective voting districts in which the em¬ 
ployees named thereon were candidates for election as Em¬ 
ployees’ Representative for the Plan year 1937-38. 

26. The candidates for election as Employees’ Repre¬ 
sentative in each 1937 voting district having been deter¬ 
mined as aforesaid, the 1937 Committee furnished to the 
Management’s Special Representative by voting districts 
and in the order of the number of votes received by them, 
respectively, at the 1937 nominations the names and check 
numbers of such candidates, which enabled the Company 
to complete compliance with the request described in sub¬ 
division (g) of paragraph 3 of this stipulation by printing 
and furnishing to the 1937 Committee (without cost or 
expense to the Plan) a specified number of election ballots 
for such voting district which the 1937 Committee had de¬ 
termined would be sufficient for use in the conduct of the 
1937 election therein, which election ballots were to be in 
the form of Respondent's Exhibit 212 (R. 9651) and to have 
printed thereon in the order of the number of votes which 
they, respectively, had received at the 1937 nominations in 
each voting district as furnished by the 1937 Committee to 
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the Company the names and check numbers of the! candi¬ 
dates for Employees’ Representative or Employees’ Repre¬ 
sentatives in such voting district, the name and check num¬ 
ber of the candidate who had received the largest i^umber 
of votes to appear first. The Company thereupor^ com¬ 
pleted compliance with such request so made. 

27. Before March 16, 1937, the day on which thje 1937 

election began, the 1937 Committee placed in the ballot box 
for each 1937 voting district (a) the necessary amount of 
scratch pads and pencils to be used by the 1937 tellers in 
the conduct of the 1937 election in such voting district; 
(b) a sufficient supply as determined by the 1937 Coinmit- 
tee of the election ballots printed for use in such \foting 
district in the 1937 election (Respondent’s Exhibit] 212; 
R. 9651); (c) a copy of the Instructions to Election Boards 
(Respondent’s Exhibit 207; R. 9645-6); (d) three copies of 
the form of report sheet for the 1937 election (Respondents 
Exhibit 211; R. 9650); and (e) the 1937 list of voters in 
such voting district. i 

28. Prior to March 8, 1937, the 1937 Committee 
determined that it was reasonably necessary that | the 
1937 election be held on more than one day in ordejr to 
conform with working schedules and in order to giv^ all 
employees entitled to vote a reasonable opportunity to 
vote at such election as required by the provisions of Para¬ 
graph 1 of Section IV of the Plan. Accordingly, the 11937 
Committee fixed March 17, 18 and 19, 1937, as the days on 
which the 1937 election should be continued and fixed that 
one of such days on which the 1937 election was continued 
in each 1937 voting district as the day on which such elec¬ 
tion should be continued in such voting district. The isl>37 
election began on March 16, 1937, and, pursuant to the pro¬ 
visions of Paragraph 1 of Section IV of the Plan and in 
accordance with action taken by the 1937 Committee jas 
aforesaid, the 1937 election was continued on March 17, 18 
and 19, 1937, as aforesaid, such election being held on! a 
total of two days only in each 1937 voting district. 
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29. At approximately 5:45 a. m. on March 16, 1937, 
the first day on which the 1937 election was held in each 
1937 voting district and before the opening of the polls 
for the election on that day, the 1937 Committee delivered 
to the inspector for the group of 1937 voting districts in 
which such voting district was included the ballot box for 
such voting district and the key thereto. Such inspector 
thereupon delivered such ballot box and key to the 1937 
tellers in such voting district. At the time of the delivery 
thereof to such tellers, such ballot box was locked and con¬ 
tained the things that the 1937 Committee had placed 
therein as stated above in paragraph 27 of this stipulation. 

30. Each of the inspectors referred to in paragraph 
14 of this stipulation had in his possession on each day on 
which the 1937 election was held in the group of 1937 
voting districts for which he was acting as inspector a list 
which showed information identical with that described in 
paragraph 16 of this stipulation. 

31. The number of the tellers which the 1937 Com¬ 
mittee designated as the number for the election board in 
each 1937 voting district for the 1937 election is the same 
as that which the 1937 Committee designated for the elec¬ 
tion board in such voting district for the 1937 nominations, 
as stated in paragraph 17 of this stipulation. The election 
board in each 1937 voting district conducted the 1937 elec¬ 
tion therein. 

32. When the tellers comprising the election board in 
each 1937 voting district arrived at the polling place on the 
first day on which the 1937 election was held therein, they 
opened the ballot box for such voting district and took 
out the things which the 1937 Committee had placed there¬ 
in as stated in paragraph 27 of this stipulation. After 
removing such things from such ballot box the 1937 tellers 
in such voting district closed such ballot box and locked 
it. Such tellers then read the Instructions to Election 
Boards (Respondent's Exhibit 207; R. 9645-6). 
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33. As each of the employees entitled to vote ini one 
of the 1937 voting districts presented himself to the 1937 
tellers for voting in the 1937 election therein, he gave his 
name or check number, or both, to the tellers who com¬ 
prised the election board in such voting district. !puch 
tellers thereupon examined the 1937 list of voters in puch 
voting district and, if they found thereon the namp or 
check number of such employee, they personally handed 
to him, pursuant to the provisions of paragraph l|l of 
Section IV of the Plan, a 1937 election ballot receive^ by 
such tellers from the 1937 Committee, as hereinbefore 
stated, and prepared as aforesaid for use in such vcjting 
district and checked off on such list of voters the njame 
and check number of such employee. Except as other¬ 
wise appears in the Record with reference to 1937 Voting 
District No. 51 the voting in which on March 19, 1937, 
took place in the so-called Lower Cambria chipping ofjfice, 
the voting in each voting district in the 1937 electioii on 
both days on which such election was held in such vojting 
district was conducted and done in the same mannej: as 
is described in paragraph 19 of this stipulation, except 
that each employee who voted for any candidate or Can¬ 
didates for election as Employees’ Representative in each 
voting district marked on the election ballot which; he 
received from the tellers as aforesaid an “X” after jthe 
name and check number of the candidate or candidates 
for whom he desired to vote instead of writing on sych 
ballot a name or names as described in such paragraph 
19 with respect to the 1937 nominations (and such em¬ 
ployee would so testify). On each election ballot used in 
the 1937 election in each voting district were printed in 
the order of the number of votes which they, respectively, 
had received in the 1937 nominations the names and check 
numbers of the employees who had been nominated! in 
such nominations as candidates for Employees’ Represen¬ 
tative or Employees’ Representatives in such voting dis¬ 
trict as hereinbefore set forth, the name of the candidate 
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who had received the largest number of votes appearing 
first. 

34. The voting in the 1937 election was conducted and 
done with the use of a small ballot box in each of the same 
1937 voting districts and in the same manner and to the 
same extent as was the voting in such voting districts in 
the 1937 nominations as is described in paragraph 20 of 
this stipulation. 

35. In the 1937 election the tellers in each 1937 voting 
district were given an opportunity to vote and voted In 
the same manner as is described in paragraph 21 of this 
stipulation. 

36. The polls in each voting district in the 1937 
election were kept open on the first day on which such 
election was held therein (March 16, 1937) until such 
time as all the employees qualified to vote in such voting 
district who were working in the Cambria Plant in such 
voting district on that day had voted or had been given a 
reasonable opportunity to vote, and such polls were kept 
open on the second day on which the 1937 election was 
held in such voting district until such time as all the em¬ 
ployees qualified to vote in such voting district had voted 
or had been given a reasonable opportunity to vote. The 
polls in each such 1937 voting district on each day on 
which the 1937 election was held therein opened at 
approximately 6 a. m. and remained open until the time 
above stated in this paragraph 36, which time varied in 
the various 1937 voting districts from approximately 7 p. m. 
on each such day until approximately 1 a. m. on the fol¬ 
lowing day, depending upon working schedules in the de¬ 
partment or departments in such respective voting districts, 
but in each such voting district, on each day on which the 
1937 election was held therein, such polls remained open 
until a time at least one hour after the time of the last 
change of shift which occurred in the department or de- 
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partments in such voting district in the 24-hour period!after 
6 a. m. on such day. 

37. Immediately upon the closing of the polls in j each 
1937 voting district on the first day on which the j 1937 
election was held therein the 1937 tellers comprising the 
election board in such voting district, under the direction 
of the inspector for the group of 1937 voting districts in 
which such voting district was included, replaced irjL the 
ballot box for such voting district all the supplies; and 
forms which had been contained therein at the timej that 
such tellers had received such ballot box from such in¬ 
spector as above stated (except the ballots which had jbeen 
used in voting in such voting district and which were j then 
in such ballot box) and then locked and sealed such ballot 
box and delivered it together with the key thereto as 
directed by such inspector. 

38. At approximately 5:45 o’clock a. m. on the second 
day on which the 1937 election was held in each i 1937 
voting district and before the opening of the polls in jsuch 
voting district for the 1937 election on that day, thk in¬ 
spector for the group of 1937 voting districts in which jsuch 
voting district was included delivered or caused to be deliv¬ 
ered to the tellers in such voting district the ballot boi for 
such voting district which had been used by such tellers 
in such voting district on the first day on which the 1937 
election had been held therein and which ballot box j was 
locked and had thereon unbroken the seal which ^uch 
tellers had placed thereon at the close of the first daty on 
which such election had been held in such voting district 
as is described in the foregoing paragraph 37. 

39. Upon the receipt by the tellers in each 1937 vbting 
district from the inspector for the group of 1937 voting dis¬ 
tricts in which such voting district was included ofj the 
ballot box for such voting district as stated in the fore¬ 
going paragraph 38, such tellers broke the seal on suchjbal- 
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lot box, opened it and removed therefrom the supplies and 
forms which had been replaced therein as stated in para¬ 
graph 37 of this stipulation, and thereafter on such second 
day on which the 1937 election was held in such voting 
district such tellers conducted such election and the voting 
was conducted and done therein in the same manner as 
was the voting on the first day on which such election was 
held in such voting district. 

40. Immediately upon the closing of the polls on the 
second day on which the 1937 election was held in each 1937 
voting district as aforesaid, the tellers comprising the elec¬ 
tion board therein correctly counted the ballots which had 
been cast in such election in such voting district on both 
days of such election and correctly tabulated the results 
of the voting therein on the three copies of the report 
sheet (Respondent’s Exhibit 211; R. 9650) which the 1937 
Committee had furnished to them as stated above in 
such a manner as to show the number of votes cast for 
each candidate for election as Employees’ Representative 
in such voting district. Each of such tellers signed each 
of such three report sheets. Such tellers then posted one 
copy of such report sheets at the polling place in such 
voting district, placed a second copy of such report sheets 
in the ballot box which had been used in the 1937 election at 
such polling place, together with all other supplies and 
forms which had been furnished to such tellers, as stated 
above, for use at the 1937 election at such polling place 
and which had not been used in such election. Such 
tellers replaced in such ballot box the ballots which had 
been cast in such election and which they had counted as 
aforesaid. Such tellers then locked such ballot box and 
took it, together with the third copy of such report sheets, 
to the headquarters of, and there delivered them to, the 
1937 Committee. 

41. In counting the ballots cast in each 1937 voting 
district at the 1937 election the tellers therein, in accord- 
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ance with the provisions of Paragraph 12 of Section IV 
of the Plan, treated as void any ballot on which the 
number of persons voted for exceeded the number to be 
voted for as stated on such ballot. 

42. The 1937 Committee checked the report sheet for 
each 1937 voting district which the tellers thereirji had 
submitted to it and determined the correctness of the '.tabu¬ 
lation thereon in the same manner as that described in 
paragraph 25 of this stipulation with respect to the| 1937 
nominations. The 1937 Committee then filled in op the 
form of certificate of election (Respondent’s Exhibit} 213; 
R. 9652) for each such voting district the name and check 
number of the employee who had been candidate, ojr the 
names and check numbers of the employees who had!been 
candidates, for election as Employees’ Representative or 
Employees’ Representatives therein up to the number of 
Employees’ Representatives to be elected therein whjo re¬ 
ceived the largest number of votes in the 1937 election} and, 
pursuant to the provisions of Paragraph 13 of Sectioh IV 
of the Plan, declared such employee or employees elected 
as Employees’ Representative or Employees’ Representa¬ 
tives in such voting district for the Plan year 1937-38; 
and, pursuant to the provisions of Paragraph 10 of Section 
IV of the Plan, the 1937 Committee filled in on suchj cer¬ 
tificate of election (a) as primary alternate in each such 
voting district in which one Employees’ Representative 
had been elected, and (b) as primary and secondary Alter¬ 
nates in each such voting district in which more than! one 
Employees’ Representative had been elected (in the ojrder 
of the number of votes received in such election Com¬ 
mencing with the highest number) the name and check 
number or the names and check numbers of the employees 
who had been candidate or candidates for election as 
Employees’ Representative or Employees’ Representatives 
in such voting district and had failed of election therein. 
Each of the members of the 1937 Committee signed $ach 
of such certificates of election and the 1937 Committee 
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then posted them on bulletin boards in the respective vot¬ 
ing districts in which the employees named thereon had 
been candidates for election as Employees’ Representative 
for the Plan year 1937-38. 

43. The 1937 nominations and election were conducted 
in accordance with the provisions of the Plan and the re¬ 
quirements of all thereof. Such nominations and election 
were by secret ballot, and no person whose name did not 
appear on a 1937 list of voters cast a ballot at such nomi¬ 
nations or in such election. Each employee who cast a 
ballot at either such nominations or such election received 
and cast only one ballot and marked or refrained from 
marking his ballot in secret and folded it, printing inside, 
and then personally deposited it so folded in the ballot 
box in his voting district under the supervision of the elec¬ 
tion board therein in such a manner that no one could 
see how or whether or not such employee had marked 
his ballot or for whom he had voted. Electioneering was 
not permitted within 50 feet of the polling place in any 
1937 voting district and none of the members of the elec¬ 
tion board in any 1937 voting district engaged in any 
electioneering at any place on any of the days on which 
such nominations or such election were held. Except as 
otherwise appears in the Record, during the 1937 nomina¬ 
tions and the 1937 election employees who were entitled 
to vote in any 1937 voting district were not permitted to 
be within 50 feet of the polling place in such voting dis¬ 
trict, except when such employees were approaching or 
leaving such polling place or were waiting to vote or were 
engaged in voting thereat, and during such nominations 
and election no one other than such employees as afore¬ 
said and the 1937 tellers in such voting district and the 
inspectors described in paragraph 14 of this stipulation was 
permitted to be within 50 feet of the polling place therein. 
All the employees who were certified to have been nomi¬ 
nated at the 1937 nominations as candidates for election 



229 


i 

i 


at the 1937 election as Employees’ Representatives tinder 
the Plan and all the candidates or other employees who 
were certified to have been elected at the 1937 election 
as Employees’ Representatives under the Plan for thel Plan 
year 1937-1938, all as hereinbefore in this stipulation set 
forth, were nominated and elected as such, respectively, 
in accordance with the provisions of the Plan anO the 
requirements of all thereof, and the employees so elected 
thereupon became the Employees’ Representatives under 
the Plan for the Plan year 1937-38. Both such nomina¬ 
tions and such election were conducted in such manner 
that the conduct thereof did not in any way inteirfere 
with the business of the Company at the Cambria Plant 
and the normal operations of said Plant continued oiji the 
days when such nominations and election were taking 
place (and the then foremen and superintendents at the 
Cambria Plant would so testify). When any employee 
earning hourly wages voted in the 1937 nominations br in 
the 1937 election at a time during hours during whicji he 
was scheduled to work, the time spent by such employee 
in so voting was not deducted from the total of his ^ork- 
ing hours in the determination of his wages for thej day 
on which he so voted. 

44. At the 1937 election, out of 11,994 employees whose 
names appeared on the lists of voters for all voting districts, 
10,911 employees cast ballots, of which ballots 10,366 tyere 
considered valid by the 1937 Committee and counted as 
votes in the 1937 election. Of such 11,994 employees whose 
names appeared on such lists of voters, 11,479 in the aggre¬ 
gate were working at the Cambria Plant on the day$ on 
which the 1937 election was held and thus were available 

i 

to vote on at least one of such days, so that 90.3 per cent. of 
all employees qualified and available to vote at the 1937 
election cast valid ballots therein. j 

45. Having posted the certificates of election referred 
to in paragraph 42 of this stipulation, the 1937 Committee 
prepared, signed and personally delivered to each employee 
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who had been elected as Employees' Representative in the 

1937 election for the Plan year 1937-38 a letter by which 
the 1937 Committee notified him that he had been so elected 
and that, pursuant to the provisions of Paragraph 1 of Sec¬ 
tion VI of the Plan, the organization meeting of the General 
Body under the Plan would be held at 2 p. m. on March 25, 
1937. The employee referred to in subdivision (c) of para¬ 
graph 7 of this stipulation who acted as a stenographer for 
the 1937 Committee prepared each of such letters for sig¬ 
nature. A copy of the form of such letter shall be received 
in evidence as Respondent’s Exhibit 216 (R. 9655). The 
1937 Committee delivered such letters, respectively, to 
some of such employees who had been elected as Em¬ 
ployees’ Representatives in the 1937 election at their homes, 
to some of them in the Cambria Plant and to some of them 
at other places which were neither at their homes nor 
within the Cambria Plant. 

46. The 1937 list of voters in each 1937 voting district 
was kept by the 1937 Committee at all times up to the 
completion of the 1937 election, except when, for the 
conduct of the 1937 nominations and of the 1937 election, 
it was in the possession of the election board in such voting 
district or of the inspector of the group of voting districts 
in which such voting district was included. While such 
list of voters was in the possession of the 1937 Committee, 
whether before or after the completion of the 1937 
election, no person other than the members of the 1937 
Committee and the Chairman of the then General Body 
under the Plan examined or had access to such list of 
voters at any time and no list of employees who had not 
voted or list of employees who had voted was made, nor 
was any such list given to any person, except that two 
candidates for election as Employees’ Representative in 
one voting district at the 1937 election who disputed 
between themselves which of them had been elected were 
permitted, in the presence of the members of the 1937 
Committee, to examine the 1937 list of voters for such vot- 
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ing district for the purpose of satisfying themselves that 
the one of such candidates who had been certified by the 
1937 Committee as the Employees’ Representative for the 
plan year 1937-8 for such voting district had been prop¬ 
erly certified as such. While such list of voters was in the 
possession of the election board in such voting district or 
of such inspector during both the 1937 nominations and 
the 1937 election, no person other than the members of 
such election board or such inspector examined or had ac¬ 
cess to such list of voters at any time and, except as jhere- 
inafter in this paragraph 46 stated, no list of employees 
who had not voted or list of employees who had votecji was 
made, nor was any such list given to any person. In jsome 
voting districts one or more of the tellers therein, respec¬ 
tively, shortly before each change of shift in the depart¬ 
ment or departments in each of such voting district^ and 
before the close of the polls in each of such voting districts, 
made a list from the 1937 list of voters in each of j such 
voting districts of the names or check numbers of ^hose 
employees on such list of voters who had not voted and one 
(or, in a few instances, two) of such tellers in each of j such 
voting districts, respectively, sought out those of sucbj em¬ 
ployees who had not voted whom they could find and dsked 
them whether or not they desired to vote, in order , that 
such tellers might be sure that all of such employees j who 
desired to vote had an opportunity to vote. The 1937 list 
of voters in each 1937 voting district was in the possession 
of the election board in such voting district only oi^ the 
days when the 1937 nominations and the 1937 election Were 
held. 

47. From the completion of the 1937 election all the 
1937 nominations and election records (including the 1937 
list of voters in each 1937 voting district) were kepj; by 
the 1937 Committee at its said headquarters and all of 
the supplies and forms which had been secured as herein¬ 
before stated for use by the 1937 Committee and by j the 
1937 tellers in the conduct of both the 1937 nominations 
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and the 1937 election in each 1937 voting district but which 
had not been used up therein, and the ballot boxes and 
voting booths, were stored by the 1937 Committee at its 
said headquarters, and thereafter no one had access to such 
records other than the Chairman of the 1937 Committee or 
his successor under the Plan. 

48. At 2 p. m. on March 25, 1937, the entire group of 
employees who had been elected as Employees’ Represen¬ 
tatives at the 1937 election as aforesaid met as, and organ¬ 
ized, the General Body for the Plan year 1937-38 and elected 
the officers of such General Body, pursuant to the provi¬ 
sions of Paragraph 1 of Section VI of the Plan, and, among 
other things, elected from among their number, in accord¬ 
ance with the provisions of Paragraph 3 of Section VI of 
the Plan, a Committee on Rules (also sometimes known as 
the No. 1 Standing Committee and hereinafter in this stipu¬ 
lation sometimes called the 1938 Committee). 

49. The 1938 Committee, acting pursuant to the 
provisions of Paragraph 2 of Section IV of the Plan, ar¬ 
ranged for the conduct of (a) the nominations which were 
held under the Plan on March 9, 1938, pursuant to the 
provisions of Paragraph 1 of Section IV thereof, and (b) 
the election which was held under the Plan on March 15, 
16, 17 and 18, 1938, pursuant to the provisions of such 
Paragraph 1. The 1938 Committee began its work of 
arranging for the conduct of such nominations and 
election about February 17, 1938, and completed its 
work in connection with arranging for the conduct 
thereof, and in connection with the conduct thereof, 
about March 19, 1938, the members thereof working on 
such of the days between said dates and during such 
periods of time on the days on which they did such work 
as was necessary in order that the 1938 nominations and 
election might be held on the respective dates above 
specified on which they were held and that all work in 
connection therewith might be completed on the later 
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date (March 19, 1938). The Chairman of the General 
Body under the Plan, at the request of the 1938 Com¬ 
mittee, assisted it in arranging for the conduct of, and in 
the conduct of, the 1938 nominations and election. | The 
work of the 1938 Committee in connection with thp ar¬ 
rangements for such nominations and election was done 
at the office of counsel to the Plan, at the homes of rpem- 
bers of the 1938 Committee and at the headquarters of 
the 1938 Committee (which were the same as the afore¬ 
said headquarters of the 1937 Committee), except in sp far 
as such work, because of the nature thereof, as hereinafter 
in this stipulation set forth, required that it be done pway 
from such office, homes or headquarters. Copies ofj the 
minutes of the meetings of the 1938 Committee held in 
connection with such arrangements, which meetings Hvere 
held on February 17, 18, 23 and 26, 1938, respectively, £hall 
be received in evidence as Respondent’s Exhibits 217, j 218, 
219 and 220 (R. 9656-61), respectively. Hereinafter in 
this stipulation said nominations are sometimes referred 
to as the 1938 nominations; said election is sometime^ re¬ 
ferred to as the 1938 election; and said nominations j and 
election are sometimes referred to as the 1938 nominations 
and election. Before any of the members of the jl938 
Committee or such Chairman spent any working timje in 
arranging for the conduct of, or in the conduct of, iuch 
nominations and such election in which time they, respec¬ 
tively, would otherwise have worked at their regular jjobs 
in the Cambria Plant, each member of the 1938 Committee 
and such Chairman, respectively, at their respective! re¬ 
quests was excused from his work for such time. The fpre- 
man who was in charge of such work in any case where 
it was necessary or desirable so to do assigned another 
employee of the Company at the Cambria Plant to per¬ 
form such work, and each such foreman would so testify. 
The fact that such Chairman and such members, respec¬ 
tively, were excused from such work did not interfere in 
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any way with the operations of the Cambria Plant (and 
the foremen in charge of such work and the superintendent 
or superintendents of the department or departments in 
which such work was performed would so testify). 

50. The arrangements for the conduct of the 1938 
nominations and election were personally attended to by 
the members of the 1938 Committee. In connection 
with the arrangements for and the conduct of such nomi¬ 
nations and election, the 1938 Committee, acting upon 
the advice of counsel to the Plan, did not make any re¬ 
quests of the Company such as those described in para¬ 
graphs 3 and 4 of this stipulation, but the 1938 Commit¬ 
tee did, however, make certain requests of the Company. 
Such requests were made to the Management through the 
Management’s Special Representative. Such requests were 
(a) that the Company grant to the 1938 Committee per¬ 
mission to conduct the 1938 nominations and election with¬ 
in the Cambria Plant on the respective dates stated in the 
foregoing paragraph 49; (b) that the Company furnish to 
the 1938 Committee (but at the cost and expense of the 
Plan) a list of the names and check numbers of the em¬ 
ployees on the payroll of the Company at the Cambria 
Plant (compiled in groupings of departments into voting 
divisions as specified by the 1938 Committee) on which 
should be indicated those employees who would have been 
on such payroll for at least 60 days immediately prior to 
March 9, 1938, if such employees should continue in the 
employ of the Company until that date, and who were not 
Company officials or persons who had the power to recom¬ 
mend the hiring or discharging of employees or who reg¬ 
ularly held a supervisory position; and (c) that the Com¬ 
pany sell to the Plan the voting booths and ballot boxes 
which subsequently were used in the 1938 nominations 
and election. 

51. In compliance with the first request of the 1938 
Committee described in the foregoing paragraph 50, the 
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Company granted to the 1938 Committee permission 
(without cost or expense to the Plan) to hold thes 1938 
nominations and election within the Cambria Plant, the 
Company stating it to be upon the assumption that'such 
nominations and election would be held substantially in 
the same manner as nominations and elections had ! been 
held under the Plan in previous years and upon the basis 
of the assurance which the 1938 Committee had given to 

I 

the Management that the holding of the 1938 nominations 
and election would not interfere with the operations of 
the Cambria Plant, and upon the understanding that in 
the conduct of such nominations and election (a) j any 
materials and supplies such as voting booths and ballot 
boxes which might be used in such nominations and elec¬ 
tion should be set up in such places that they would not 
interfere with the business of the Company in any Way; 
(b) that the voting in such nominations and election should 
be conducted in such a manner as would not interfere With 
the business of the Company in any way; and (c) that the 
employees would vote only at the time of their change 
of shift, or during their respective lunch periods or dur¬ 
ing spell time for them, respectively, or that the voting 
of the employees should otherwise be so arranged ithat 
there would be no loss of production or other loss to the 
Company as a result of such voting. And, in compliance 
with the second request of the 1938 Committee described 
in the foregoing paragraph 50, the Company furnished to 
the 1938 Committee the list of names and check numbers 
of employees desired by it upon the understanding | (I) 
that the actual cost incurred by the Company in preparing 
such list would be paid by the Plan and (II) that the 1938 
Committee would use such list only in determining j the 
employees who, pursuant to the provisions of Paragraphs 
2 and 3 of Section III of the Plan, were qualified to tote 
in the 1938 nominations and election. In each case wfyere 
the Company was in doubt as to whether or not the name 
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and check number of any employee should be shown on 
such list, representatives of the Company conferred with 
the 1938 Committee, which decided the question involved. 
The 1938 Committee assured the Management that the 
voting booths and ballot boxes used in the 1938 nomina¬ 
tions and election would be set up and the voting would 
be done at such nominations and election, and such nomi¬ 
nations and election would be conducted, in accordance 
with the understanding and conditions hereinbefore stated 
in this paragraph 51 and that such list would not be used 
for any purpose other than that stated in clause (II) 
of this paragraph 51. The letter dated February 22, 1938, 
and the two letters dated February 28, 1938, respectively, 
which the 1938 Committee prepared, signed and person¬ 
ally delivered to the Management’s Special Representa¬ 
tive with respect to such first request of the 1938 Com¬ 
mittee and copies of the letters dated February 23 and 
February 28, 1938, respectively, which the Management’s 
Special Representative prepared, signed and had delivered 
to the 1938 Committee with respect to such first request 
of the 1938 Committee shall be received in evidence as 
Respondent’s Exhibits 221, 222, 223, 224 and 225 (R. 9661-5), 
respectively; and the letter dated February 22, 1938, which 
the 1938 Committee prepared, signed and personally de¬ 
livered to the Management’s Special Representative with 
respect to such second request of the 1938 Committee, the 
enclosure mentioned in such letter, and a copy of the letter 
dated February 23, 1938, which the Management’s Special 
Representative prepared, signed and had delivered to the 
1938 Committee with respect to such second request of 
the 1938 Committee, shall be received in evidence as Re¬ 
spondent’s Exhibits 226, 227 and 228 (R. 9665-70), respec¬ 
tively. The 1938 nominations and election were conducted 
in accordance with such understanding and conditions and 
the Plan paid to the Company on or about March 23, 
1938, in accordance with the understanding stated in clause 
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(I) of this paragraph 51, the actual cost and expense to the 
Company in preparing such list, which amounted to $37.00. 

52. In compliance with the third request of the 1938 

Committee described in paragraph 50 of this stipulation, the 
Company sold to the Plan and the Plan purchased pfior to 
the 1938 nominations and election and subsequent t(j> Feb¬ 
ruary 22,1938, the voting booths and ballot boxes which sub¬ 
sequently were used in the 1938 nominations and election at 
the price of $10.00, which price the Company determined 
to be in excess of the value thereof ($8.76) to the .Com¬ 
pany (as set forth in Respondent’s Exhibit 193 (R. 9453-5), 
to the correctness of which the employee who prepared 
such exhibit would testify), the amount of which price was 
paid by the Plan to the Company on or about Marcih 23, 
1938. The letters dated February 22 and March 2, 1938, 
respectively, which the 1938 Committee prepared, signed 
and personally delivered to the Management’s Special! Rep¬ 
resentative with respect to the purchase by the Plan and 
the sale by the Company to the Plan of such voting booths 
and ballot boxes, and a copy of the letter dated February 
28, 1938, which the Management’s Special Representative 
prepared, signed and had delivered to the 1938 Committee 
with respect to such purchase and sale, shall be received 
in evidence as Respondent’s Exhibits 229, 230 andl 231 
(R. 9670-2), respectively. ' 

53. Further in connection with the arrangements for 

the 1938 nominations and election, the 1938 Committee 
prepared a grouping of the departments of the Cambria 
Plant into 41 voting divisions (hereinafter in this Stip¬ 
ulation sometimes called the 1938 voting districts) pur¬ 
suant to the provisions of Section I of the Plan and various 
forms for use in the 1938 nominations and election such 
as those described in subdivisions (a), (b), (c), (d), |(e), 
(f), (9), (*), (j)> ( fc ) and (i) of paragraph 5 of jthis 

stipulation, except that the form such as that described 
in such subdivision ( l ) was a card instead of a slip. The 



238 


1938 Committee prepared such forms by using the corres¬ 
ponding forms that had been prepared by the 1937 Com¬ 
mittee for, and copies of which had been used in the 1937 
nominations and election, making only such changes therein 
as would make them applicable for use in the 1938 nomi¬ 
nations and election, to wit, changes of dates and names 
of the members of the Committee, and leaving blank those 
parts of such forms which would vary from voting district 
to voting district. A copy of the notice of the 1938 nomi¬ 
nations and election (each of which notices was 22 inches 
by 14 inches in size) shall be received in evidence as 
Respondent’s Exhibit 232 (R. 9672-3). A copy of the form 
of card on which space was provided for the writing in 
of names of the employees at the Cambria Plant who should 
desire to be candidates for nomination for Employees’ Rep¬ 
resentative for the Plan year 1938-1939 (each of which 
cards was 6% inches by 11 inches in size) shall be re¬ 
ceived in evidence as Respondent’s Exhibit 233 (R. 9657). 
A copy of the form of notice for indicating the location of 
the polling place in each 1938 voting district shall be re¬ 
ceived in evidence as Respondent’s Exhibit 234 (R. 9677). 
Each such form of notice (Respondent’s Exhibit 234; R. 
9677) was prepared by affixing a sticker indicating the 
dates of the 1938 nominations and election to a copy of the 
form which had been prepared for use in the 1937 nomi¬ 
nations and election (Respondent’s Exhibit 206; R. 9645) 
and a sufficient supply of which latter form had been in 
the possession of the Committee at its said headquarters 
and owned by the Plan since the 1937 election. A copy 
of “Instructions to Election Boards” for the 1938 nomina¬ 
tions and election shall be received in evidence as Re¬ 
spondent’s Exhibit 235 (R. 9677-8). A copy of the form 
of nominations ballot for use in each 1938 voting dis¬ 
trict in the 1938 nominations as printed for use in 1938 
Voting District No. 38 (which is identical with the 
form of such ballot as printed for use in each of the 
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other 1938 voting districts, except for (a) the num¬ 
ber of the 1938 voting district and (b), with respect 
to the ballots for a few 1938 voting districts, the jnum- 
ber of names or check numbers of employees which 
were permitted to be written thereon as the names or 
check numbers of the employees voted for in such domi¬ 
nations), shall be received in evidence as Respondent’s 
Exhibit 236 (R. 9679). A copy of the form of report [sheet 
for reporting the results of the voting in each 1938 vpting 
district at the 1938 nominations shall be received in evi¬ 
dence as Respondent’s Exhibit 237 (R. 9680). A copy of 
the form of certificate of nominations for the use of the 
1938 Committee in certifying to the voters the name^ and 
check numbers of the employees who had been nominated 
in each 1938 voting district to be candidates for election 
as Employees’ Representative therein for the Plan lyear 
1938-39 shall be received in evidence as Respondent’s Ex¬ 
hibit 238 (R. 9681). A copy of the form of report sheet 
for reporting in each 1938 voting district the results of the 
voting in the 1938 election shall be received in evidence 
as Respondent’s Exhibit 239 (R. 9682). A copy of the 
form of election ballot for use in the 1938 election in each 
1938 voting district as printed after the 1938 nominations 
had been completed for use in the 1938 election in [1938 
Voting District No. 1 (which is identical with the election 
ballot printed for use in such election in each of the ofther 
1938 voting districts, except for (a) the number of j the 
1938 voting district, (b) the names and check numbers 
of the employees who had been nominated as candidjates 
for election as Employees’ Representative for the Plan 
year 1938-39 in such 1938 voting district and (c), ^ith 
respect to the ballots for a few 1938 voting districts,'the 
number of candidates permitted to be voted for) shall be 
received in evidence as Respondent’s Exhibit 240 (R. 9683). 
A copy of the form of certificate of election for the use of 
the 1938 Committee in certifying the name and check niim- 
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ber of the employee or the names and check numbers of 
the employees who the 1938 Committee should determine 
had been elected in each 1938 voting district as Employees' 
Representative or Employees’ Representatives therein for 
the Plan year 1938-39 and the name and check number 
of the employee or the names and check numbers of the 
employees who, pursuant to the Plan, by the 1938 election 
became alternate Employees’ Representative or Employees’ 
Representatives therein shall be received in evidence as 
Respondent’s Exhibit 241; (R. 9684). A copy of the form 
of letter to be sent to each employee to be designated by 
the 1938 Committee to act as a teller in both the 1938 nom¬ 
inations and the 1938 election advising him of his designa¬ 
tion as such shall be received in evidence as Respondent’s 
Exhibit 242 (R. 9685). A copy of the form of card, a copy of 
which card was to be enclosed with each letter in the form 
of such form of letter (Respondent’s Exhibit 242; R. 9685), 
on which card was to be indicated the 1938 voting district 
in which the teller to whom such card was to be sent had 
been assigned to act in both the 1938 nominations and the 
1938 election shall be received in evidence as Respondent’s 
Exhibit 243 (R. 9687). 

54. Further in connection with the arrangements for 
the 1938 nominations and election, the 1938 Committee 
arranged for the printing or mimeographing of and had 
printed or mimeographed the required supply of the 
notice of the 1938 nominations and election and of nomi¬ 
nations ballots and other forms above described for use 
in the 1938 nominations and election, and the Plan paid 
the cost of the printing or mimeographing thereof. In 
connection therewith the 1938 Committee delivered to 
the printer or mimeographer a copy of each of the above 
described forms, to wit, Respondent’s Exhibits 232 to 243 
(R. 9672-87), inclusive, and furnished such printer or mim¬ 
eographer with the information that was necessary, in order 
that such printer or mimeographer might be able properly 
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to fill in such forms for use in each 1938 voting district 
before they should be printed or mimeographed, except 
that such information did not include the names and Check 

I 

numbers of the candidates to be voted for in the 1938 jelec- 
tion (which latter information was furnished to jsuch 
printer or mimeographer only after the 1938 nominations 
had been completed). Neither such printing nor isuch 
mimeographing was done by the Company or by anyj per¬ 
son or organization connected in any way with the Com¬ 
pany. The 1938 Committee also arranged for the purchase 
of, and the Plan purchased, a sufficient supply of scratch 
pads for the use of the 1938 Committee and the 1938 tellers 
in doing their work in preparing for and conducting the 
1938 nominations and election and a sufficient supply of 
pencils for the use of the 1938 Committee and the 1938 
tellers in doing their work in preparing for and conducting 
the 1938 nominations and election and for the use oil the 
voters in the 1938 voting booths. Such scratch pads, and 
such pencils were not purchased from the Company or \rom 
any person or organization connected in any way With 
the Company. 

55. Further in connection with the arrangements! for 
the 1938 nominations and election, pursuant to the pro¬ 
visions of Paragraphs 2 and 3 of Section III of the ijdan, 
the 1938 Committee prepared for each 1938 voting district 
a list of employees entitled to vote in the 1938 nominations 
and in the 1938 election therein (hereinafter in this Stip¬ 
ulation sometimes referred to as the 1938 list of voters), 
which list was used in the conduct of both the 1938 nomi¬ 
nations and in the 1938 election in such voting district, j 

56. The 1938 Committee also selected certain empjloy- 
ees of the Company at the Cambria Plant and desig¬ 
nated them as tellers to comprise the election boards in 
each 1938 voting district in the 1938 nominations and 
election, and the 1938 Committee wrote and personally 
delivered to each teller who had been designated by it as 
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aforesaid a letter in the form of the form of letter which 
is Respondent’s Exhibit 242 (R. 9685 ) with which such letter 
was enclosed a card in the form of the form of card which 
is Respondent’s Exhibit 243 (R. 9687) and on which card 
was noted the 1938 voting district in which such teller had 
been assigned to act in both the 1938 nominations and the 
1938 election. The 1938 Committee delivered such letters, 
in the form of such form of letter, respectively, to some of 
such tellers at their homes, to some of such tellers in the 
Cambria Plant and to some of such tellers at other places 
which were neither at their homes nor within the Cambria 
Plant. The tellers so selected are hereinafter in this stipu¬ 
lation sometimes referred to as the 1938 tellers. Prior to 
the day of the 1938 nominations, the 1938 tellers, at the 
request of the 1938 Committee, in so far as they were or 
would have been scheduled for work on the days of the 
1938 nominations and the 1938 election, were excused or 
were not scheduled on such days. The foremen who were, 
respectively, in charge of such work in any case where it 
was necessary or desirable so to do scheduled other em¬ 
ployees of the Company at the Cambria Plant to perform 
such work, and each such foreman would so testify. The 
fact that such tellers, respectively, did not work on the days 
of such nominations and election did not interfere in any 
way with the operations of the Cambria Plant (and the 
foremen in charge of such work and the superintendents 
of the departments in which such work was performed 
would so testify). 

57. Further in connection with the arrangements for, 
and before the day of the 1938 nominations, the 1938 Com¬ 
mittee placed in the ballot box for each 1938 voting district 
a sufficient supply of supplies and forms, a copy of the In¬ 
structions to Election Boards and the 1938 list of voters in 
such voting district for use in such voting district in the 
1938 nominations in the same manner as is described in 
paragraph 11 of this stipulation with respect to the 1937 
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nominations, and a card such as Respondent’s Exhibit 233 
(R. 9675) on which the 1938 Committee had written, in the 
same manner as is described in such paragraph li, the 
names and check numbers that had been written On the 
copy of the card which had been posted in such voting dis¬ 
trict in the manner hereinafter described in paragraph 59 
of this stipulation and also the names and check numbers 
of any other employees who had indicated to the Comikittee 
a desire to be nominated in such voting district as Candi¬ 
dates for election as an Employees’ Representative therein 
for the Plan year 1938-39. Having placed in such ballot 
box the things referred to in this paragraph 57, thei 1938 
Committee locked such ballot box and retained thb key 
thereto until such ballot box and key were delivered t!o the 
inspector for the group of 1938 voting districts in which 
such voting district was included as hereinafter stated in 
paragraph 61 of this stipulation. 

58. The polling place for each 1938 voting district for 
both the 1938 nominations and the 1938 election w^s se¬ 
lected by the 1938 Committee. Before the polling plape in 
any 1938 voting district was selected by the 1938 Committee 
for the 1938 nominations and election, a member of the 
1938 Committee conferred with the superintendent of the 
department in which such proposed polling place was to be 
located and determined that the place which was fipally 
selected was such a place that the location of a polling place 
and the setting up of a voting booth or of voting bpoths 
there would not interfere with the business of the Company 
in any way; and the location of such polling place was 
approved by such superintendent. Each such polling jj>lace 
was so located within such voting district that, with very 
few exceptions, all the voters in such voting district cbuld 
in a very short time reach such polling place fromj the 
places where they, respectively, worked. The voting booths 
and ballot box were so located at each such polling pjlace 
that (a) the voting there could be and was expeditiously 
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conducted without the using of any appreciable amount of 
time by any employee in voting and (b) no persons other 
than the 1938 tellers at such polling place and those who 
were voting thereat were in the immediate vicinity of 
such polling place while the voting was going on there. 

59. On March 8, 1938, the day before the 1938 nomina¬ 
tions, the members of the 1938 Committee set up the voting 
booth or voting booths at the polling place for each 1938 
voting district for both the 1938 nominations and the 1938 
election and such voting booth or voting booths remained in 
such voting district during the time between such nomina¬ 
tions and such election. During such time the voting booth 
or voting booths in some voting districts in such nomina¬ 
tions and election remained therein set up and those in 
some of such voting districts remained therein folded up or 
disassembled. The 1938 Committee used in delivering the 
voting booths at each 1938 voting district a truck which was 
not owned and the use of which was not controlled by the 
Company and such truck was hired by the 1938 Committee 
and the cost of the use thereof paid for by the Plan. No 
part of the cost of loading such booths on, or of unloading 
such booths from, such truck or otherwise in handling or 
setting up such booths was paid for by the Company. At 
the time when the members of the 1938 Committee set up 
such voting booth or voting booths they posted thereon in 
each 1938 voting district a copy of the notice of the 1938 
nominations and election (Respondent’s Exhibit 232; R. 
9672-3) and a copy of the card on which space was pro¬ 
vided for the writing in of the names of employees who 
desired to be candidates for nomination for Employees’ 
Representative under the Plan for the Plan year 1938-39 
in such voting district. 

60. All of the 1938 voting districts were classified by 
the 1938 Committee for both the 1938 nominations and the 
1938 election into eight different groups of 1938 voting dis¬ 
tricts. The five members of the 1938 Committee, the then 
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Vice-Chairman of the General Body under the Planj and 
two other members of the General Body who had been 
members of the Committee on Rules under the Plan in 
previous years, at the request of the 1938 Committee, 
acted as inspectors and supervised the conduct by the tellers 
of said nominations and election in the 1938 voting districts, 
a different member of the 1938 Committee acting in pach 
of five of such groups of such voting districts and such 
Vice-Chairman and such two members of the General 
Body acting in the sixth, seventh and eighth thereof^ re¬ 
spectively. 

61. At approximately 5:45 o’clock a. m. on Marcjh 9, 
1938, and before the opening of the polls for nominations 
on that day, the 1938 Committee delivered to the inspector 
for each group of 1938 voting districts the ballot box for 
each voting district included within such group andj the 
key to such ballot box. Such inspector thereupon delivered 
each such ballot box and key to the 1938 tellers in pach 
such voting district. At the time of the delivery thereof to 
such tellers, each such ballot box was locked and contained 
the things that the 1938 Committee had placed thereip, as 
stated above in paragraph 57 of this stipulation. 

62. Each of the inspectors referred to in paragraph (j>0 of 
this stipulation had in his possession a list which shqwed 
information with respect to the 1938 nominations sinjiilar 
to that set forth in paragraph 16 of this stipulation witlji re¬ 
spect to the 1937 nominations. 

63. The 1938 Committee designated three tellers ad the 
election board at the 1938 nominations held on Marcjh 9, 
1938, at the polling place in each 1938 voting district |(ex¬ 
cept in the two smallest voting districts, in which two tellers 
were designated). The election board in each 1938 voting 
district conducted the 1938 nominations therein, |and 
the voting in the 1938 nominations therein was done, in 
the same manner as the 1937 nominations were conducted 
by the 1937 election board in each of the 1937 voting jdis- 
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tricts and the voting was done therein, as is described in 
paragraphs 18,19 and 20 of this stipulation, except that such 
election board posted on a voting booth in such voting dis¬ 
trict (a) the card for such voting district (in the form of 
Respondent’s Exhibit 233; R. 9675) on which the 1938 Com¬ 
mittee had written the names and check numbers of those 
employees whose desire to be nominated in such voting dis¬ 
trict as candidates for election as Employees’ Representa¬ 
tive therein for the Plan year 1938-39 had been indicated, 
and (b) the polling place notice for such voting district 
(which was in the form of Respondent’s Exhibit 234; R. 
9677) and on which had been filled in the information called 
for thereby. Each of the employees whose desire to be nom¬ 
inated in each voting district as such candidates had been so 
indicated would testify that his name and check number 
appeared as aforesaid on such card; and each of the em¬ 
ployees who voted in the 1938 nominations would give testi¬ 
mony to the same effect with respect thereto as is stated in 
paragraph 19 of this stipulation with respect to employees 
who voted in the 1937 nominations. 

64. At some time on the day of the 1938 nominations 
(March 9, 1938) the tellers in each of the 1938 voting dis¬ 
tricts were given an opportunity to vote and voted in the 
same manner as the tellers in each of the 1937 voting dis¬ 
tricts were given an opportunity to vote and voted in the 
1937 nominations, as described in paragraph 21 of this stip¬ 
ulation. 

65. The polls in each 1938 voting district were kept open 
on the day of the 1938 nominations, March 9, 1938, until 
such time as all the employees qualified to vote in such vot¬ 
ing district had voted or had been given a reasonable oppor¬ 
tunity to vote. The polls in each 1938 voting district opened 
on the day of the 1938 nominations at approximately 6 a.m. 
and remained open in each such voting district until the 
time above stated in this paragraph 65, which time varied in 
the various 1938 voting districts at such nominations from 
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approximately 7 p.m. on such day until approximately 1 
a. m. on the following day (March 10,1938) depending upon 
working schedules in the department or departments in 
such respective voting districts, but in each of such yoting 
districts, until a time at least one hour after the time jof the 
last change of shift which occurred in the 24-hour period 
after 6 a. m., March 9, 1938, in the department or depart¬ 
ments within such voting district. 

66. Immediately upon the closing of the polls inj each 
1938 voting district in the 1938 nominations, the tellers com¬ 
prising the election board therein correctly counted the 
ballots which had been cast in such nominations ini such 
voting district and correctly tabulated the results of the 
voting therein on the three copies of the report sheetj (Re¬ 
spondent’s Exhibit 237; R. 9680) which the 1938 Cormpittee 
had furnished to them as stated above in such a manner as 
to show the number of votes cast for each employee jvoted 
for. Each of such tellers signed each of such three Report 
sheets. Such tellers then posted one copy of such report 
sheets on a voting booth at the polling place in such yoting 
district, placed a second copy of such report sheets ip the 
ballot box which had been used in the 1938 nominations al 
such polling place, together with all other supplies! and 
forms which had been furnished to such tellers as stated 
above for use at the 1938 nominations at such polling place 
and which had not been used in such nominations. jE>uch 
tellers replaced in such ballot box the ballots which] had 
been cast in such nominations and which they had counted 
as aforesaid. Such tellers then locked such ballot boxj and 
took it together with the third copy of such report sheets 
to the headquarters of, and there delivered them to; the 
1938 Committee. 

67. In counting the ballots cast in each 1938 voting dis¬ 
trict at the 1938 nominations, the tellers therein, in accord¬ 
ance with the provisions of Paragraph 6 of Section IV of the 
Plan, counted any ballot on which the name or check njum- 
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ber of the same person appeared more than once as a vote 
for such person only once and, in accordance with the pro¬ 
visions of Paragraph 7 of Section IV of the Plan, treated as 
void any ballot on which the number of persons whose 
names or check numbers had been written exceeded the 
permitted number as stated on such ballot. 

68. The 1938 Committee checked the report sheet for 
each 1938 voting district which the 1938 tellers therein had 
submitted to it and determined the correctness of the tab¬ 
ulation thereon in the same manner as that described in 
paragraph 25 of this stipulation with respect to the 1937 
nominations and then filled in and signed the form of cer¬ 
tificate of nomination (Respondent’s Exhibit 238; R. 9681) 
for such voting district as the 1937 Committee had done as 
stated in paragraph 25 of this stipulation with respect to 
the 1937 nominations, and the 1938 Committee then posted 
such certificate of nomination on the voting booth or one of 
the voting booths in such voting district. 

69. The candidates for election as Employees’ Repre¬ 
sentative in each 1938 voting district having been deter¬ 
mined as aforesaid, the 1938 Committee arranged for the 
printing of and had printed (at the cost and expense of the 
Plan) a specified number of election ballots for such voting 
district which the 1938 Committee had determined would 
be sufficient for use in the conduct of the 1938 election there¬ 
in. The 1938 Committee furnished to the printer by voting 
districts and in the order of the number of votes received 
by them, respectively, at the 1938 nominations the names 
and check numbers of such candidates. Such election ballots 
were in the form of Respondent’s Exhibit 240 (R. 9683) and 
had printed thereon in the order of the number of votes 
which they, respectively, had received in the 1938 nomina¬ 
tions in each voting district the names and check numbers 
of the employees who had been nominated in such nomina¬ 
tions as candidates for Employees’ Representative or Em¬ 
ployees’ Representatives in such voting district, the name of 
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the candidate who had received the largest number of j votes 
appearing first. j 

70. Before March 15, 1938, the date on which th^ 1938 
election began, the 1938 Committee placed in the ballpt box 
for each 1938 voting district a sufficient supply of supplies 
and forms for use in such voting district in the 1938 election, 
a copy of the Instructions to Election Boards and thej 1938 
list of voters in such voting district, as had been done by 
the 1937 Committee with respect to the 1937 election! as is 
described in paragraph 27 of this stipulation. 

71. Prior to March 9, 1938, the 1938 Committee deter¬ 
mined that it was reasonably necessary that the 1938[elec¬ 
tion be held on more than one day in order to conform', with 
working schedules and in order to give all employees en¬ 
titled to vote a reasonable opportunity to vote at such!elec¬ 
tion as required by the provisions of Paragraph 1 of Section 
IV of the Plan. Accordingly, the 1938 Committee [fixed 
March 16, 17 and 18, 1938, as the days on which thej 1938 
election should be continued and fixed that one of such! days 
on which the 1938 election was continued in each 193Sj vot¬ 
ing district as the day on which such election should b^ con¬ 
tinued in such voting district. The 1938 election begdn on 
March 15, 1938, and, pursuant to the provisions of Para¬ 
graph 1 of Section IV of the Plan and in accordance [with 
action taken by the 1938 Committee as aforesaid, the [1938 
election was continued on March 16, 17 and 18, 193p, as 
aforesaid, such election being held on a total of two [days 
only in each 1938 voting district. 

72. At approximately 5:45 a. m. on March 15, 1938, 
the first day on which the 1938 election was held in [each 
1938 voting district and before the opening of the polljs for 
the election on that day, the 1938 Committee delivered to 
the inspector for the group of 1938 voting districts in wfhich 
such voting district was included the ballot box for such 
voting district and the key thereto. Such inspector there¬ 
upon delivered such ballot box to the 1938 tellers in such 
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voting district. At the time of the delivery thereof to such 
tellers such ballot box was locked and contained the things 
that the 1938 Committee had placed therein as stated above 
in paragraph 70 of this stipulation. 

73. Each of the inspectors referred to in paragraph 60 
of this stipulation had in his possession, on each day on 
which the 1938 election was held in the group of 1938 voting 
districts for which he was acting as inspector, a list which 
showed information identical with that described in para¬ 
graph 62 of this stipulation. 

74. The number of the tellers which the 1938 Com¬ 
mittee designated as the number for the election board 
in each 1938 voting district for the 1938 election is the 
same as the 1938 Committee designated for the election 
board in such voting district for the 1938 nominations, as 
stated in paragraph 63 of this stipulation, except for the 
election board in one 1938 voting district for which two 
tellers had been designated for the 1938 nominations, for 
which election board a third teller was designated for the 
1938 election. The election board in each of the 1938 vot¬ 
ing districts conducted the 1938 election therein, and the 
voting in the 1938 election therein was done, in the same 
manner as the 1937 election was conducted by the 1937 
election board in each of the 1937 voting districts and the 
voting was done therein, as is described in paragraphs 32, 
33 (disregarding the exception therein stated with respect 
to 1937 Voting District No. 51) and 34 of this stipulation. 

75. In the 1938 election the tellers in each 1938 voting 
district were given an opportunity to vote and voted in 
the same manner as is described in paragraph 21 of this 
stipulation with respect to the 1937 nominations. 

76. The polls in each voting district in the 1938 election 
were kept open on the first day on which such election was 
held therein (March 15, 1938) until such time as all of the 
employees qualified to vote in such voting district who were 
working in the Cambria Plant in such voting district on 
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that day had voted or had been given a reasonable j oppor¬ 
tunity to vote, and such polls were kept open on the (second 
day on which the 1938 election was held in such! voting 
district until such time as all the employees qualified to 
vote in such voting district had voted or had been given a 
reasonable opportunity to vote. The polls in each such 
1938 voting district on each day on which the 1938 election 
was held therein opened at approximately 6 a. m. alnd re¬ 
mained open until the time above stated in this paragraph 
76, which time varied in the various 1938 voting districts 
from approximately 7 p. m. on each such day until approx¬ 
imately 1 a. m. on the following day, depending upon (work¬ 
ing schedules in the department or departments irjt such 
respective voting districts, but in each such voting district, 
on each day on which the 1938 election was held therein, 
such polls remained open until a time at least onq hour 
after the time of the last change of shift which occurred 
in the department or departments in such voting district 
in the 24-hour period after 6 a. m. on such day. 

I 

77. Immediately upon the closing of the polls ini each 
1938 voting district on the first day on which the| 1938 
election was held therein, the 1938 tellers comprising the 
election board in such voting district, under the direction 
of the inspector for the group of 1938 voting districts in 
which such voting district was included, replaced ih the 
ballot box for such voting district all the supplied and 
forms which had been contained therein at the time jwhen 
such tellers had received such ballot box from such in¬ 
spector as above stated (except the ballots which had j been 
used in voting in such voting district and which werej then 
in such ballot box) and then locked and sealed such ballot 
box and delivered it together with the key thereto as direct¬ 
ed by such inspector. 

78. At approximately 5:45 o’clock a. m. on the second 
day on which the 1938 election was held in each 1938j vot¬ 
ing district and before the opening of the polls in such 
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voting district for the 1938 election on that day, the in¬ 
spector for the group of 1938 voting districts in which such 
voting district was included delivered, or caused to be 
delivered, to the tellers in such voting district the ballot box 
for such voting district which had been used by such tellers 
in such voting district on the first day on which the 1938 
election had been held therein and which ballot box was 
locked and had thereon unbroken the seal which such 
tellers had placed thereon at the close of the first day on 
which such election had been held in such voting district, 
as is described in the foregoing paragraph 77. 

79. Upon the receipt by the tellers in each 1938 vot¬ 
ing district from the inspector for the group of 1938 voting 
districts in which such voting district was included of 
the ballot box for such voting district as stated in the 
foregoing paragraph 78, such tellers broke the seal on 
such ballot box, opened it and removed therefrom the 
supplies and forms which had been replaced therein as 
stated in paragraph 77 of this stipulation, and thereafter 
on such second day on which the 1938 election was held 
in such voting district such tellers conducted such election 
and the voting was conducted and done therein in the 
same manner as was the voting on the first day on which 
such election was held in such voting district. 

80. Immediately upon the closing of the polls on the 
second day on which the 1938 election was held in each 
1938 voting district as aforesaid, the tellers comprising 
the election board therein correctly counted the ballots 
which had been cast in such election in such voting dis¬ 
trict on both days of such election, and correctly tabu¬ 
lated the results of the voting therein on the three copies 
of the report sheet (Respondent’s Exhibit 239; R. 9682) 
which the 1938 Committee had furnished to them as stated 
above in such a manner as to show the number of votes 
cast for each candidate for election as Employees’ Repre¬ 
sentative in such voting district. Each of such tellers 
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then signed each of such three report sheets and, inj the 
same manner as had been done as stated in paragraph 66 
of this stipulation with respect to the 1938 nominations, 
they placed in the ballot box which had been used iri the 
1938 election at the polling place in such voting district 
all the supplies and forms which had been furnished to 
such tellers as stated above for use at the 1938 election 
at such polling place and which had not been usejd in 
such election, except one copy of such report sheets,; and 
replaced in such ballot box the ballots which had fceen 
cast in such election and which they had counteji as 
aforesaid. Such tellers then locked such ballot box! and 
took it, together with such copy of such report sheets, to 
the headquarters of, and there delivered them to,| the 
1938 Committee. 

81. In counting the ballots cast in each 1938 vbting 
district at the 1933 election the tellers therein, in accord¬ 
ance with the provisions of Paragraph 12 of Section IV of 
the Plan, treated as void any ballot on which the ntujnber 
of persons voted for exceeded the number to be \foted 
for as stated on such ballot. 

82. The 1938 Committee checked the report sheqt for 
each 1938 voting district which the tellers thereinj had 
submitted to it and determined the correctness of the tabu¬ 
lation thereon in the same manner as that described in 
paragraph 25 of this stipulation with respect to the 1 1937 
nominations. The 1938 Committee filled in and signeci the 
form of certificate of election (Respondent’s Exhibit 241; 
R. 9684) for such voting district in the same manner as 
the 1937 Committee had done as stated in paragraph 42 
of this stipulation with respect to the 1937 election. 

83. The 1938 nominations and election were j con¬ 
ducted in accordance with the provisions of the Plafi and 
the requirements of all thereof. Such nomination^ and 
election were by secret ballot, and no person whose jiame 
did not appear on a 1938 list of voters cast a ballot at 
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such nominations or in such election. Each employee 
who cast a ballot at either such nominations or such 
election received and cast only one ballot and marked or 
refrained from marking his ballot in secret and folded it, 
printing inside, and then personally deposited it so folded 
in the ballot box in his voting district under the super¬ 
vision of the election board therein in such a manner that 
no one could see how or whether or not such employee 
had marked his ballot or for whom he had voted. Elec¬ 
tioneering was not permitted within 50 feet of the polling 
place in any 1938 voting district and none of the members 
of the election board in any 1938 voting district engaged 
in any electioneering at any place on any of the days on 
which such nominations or such election were held. 
During the 1938 nominations and the 1938 election em¬ 
ployees who were entitled to vote in any 1938 voting 
district were not permitted to be within 50 feet of the 
polling place in such voting district, except when such 
employees were approaching or leaving such polling place 
or were waiting to vote or were engaged in voting thereat, 
and during such nominations and election no one other 
than such employees as aforesaid and the 1938 tellers in 
such voting district and the inspectors described in para¬ 
graph 60 of this stipulation was permitted to be within 50 
feet of the polling place therein. All the employees who 
were certified to have been nominated at the 1938 nomi¬ 
nations as candidates for election at the 1938 election as 
Employees' Representatives under the Plan and all the 
candidates or other employees who were certified to have 
been elected at the 1938 election as Employees’ Repre¬ 
sentatives under the Plan for the Plan year 1938-39, all 
as hereinbefore in this stipulation set forth, were nomi¬ 
nated and elected as such, respectively, in accordance with 
the provisions of the Plan and the requirements of all 
thereof, and the employees so elected thereupon became 
the Employees’ Representatives under the Plan for the 
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Plan year 1938-39. Both such nominations and such election 
were conducted in such manner that the conduct thereof 
did not in any way interfere with the business of the Com¬ 
pany at the Cambria Plant, and the normal operations of 
said Plant continued on the days when such nominations 
and election were taking place (and the then foremen and 
superintendents at the Cambria Plant would so tesjtify). 
When any employee earning hourly wages voted iiji the 
1938 nominations or in the 1938 election at a time diiring 
hours during which he was scheduled to work, the j time 
spent by such employee in so voting was not deducted |from 
the total of his working hours in the determination of his 
wages for the day on which he so voted. 

i 

84. At the 1938 election, out of 7,947 employees vi;ho se 
names appeared on the 1938 lists of voters for all 11938 
voting districts, 6,559 employees cast ballots, of vfhich 
ballots 6,109 were considered valid by the 1938 Commjittee 
and counted as votes in the 1938 election. Of such 7,947 
employees whose names appeared on such list of vciters, 
7,557 in the aggregate were working at the Cambria Plant 
on the days on which the 1938 election was held and ithus 
were available to vote on at least one of such days, so j that 
80.8% of all employees qualified and available to vote at 
the 1938 election cast valid ballots therein. 

85. The names of the employees who had teen 
elected Employees’ Representatives in the 1938 election 
having been determined, the 1938 Committee prep4red, 
signed and personally delivered to each employee who i had 
been elected Employees’ Representative in the 1938 elec¬ 
tion for the Plan year 1938-39 a letter by which the 1938 
Committee notified him that he had been so elected jand 
that, pursuant to the provisions of Paragraph 1 of Section 
VI of the Plan, the organization meeting of the Genieral 
Body under the Plan would be held at 2 p. m., Marcli 28, 
1938. A copy of the form of such letter shall be received 
in evidence as Respondent’s Exhibit 244 (R. 9687). The 
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1938 Committee delivered such letters, respectively, to 
some of such employees who had been elected as Em¬ 
ployees’ Representatives in the 1938 election at their homes, 
to some of them in the Cambria Plant, and to some of 
them at other places which were neither at their homes 
nor within the Cambria Plant. 

86. The 1938 list of voters in each 1938 voting district 
was kept by the 1938 Committee at all times up to the 
completion of the 1938 election, except when, for the con¬ 
duct of the 1938 nominations and of the 1938 election, 
it was in the possession of the election board in such voting 
district or of the inspector of the group of voting districts 
in which such voting district was included. While such 
list of voters was in the possession of the 1938 Committee, 
whether before or after the completion of the 1938 elec¬ 
tion, no person other than the members of the 1938 Com¬ 
mittee and the Chairman of the then General Body under 
the Plan examined or had access to such list of voters at 
any time and no list of employees who had not voted or 
list of employees who had voted was made, nor was any 
such list given to any person. While such list of voters 
was in the possession of the election board in such voting 
district or of such inspector during both the 1938 nomi¬ 
nations and the 1938 election, no person other than the 
members of such election board or such inspector exam¬ 
ined or had access to such list of voters at any time and, 
except as hereinafter in this paragraph 86 stated, no list 
of employees who had not voted or list of employees who 
had voted was made, nor was any such list given to any 
person. In some voting districts one or more of the 
tellers therein, respectively, shortly before each change 
of shift in the department or departments in each of such 
voting districts and before the close of the polls in each 
of such voting districts, made a list from the 1938 list of 
voters in each of such voting districts of the names or 
check numbers of those employees on such list of voters 




I 


257 

who had not voted and one (or, in a few instances, |two) 
of such tellers in each of such voting districts, respectively, 
sought out those of such employees who had not yoted 
whom they could find and asked them whether o t not 
they desired to vote, in order that such tellers might be 
sure that all of such employees who desired to vote had 
an opportunity to vote. The 1938 list of voters in j each 
1938 voting district was in the possession of the election 
board in such voting district only on the days when the 
1938 nominations and the 1938 election were held. 

87. From the completion of the 1938 election all the 
1938 nominations and election records (including the 
1938 list of voters in each 1938 voting district) were | kept 
by the 1938 Committee at its said headquarters and all 
of the supplies and forms which had been secured as 
hereinbefore stated for use by the 1938 Committed and 
by the 1938 tellers in the conduct of both the 1938 nomi¬ 
nations and the 1938 election in each 1938 voting district 
but which had not been used up therein and the dallot 
boxes and voting booths were stored by the 1938 Com¬ 
mittee at its said headquarters in space which is rdnted 
by the Plan from the Company, and thereafter no! one 
had access to such records other than the Chairman of 
the 1938 Committee or his successor under the Plan. | 

88. In reliance upon the advice of counsel as herein¬ 
after set forth, the Company paid all the expenses incident 
to the conduct of the nominations and election held upider 
the Plan in 1936 and all the expenses incident to the Icon- 
duct of the 1937 nominations and election. As a part of 
such expenses, the Company compensated each of| the 
members of the 1937 Committee and the Chairman of 
the then General Body under the Plan for that part of 
the time spent by them, respectively, at places pther 
than homes of the members of the 1937 Committee ; and 
other employees of the Company at the Cambria iflant 
in arranging for and conducting the 1937 nominations 
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and election as above set forth (the time at such homes 
being a small part of all the time so spent by them) and 
each of the 1937 tellers for all the time spent by them, 
respectively, in conducting such nominations and election 
as above set forth at the same rate of pay that such 
members of the 1937 Committee, such Chairman and 
such tellers, respectively, would have received for such 
time had they spent such time working at their regular 
jobs in such plant. The advice of counsel was given as 
aforesaid immediately upon the enactment of the National 
Labor Relations Act on July 5, 1935, by the firm of 
Cravath, de Gersdorff, Swaine & Wood, General Counsel 
for the Company, and was that said Act could not con¬ 
stitutionally be applied to the relations between the Com¬ 
pany and its employees; and one or more of the members 
of said firm would so testify. The Company relied upon 
such advice and, from said date until immediately after 
the decision on April 12, 1937, by the Supreme Court of 
the United States in National Labor Relations Board v. 
Jones & Laughlin Steel Corporation, 301 U. S. 1, acted 
upon the assumption that said Act did not apply to such 
relations. Promptly after said decision, said General 
Counsel for the Company advised it that it should regard 
said Act as constitutionally applicable to the relations 
between the Company and its employees; and one or 
more of the members of said firm would so testify. Con¬ 
sequently, the Company did not pay for any time spent 
by the members of the 1938 Committee or by the Chair¬ 
man of the then General Body under the Plan or by the 
1938 tellers or by any other person or persons in the 
conduct of the 1938 nominations or in the conduct of the 
1938 election or pay any of the other expenses incident 
to the conduct of such nominations or of such election; 
but some payment was made for such time and the Plan 
paid for such time in an amount or in amounts fixed by 
the Plan and the Plan paid all such other expenses. 
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The foregoing stipulation and agreement shall not 
mean or be construed to mean that any witness who has 
heretofore given testimony in these proceedings on any 
matters hereinabove set forth would, if called as a witness 
pursuant to the provisions of the opening paragraph of 
this stipulation, contradict in any respect the testimony 
heretofore given by him; and the signing of this stipulation 
by the attorneys for the National Labor Relations fcoard 
shall not constitute an admission of the correctness ojf any 
statement of fact as hereinabove in this stipulation set 
forth to which it is hereinabove stated that witnesses for 
the respondent Bethlehem Steel Company would testify 
as hereinabove in this stipulation set forth. j 

I 

Dated, June 10, 1938. 

i 

MARTIN I. ROSE j 

EARLE K. SHAWE j 

Attorneys for the National Labor Relations 
Board. j 

i 

MORGAN V. JONES, JR. 

Counsel for Plan of Employees' Representa¬ 
tion at the Cambria Plant of Bethlehem 
Steel Company at Johnstown , Pa., Inter¬ 
vener. 

I 

CRAVATH, De GERSDORFF, SWAINE & 
WOOD 

j 

Counsel for respondent Bethlehem Steel 
Company. j 

LEE PRESSMAN j 

Counsel for Steel Workers Organizing Com¬ 
mittee. 
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Jurisdiction. 

Statement of the case .. 

Proceedings before the Board.. 

Nature of petitioners’ business... 

The unfair labor practices. 

The Board’s order. 

Proceedings in this Court... 

Summary of Argument. 

Argument. ... 

Point I. The Board’s findings of fact with respect to the unfair 
labor practices are supported by substantial evidence. 
Upon the facts so found, the petitioners have engaged 
and are engaging in unfair labor practices within the 
meaning of Section S (1) and (2) of the Act. 

A. By maintaining the Plans of Employees’ Representation 

in existence since July 5, 1935, petitioners have en¬ 
gaged and are engaging in unfair labor practices 
within the meaning of Section 8 (2). 

1. History of the Plans prior to July 5, 1935. 

2. Formal structure of the Plans as they existed from 

1918 to April 1937. 

3. Operation of the Plans prior to April 1937. 

4. The 1937 Amendments to the Plans.. 

5. Operation of the Plans after the 1937 Amendments.. 

6. Illegality of the Plans... 

B. The acts of the Company in promoting the Plans and 

discouraging other organizations constitutes a viola¬ 
tion of Section 8 (1) of the Act. 

C. By employing Pinkerton’s National Detective Agency, 

Inc., for the purpose of industrial espionage, petitioners 
engaged in unfair labor practices within the meaning 
of Section 8(1) . 

D. By donating $36,000 to the Mayor of Johnstown while a 

strike of the Company’s employees was there in 
progress, petitioners sought to secure a continuance 
of the Mayor’s anti-union conduct and thereby en¬ 
gaged in unfair labor practices within the meaning of 

Section S (1). 

Point II. The Board properly held the Corporation to be an 
employer within the meaning of Section 2 (2) of the 
Act and to be responsible for the foregoing unfair labor 
practices... 
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Argument—Continued. Fag* 

Point III. The Board’s order is wholly valid and proper under the 

Act.. 77 

A. The order to cease and desist from “in any other manner 

interfering with, restraining, or coercing”. 77 

B. The order to cease and desist from dominating or inter¬ 

fering with the administration “of any other labor 
organization”.. 80 

C. The order is properly directed against petitioners’ “suc¬ 

cessors and assigns”.. SI 

D. The order requiring petitioners to withdraw recognition 

from and completely disestablish the Plans is proper.. S3 
Point IV. Petitioners received a full and fair hearing in the pro¬ 
ceedings before the Board.. 84 

A. The contention that the conduct of the Trial Examiner 

deprived petitioners of a full and fair hearing... $4 

1. The Trial Examiner manifested neither bias, par¬ 

tiality, nor unfairness. S6 

2. Absence of objections or motions... 90 

3. Absence of prejudice.. 91 

B. Petitioners were not denied a fair trial or due process of 

law by reason of the application to them of the Board’s 
rules and regulations governing the issuance of subpenas. 93 

C. The procedure followed by the Board in the preparation 

and issuance of its 'decision and order did not deprive 
petitioners of a fair hearing and due process of law.... 95 

Point V. The application to adduce additional evidence should 

be denied.. 95 

Conclusion. 97 
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In the United States Court of Appeals 
for the District of Columbia 


Nos. 7503 and 7538, Consolidated 
Bethlehem Steel Company (a Pennsylvania Cor|po- 

RATION) AND BETHLEHEM STEEL CORPORATION j (a 

Delaware Corporation), petitioners; and Plan|of 
Employees’ Representation at the Steelton (Pk.) 
Plant of Bethlehem Steel Company ; Plan of Em¬ 
ployees' Representation at the Cambria Plant | of 
Bethlehem Steel Company, Johnstown, Pa.; And 
Steel Workers Organizing Committee, interveners 

v. | 

National Labor Relations Board, respondent 


Association of Employees at the Maryland Plant |of 
the Bethlehem Steel Company, an Unincorpo¬ 
rated Association, petitioner 

v. | 

National Labor Relations Board, respondent ! 


O .V PET IT l ns FOR REV I FAY ASD REQUEST FOR EX FORCEMEKT OF 
AX ORDER OF THE XATIOXAL LAIIOR RELATIOXs HOARD 


BRIEF FOR THE NATIONAL LABOR RELATIONS BOARD 

i 


JURISDICTION 

I 

These cases come before the Court upon petitions 
by Bethlehem Steel Company and Bethlehem St^el 

2S7748—41 1 (1) 
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Corporation and by Association of Employees at the 
Maryland Plant of the Bethlehem Steel Company, to 
review and set aside an order issued by the National 
Labor Relations Board and upon the Board’s' request 
for enforcement of its order. By leave of Court the 
Plans of Employees’ Representation at the Steelton, 
Pennsylvania, and the Cambria plants of the Bethle¬ 
hem Steel Company and the Steel Workers Organizing 
Committee were permitted to intervene and file briefs. 
The cases were consolidated by order of this Court. 
The Board’s decision, including its findings of fact, 
conclusions of law, and order (R. XI, 10868) is re¬ 
ported at 14 N. L. R. B. 539. This Court has jurisdic¬ 
tion under Section 10 (e) and (f) of the National 
Labor Relations Act (Act of July 5, 1935, c. 372, 49 
Stat. 449, 29 U. S. C., Sec. 151 et seq .). 

STATEMENT OF THE CASE 
Proceedings before the Board 

Upon the usual proceedings’ pursuant to Section 10 
of the Act, 1 the Board on August 14, 1939, issued its 
decision and order (R. XI, 10868-11000), which may be 
briefly summarized as follows: 

Nature of petitioners 9 business .—The Bethlehem 
Steel Corporation (the Corporation) and the Bethle- 

1 These were: charges filed by the Steel Workers Organizing 
Committee, herein called the S. W. O. C. (R. I, 24-25), complaint 
(R. I, 33-38), answers (R. I, 107-109. 109-112), hearing before a 
Trial Examiner (R. I, 753-VIII, 8210), Intermediate Report 
(R. I, 239-310), exceptions thereto by the petitioners (R. I, 362- 
729) and the intervening Plans of Employees’ Representation 
(R. I, 730-732), and oral argument before the Board. 
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hem Steel Company (the Company), its wholly owned 
subsidiary (R. XI, 10947), are herein collectively 
called the petitioners. The Company is engaged at the 
ten plants here involved," in producing iron and steel 
and products composed thereof (R. XI, 10871, 1(|)875— 
10876). A substantial portion of the raw materials 
used in each of the plants and a substantial portion of 
their products move in interstate commerce to and 
from the plants (R. XI, 10875-10876, 10979-10980). 

The unfair labor practices .—The Board found that 
petitioners dominated, interfered with, and eontrib|uted 
financial support to ten Plans of Employees’ Represen¬ 
tation located respectively at the ten plants here in- 
volved, thereby engaging in unfair labor practices 
within the meaning of Section 8 (1) and (2) ofj the 
Act (R. XI, 10947, 10976); that the petitioners jsur- 
reptitiously donated more that $36,000 in cash to! the 
Mayor of Johnstown, Pennsylvania, during a strikje at 
petitioners 9 plant located in that city, in order U] in¬ 
sure continuance of the Mayor's anti-union attitude, 
thereby interfering with the organization of the peti¬ 
tioners' employees in violation of Section 8(1) of! the 
Act (R. XI, 10986-10970) ; and that contrary to flec¬ 
tion 8 (1) of the Act, petitioners employed Ppik- 

2 Cambria Plant at Johnstown, Pennsylvania; Lebanon Plant 
and Concentrator Plant at Lebanon, Pennsylvania: Lackawanna 
Plant at Lackawanna and Blasdell, New York: Rankin Worlds at 
Rankin, Pennsylvania; Leetsdale Works #1 and Leetsdale Wprks 
#2 at Leetsdale, Pennsylvania: Bethlehem Plant at Bethleliem, 
Pennsylvania; Maryland Plant at Sparrows Point, Maryland; 
Steelton Plant at Steelton, Pennsylvania. 
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erton’s National Detective Agency, Inc., during 1935, 
1936, and 1937, for the purpose of obtaining informa¬ 
tion relating to union activity and organization of their 
employees (R. XI, 10973). 

The Board’s order .—Upon these findings, the Board 
ordered petitioners to cease and desist from the un¬ 
fair labor practices in which they had engaged, to with¬ 
draw recognition from and completely disestablish the 
Plans of Employees' Representation at the ten plants 
involved in the ease, and to post notices (R. XI, 10976- 
10978). 

Proceedings in this Court 

On November 9, 1940, more than 14 months subse¬ 
quent to the filing herein of the petition to review and 
set aside, petitioners filed an application for leave to 
adduce additional evidence. By order of this Court, 
consideration of this application was postponed until 
the hearing of the case upon the merits. 

SUMMARY OF ARGUMENT 

Point I 

The Board’s findings of fact with respect to the unfair labor 
practices are supported by substantial evidence. Upon the 
facts so found, the petitioners have engaged and are en¬ 
gaging in unfair labor practices within the meaning of 
Section S (1) and (2) of the Act 

There is substantial evidence in support of the 
Board’s findings that petitioners dominated and inter¬ 
fered with the formation and administration of the ten 
Plans of Employees’ Representation here involved and 
contributed financial support thereto. Although all the 
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Plans were instituted prior to the enactment of ihe 
Act, they were continued in full force and effect by 
petitioners without any substantial modification unjtil 
April 1937. Petitioners paid all expenses of the Plans, 
including remuneration of employees for the time they 
devoted to Plan affairs, and exercised a veto power 
over all action taken by the Plans through the presence 
of management representatives equal in number and 
voting power to the employee representatives on all 
controlling committees of the Plans. The Plans wejre 
thus structurally incapable of functioning as independ¬ 
ent collective bargaining agencies. National Labor Re¬ 
lations Board v. Pennsylvania Greyhound Lines, hip., 
303 U. S. 261. j 

The 1937 amendments left the Plans in effect in sub¬ 
stantially their original form, but eliminated peti¬ 
tioners’ financial support, except that employees con¬ 
tinued to be paid for time spent in attending duriijig 
working hours meetings of Plan committees at whi<ph 
managements’ representatives were present. The con¬ 
stitutions of the Plans still gave petitioners equal repre¬ 
sentation with the employees on each joint committee 
and the right to veto any amendments “which might 
l^revent the Plans from operating as a fair method <j)f 
selecting representatives.” The Supreme Court h&s 
upheld a Board finding that continuance of an almost 
identical Plan, similarly amended, violated the Act. 
National Labor Relations Board v. Newport News 
Shipbuilding <& Dry Dock Company, 308 IT. S. 241. 

Statements of petitioners showing favoritism to tlie 

i 

Plans and opposition to the S. W. O. C. constitute^ 

I 
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economic interference with, restraint, and coercion of 
their employees in the right of self-organization. Such 
violation of Section 8 (1) of the Act is not excused by 
the First Amendment to the Constitution of the United 
States. 

By employing Pinkerton’s National Detective 
Agency, Inc., for the purpose of industrial espionage, 
petitioners interfered with, restrained, and coerced 
their employees in the exercise of the rights guaranteed 
by Section 7 of the Act. Consolidated Edison Co. v. 
National Labor Relations Board, 305 U. S. 197; 
National Labor Relations Board v. Fansteel Metallur¬ 
gical Corporation, 306 U. S. 240. 

The petitioners further interfered with, restrained, 
and coerced their employees by surreptitiously donating 
more than $36,000 to the Mayor of Johnstown, Penn¬ 
sylvania, while a strike of their employees was there in 
progress, under circumstances calculated to insure 
continuation of his antiunion attitude. 

Point II 

The Board properly held the Corporation to be an employer 
within the meaning of Section 2 (2) of the Act and to be 
responsible for the foregoing unfair labor practices 

There is substantial evidence to support the Board’s 
findings that the Corporation controls the Company 
and has directly participated in matters affecting the 
labor relations of the Company. The Plans of Em¬ 
ployees' Representation were part of a uniform system 
of labor relations instituted and maintained by the Cor¬ 
poration in plants of others of its subsidiaries as well 



I 

as in the plants of the Company. Bulletins on labor 
relations distributed to the Company’s employees oyer 
the signature of “Grace, President,” who was president 
of both the Corporation and the Company, referred in¬ 
discriminately to the Corporation and the Company. 
Under these circumstances the Board properly held the 
Corporation as well as the Company responsible for 

I 

each of the unfair labor practices found to have been 
engaged in. 

Point III 

I 

The Board’s order is wholly valid and proper under the act 

The Board properly ordered petitioners to cease apd 
desist from in any manner interfering with, coercing, 
or restraining their employees in the exercise of rigljts 
guaranteed by Section 7. 

Tlie order to disestablish the Plans is necessary to 
remove a continuing obstacle to free self-organization 
by petitioners’ employees. Such orders have uniformly 
been enforced by the Supreme Court and the Circuit 
Courts of Appeals upon the basis of similar findings 
of unfair labor practices. 

Point IV ! 

Petitioners received a full and fair hearing in the proceedings 

before the Board 

i 

The assertions that the Trial Examiner manifested 
bias and unfairness in the conduct of the hearing aife 
without any basis in the record. An examination of th|e 
full facts pertaining to each instance cited by petition¬ 
ers discloses that petitioners were not only accorded a 




8 


full and fair hearing but were treated with every con¬ 
sideration and received accurate legal rulings upon the 
many objections and motions presented. Furthermore, 
if any errors were made in the conduct of the hearing, 
petitioners fail to disclose that any prejudice resulted 
therefrom. 

Petitioners do not show that the manner of request¬ 
ing subpoenas, which the Board prescribed and which 
they complied with, caused them any prejudice. 

Arguments that the procedure followed by the Board 

in making the decision and order violated due process, 

have been fullv answered in the memorandum filed bv 
* 

the Board in opposition to the motion of petitioners in 
No. 7503 for an order directing the Board to supplement 
the record. The Court is respectfully requested to refer 
to that memorandum and its arguments are not here 
repeated. 

Point V 

The application to adduce additional evidence should be 

denied 

The delay in filing the application to adduce addi¬ 
tional evidence, 14 months after the docketing of the 
case in this Court, all of which evidence was known to 
petitioners prior to such docketing, was undue and bars 
petitioners from now having another healing which 
would postpone further the final disposition of this case. 

None of the evidence which petitioners seek to ad¬ 
duce is material to the issues presented by the findings 
of fact and order of the Board. 
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ARGUMENT 

Point I I 

The Board’s findings of fact with respect to the unfair l&bor 
practices are supported by substantial evidence. Upon the 
facts so found, the petitioners have engaged and are engag¬ 
ing in unfair labor practices within the meaning of Section 
8 (1) and (2) of the Act 

I 

A. By maintaining the Plans of Employees’ Representation in existence 
since July 5, 1935, petitioners have engaged and are engaging in unfair 
labor practices within the meaning of Section 8 (2) 

1. History of the Plans prior to July 5, 1935 

While petitioners, of course, are not to be held j re¬ 
sponsible for unfair labor practices upon the basis of 
any conduct occurring prior to the enactment of jtlie 
Act on July 5,1935, nevertheless in order to understand 
the full meaning and implications of the Plans of Em¬ 
ployees’ Representation which existed in petitioners’ 
plants at the time of the enactment of the Act and which 
still continue in existence, it is proper to review their 
histoiy during the years prior to the Act. 3 The f'hcts 

3 The courts have repeatedly held that events occurring pricjr to 
July 5,1935, are relevant and material for purposes of continuity 
and for the light they cast upon an employer's activities subse¬ 
quent to that date. National Labor Relations Board v. Permsyl- 
vania Greyhound Lines , Inc.. 303 U. S. 261, 268-270; National 
Labor Relations Board v. Pacific Greyhound Lines , Inc.. 303 U. S. 
272, 273; National Labor Relations Board v. Newport News Ship¬ 
building <& Dry Dock Co.. 308 U. S. 241, 244-248; National La¬ 
bor Relations Board v. Falk Corp.. 308 U. S. 453, 460; National 
Labor Relations Board v. II. E. Fletcher Co ., 108 F. (2d) jl59, 
464-465 (C\ C. A. 1), cert. den. 309 U. S. 678: Bethlehem Ship¬ 
building Corporation. Ltd. v. National Labor Relations Board. 
114 F. (2d) 930, 936-938 (C. C. A. 1); Republic Steel Corp. v. 
National I.abor Relations Board. 107 F. (2d) 472, 474, |477 

i 
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found by the Board with respect to the inception of the 
Plans in the ten plants here involved and the evidence 
in support thereof are as follows: 4 

As the result of a series of strikes in the Company’s 
Bethlehem Plant in April and May 1918 the National 
War Labor Board found that the absence of collective 
bargaining was a serious cause of unrest among the 
employees and ruled that the employees of the Bethle¬ 
hem plant should be guaranteed the right to bargain 
collectively and to elect representative committees 
(R. XI, 10877, 10878; X, 9588, 10101-10102, 10107- 
10108). Thereupon the Company prepared a Plan of 
Employees’ Representation which the National War 
Labor Board rejected as not in compliance with its 
decision (R. XI, 10878, 10879, 10887-10888; X, 9589- 
9591). The Plan was, therefore, not put in effect in 
the Bethlehem Plant until January 1920, subsequent 
to the dissolution of the National War Labor Board in 
August, 1919 (R. XI, 10878-10879, 10890; X, 9590^ 
9591). The Plan was, however, put into effect prior 
to November 11, 1918, in the other plants of the Com¬ 
pany, including three of the plants here involved, 

(C. C. A. 3), cert, granted limited to another point. 310 U. S. G55; 
Jeffery-DeWitt Insulator Co. v. National Labor Relations Board , 
91 F. (2d) 134, 139 (C. C. A. 4), cert. den. 302 U. S. 731. As the 
Second Circuit recently stated in holding illegal under the Act a 
labor organization which had been formed in 1918, “To an intelli¬ 
gent understanding of the case we, like the Board, must go back 
to the origin of the Association,** Western Union Telegraph Co. 
v. National Labor Relations Boards 113 F. (2d) 992, 994. 

4 Throughout this brief the references preceding the semicolon 
are to the pages of the record where the Board's finding appears: 
references following the semicolon are to pages of the record 
where the supporting evidence appears. 
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namely, the Steelton Plant, the Maryland Plant, j and 
the Lebanon Plant (R. XI, 10879; X, 9590). Atj the 
Bethlehem Plant a form of Plan agreed to by the j Na¬ 
tional War Labor Board was put into effect on May 1, 
1919, but was superseded in January 1920 by the Plan 
rejected by the Board (R. XI, 10888-10890; X, 9$93- 
9598, XI, 10263-10271, 10298-10300, 10318-10319)!. 

The remaining six plants were acquired by the Com¬ 
pany prior to August 1935 and shortly after each acqui¬ 
sition the Company instituted its Plan in each plant.'" 

The installation of the Plans in the Steelton, Mary¬ 
land, and Lebanon Plants in 1918 and in each of the 
other plants thereafter, was accomplished uniformly 
through distribution by the Company or its predecessor 
to the employees in each plant of booklets printed! by 
the employer containing the Plan of Employees’ Repre- 

5 The Lackawanna Plant was acquired in October 1922 ;| the 
Plan was put into effect in December 1922 (R. XI. 10890-10893; 
X, 9605, XI, 10346-10349). A Plan in effect in the Cambria 
Plant at the time of its acquisition by the Company in March j.933 
was at the Company’s suggestion “amended” by striking out all 
the provisions thereof and substituting provisions similar to those 
contained in the Plans then in effect in the Company’s other plants 
(R. XI. 10893-10897; X, 9574-9579, 9737). The Concentrator 
Plant, acquired by the Company in 1934, had been part of i the 
Lebanon Plant, then owned by an affiliated corporation, and Em¬ 
ployees in the Concentrator Plant have continuously since 1918 
been subject to the type of Plan in effect in the Company’s plants 
(R. XI, 10897-10898; X, 9611-9613, XI. 10351-10359). The Ran¬ 
kin Works, Leetsdale Works No. 1, and Leetsdale Works No. 2 
were acquired by a corporation affiliated with the Company in 
1931 and by the Company about August 1935. The Plan jivus 
instituted in these plants in 1931, and since then has been Con¬ 
tinued in effect (R. XI. 10898-10901; X, 9612-9614, XI, 10:f60. 
10364-10374). ' j 

28774S—41-2 
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sentation and the holding under employer direction and 
supervision of elections on company time and property 
to choose employee representatives. 6 In no plant did 
the employees participate in the drafting of the Plan 
nor were the Plans ever submitted to the employees for 
adoption or rejection (R. XI, 10901-10902; cf. R. I, 
810). 

Following the installation of the Plans the Company 
issued printed instructions to its foremen that the Plan 
of Employees’ Representation “is one of the most im¬ 
portant policies of the Company,” that foremen were 
to acquaint each new employee with the Plan by hand¬ 
ing him a copy, introducing him to the Representative 
for his department and explaining to him why the Com- 

6 The following table lists the plants, the date upon which the 
Plan was instituted, the pages of the record at which a copy of 
the booklet distributed to the employees is set forth, and the pages 
of the record at which the Board's findings with respect to the 
institution of the Plan in question and the evidence in support 
thereof appear: 


Name of Plan 

Date Plan was 
installed 

! Bases of rec¬ 
ord at which 
original Plan 
appears 

Papes of record 
at which Board's 
findings with 
respect to insti¬ 
tution of Plan 
appear 

Papes of record where 
evidence supporting 
finding of Board with 
respect to institution 
of the Plans appears 

Maryland 

October 1918.. 

R. X. 10109... 

XI, 10879,10885 

X, 9590. 10191-10193. 

Steclton. 

October 1918.. 

R. X. 10109... 

XI. 10879.10881 

X, 9590, 10139-10141. 

Lebanon.... 

October 1918.. 

R. X, 10109... 

XI. 10879.10883 

X. 9590. 10164-10165. 

Cambria. 

October 1918.. 

R. X, 9720_ 

XI. 10893-10897. 

X, 9563-9587,9737. 

Concentrator. 

October 1918.. 

R.X, 10109... 

XI. 10S97-10S9S 

X. 9611,9613. 

Bethlehem.J 

May 1, 1919.. 

R. XI. 10257. 
10263. 

XI. 10877-10878,' 
10888-10SS9. 

X.9588-9598.10101-10102, 
10211-10227,10299-10300, 
10308-10310, 10318- 

10319. 

Lackawanna. 

Jan. 11. 1923... 

R. XI, 10860..| 

XI, 10S90-10S93 | 

X, 9605. XI, 10346-10349. 

Rankin _! 

March 1931... 

R. XI, 10364 

XI, 10898-10901 

X, 9612-9614, XI. 10360. 

Leetsdale Works 
#1. 

I^cetsdale Works 
#2. 

March 1931.... 

R. XI. 10364.. 

XI. 10S98-10901 

X. 9612-9614. XI. 10360. 

March 1931.... 

R. XI, 10364.. 

XI, 10S9S-10901 

X. 9612-9614, XI. 10360. 
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pany had instituted the Plan and how it worked (R. 
XI, 10902-10904; X, 9598-9599, XI, 10332-10334)1. At 
the Cambria Plant copies of the Plan which had! been 
printed in booklet form by the Company were kept in 
the Company’s Employment Office and at the direction 
of Evans, the Management’s Special Representative, a 
copy of the Plan was handed by the Employment pffice 
to each new employee (R. XI, 10904; I, 770, VII, 7628- 
7630, VIII, 7798, 7833-7834). This practice continued 
until April 1937 (R. XI, 10904; VIII, 7833-7834). 

The Company prepared and at frequent intervals 
distributed to each of its employees a printed magazine 
called “Bethlehem Review” (R. XI, 10905; I, 1016- 
1020, VIII, 7829-7830. IX, 8799). Generally, the (Beth¬ 
lehem Reviews contained articles, many of them over 
the signature of E. G. Grace, president of both the Com¬ 
pany and the Corporation (R. XI, 10948; IX, 18729, 
8730), praising the Plan and condemning outside 
unions (R. XI, 10905-10913; VIII 8283-8292, IX, 
8781). For instance, following the enactment of the 
National Industrial Recovery Act 7 a statement entitled 
“Fifteen Years of Employee Representation”! and 
signed by Grace appeared in the Review, which among 
■other things included the following: 

* * * The Plan has become vital in th|e ad¬ 
ministration of our business * * * 

No outside agency could possibly tak4 the 
place of our Employees’ Representation Plan, 
without destroying that all-essential direct; con¬ 
tact and relationship so necessary to insure to 

7 The National Industrial Recovery Act (U. S. C., Title 15, 
Sec. 701) became effective June 16, 1033. 
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employees the best possible working and living 
conditions. 

* * * Meeting the requirements of the N. 
I. R. A. our Employees’ Representation Plan con¬ 
tinues to serve as the medium of representation 
just as it has in the past. I urge all employees 
to continue to use to the full the facilities of the 
Plan for presenting their needs and views (R. 
IX, 10905-10906; VIII, 8283). 

2 . Formal structure of the Plans as they existed from 1918 to April 1927 

The Plans as they existed at the time of the Jones <f* 
Laughlin decision s in April 1937 were in all material 
respects practically identical at the respective plants 
and substantially similar to the Plans which were insti¬ 
tuted in 1918. Despite the fact that each Plan has 
been amended frequently and that each Plan pur¬ 
ported to function as an organization separate and 
distinct from the Plans at the other plants, the amend¬ 
ments were uniform in character and did not change 
either the similarity of the Plans to each other or the 
basic structure of the Plans (R. XI, 10913). y Each 
Plan provided for departmental representation of the 
employees by Employees’ Representatives elected annu¬ 
ally on the basis of one Employees’ Representative for 
each 100, 200, or 300 employees or major fraction 
thereof depending upon the size of the plant (R. XI, 
10913-10914; VIII, 8242, X, 10114, XI, 10399, 10547, 
10566, 10585, 10602,10621,10638,10655). All the Em¬ 
ployees’ Representatives under a given Plan met to- 

» National Labor Relations Board v. Jones & Laughlin Steel 
Corporation , 301 U. S. 1. 

9 See page 15 for footnote. 
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gether as a group called the “General Body” (R. XI r 
10914; ViII, 8249-8250, XI, 10554, 10573, 10609, 
10664) . 10 For each Employees ’ Representative the Com¬ 
pany appointed a Management’s Regular Representa¬ 
tive who served on all Joint Committees of the Plan, 
and had equal voting rights with the Employees' Rep¬ 
resentative (R. XI, 10915; VIII, 8249, 8252, 8272- 
8273). n In addition to the Management’s Regular 
Representatives, each Plan provided that the Company 
should appoint a “Management’s Special Representa- 

10 Under the Concentrator. Leetsdale, and Rankin Plans, the 
Employees' Representatives, when considered as a group, are 
called the “Committee of Representatives*’ (R. XI, 10915; XI, 
10592, 10G46, 10G29). This is the only employees' committee 
under these Plans. They, however, provide, in fashion similar to 
the other Plans, for Managements* Regular Representatives equal 
in number to the Employees' Representatives, who meet together 
in a body called the “Joint Committee” (R. XI, 10915: XI, 10592, 
10G4G, 10G29). Under the Bethlehem Plan prior to September G. 
1935, the Employees’ Representatives never met as a group, but 
the Representatives from each Plant division elected from among 
their number members to constitute a Works Committee on the 
basis of one member for each 500 employees or major fraction 
thereof ( R. XI. 10326, 10402). This Plan, since the 1935 amend¬ 
ment. is similar to the other Plans (R. I, 13G, 142). 

11 In order to avoid a multiplicity of references, record citations 
in support of the Board's findings with respect to the structure of 
the Plans will be made only to the Cambria Plan in the form in 
which it existed from October 23.1935. until May 1937 (R. VIII, 
S240), except in instances where the other Plans varied from the 
Cambria Plan. The Board found that “the provisions of the 
Cambria Plan can be considered typical of the provisions of the 
other Plans" (R. XI. 10913). Comparison of the Plans at each 
of the Plants, record references to which are supplied in footnote 
9, p. 15, supra* discloses an identity which in most instances em¬ 
braces even the section numbers of the respective provisions and 
makes reference to each of the Plans simple. 
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tive” to keep the Management in touch with j the 
Employees' Representatives and represent the Man¬ 
agement in negotiations with such Employees’ Repre¬ 
sentatives (R. XI, 10915-10916; VIII, 8249). | 

Membership in the Plan was automatic. There Were 
no applications for membership, no initiation fees, no 
membership cards, and no dues; with the exceptiojn of 
persons in supervisory positions, all of the emplojyees 
on the Company’s pay roll were members of the Plan at 
the respective plant where they worked and, if j em¬ 
ployed for 60 days prior to nominations, were eligible 
to vote for Employees’ Representatives (R. XI, 10914, 
10933, 10935; VIII, 8244). Membership ceased upon 
termination of employment. Only American citizens in 
the Company's employ for 1 year and 21 years of| age 
or more were eligible for nomination and election as 
Employees’ Representatives, and they vacated that} of¬ 
fice upon termination of employment, elevation io a 
supervisory position, or transfer to another department 
(R. XI, 10914; VIII, 8243-8244). j 

The Plans made it a function of the General Body 
of Employees’ Representatives to receive and discuss 
reports of Committees and to suggest and discuss jany 
matter of interest to the employees brought up| by 
any Employees’ Representative and to refer such njiat- 
ters to an appropriate Committee (R. XI, 10914-10^15; 
VIII, 8250). The General Body held a regular meetjing 
each month (R. XI, 10915; VIII, 8252), and assigned 
the Employees’ Representatives to five five-man com¬ 
mittees labeled respectively the Committee on Rulesj on 
Wages, on Safety and Welfare, on Transportation, gnd 


i 
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on Appeals (R. XI, 10915; I, 771-772, VIII, 8250, 8261-* 
8262). For each of the foregoing Committees of Em¬ 
ployees’ Representatives, there was a corresponding 
Joint Committee composed of the corresponding five 
Employees’ Representatives and five Management’s 
Regular Representatives (R. XI, 10915; I, 772, VIII, 
8251-8252). A quorum at Joint Committee meetings 
required the presence of three Employees’ Representa¬ 
tives and three Management's Regular Representatives; 
however, the voting power of each group was always 
equal irrespective of attendance (R. XI, 10915; VIII, 

8253- 8254). 

The Company was required to defray expenses in¬ 
curred by employees in the discharge of duties under 
the Plan, and compensate for time lost in attendance at 
meetings or conferences (R. XI, 10916-10917; VIII, 

8254- 8255). 

The grievance procedure scheduled under the Plans 
provided for the presentation of grievances by an em¬ 
ployee progressively through the plant hierarchy up to 
the appropriate Joint Committee (R. XI, 10924; VIII, 

8255- 1257). Failing satisfactory adjustment there, he, 
through his Employees’ Representative, or the Manage¬ 
ment, through the Management’s Special Representa¬ 
tive, might refer the matter to the Joint Committee on 
Appeals. Thence to the President of the Company, and 
if he and a majority of the Employees’ Representatives 
on the Joint Committee of Appeals agreed, the matter 
might be referred to arbitration (R. XI, 10925; VIII, 
8255-8257). 

Prior to the enactment of the Act, the Plan could 
not be amended except by a two-thirds vote of the Joint 
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Committee on Rules (one-half of whose membership 
was comprised of Management’s Regular Representa¬ 
tives), or by a concurrent majority vote of the ^Em¬ 
ployees’ Representatives and of the Representative^ of 
Management at an Annual Conference (R. XI, 10925- 
10926; X, 9746). Following the passage of the Act, 
during the late months of 1935 and the early monthS of 
1936, 12 each Plan was amended to provide that amend¬ 
ments to the Plan might be adopted by a two-thirds vote 
of the General Body of Employees’ Representatives, 
except amendments which would materially alter the 
procedure for grievance adjustment, or which might, 
prevent the Plan from operating as a fair method of 
collective bargaining or of choosing representatives! or 
which might materially increase the Company’s obliga¬ 
tions under the Plan. Such amendments must be Ap¬ 
proved by the Joint Committee on Rules, one-half of 
whose membership was comprised of Management’s 
Regular Representatives (R. XI, 10929; VIII, 8240)j. 

3 . Operation of the Plans prior to April 1937 


The operation of the Plans demonstrates the domina¬ 
tion and control by the Company inherent in th^ir 
formal structure. For instance, at the Cambria Pl^nt 
the chairman of the Joint Committees was usuall^ a 
Company Superintendent (R. I, 772, VIII, 8334-8335; 
cf. X, 10376, 10380). Tie votes of Joint Committees 
blocked action (R. VIII, 8272, IX, 8996, 9019, X, 98fU, 
9857, 9874,10055). When a secret ballot, taken by the 

Joint Committee of the Cambria Plan in 1934 upon ihe 
— 

12 For the dates of these amendments see the next to the ljast 
column on the right of the table in footnote 9, page 15, supra} 
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proposition of protesting to Congress against the pas¬ 
sage of the Wagner Bill resulted in a vote of 27-17, the 
chairman insisted upon a unanimous vote against the 
Bill and obtained it by asking for an open vote (R. I, 
890-892, VIII, 8250). 13 As a matter of general prac¬ 
tice, management representatives attended at least a 
part of each General Body meeting (R. XI, 10916; 
I, 856-857,1120, VII, 7256, 7549, 7553-7554, 7628, 7661, 
VIII, 7912, 8269, 8323). 

Employees’ Representatives received payment from 
the Company for the time spent at any Plan work, in¬ 
cluding attendance at General Body and committee 
meetings, assisting in the conduct of elections, and at¬ 
tending the annual banquet for Employees’ Representa¬ 
tives (R. XI, 10916, 10917, 10922-10923, 10924; I, 784- 
786, 794, 796-797, 846-847, 887, 888, 915, 976, 986, VII, 
7266, VIII, 8261-8262, IX, 8948, X, 9531-9532). Spe¬ 
cial time cards for meetings of the General Body were 
kept together with the minutes of the meetings, in a 
vault in the office of Roberts, an assistant to Manage¬ 
ment’s Special Representative Evans (R. XI, 10916; 
I, 772-773, VII, 7427, 7434, VIII. 7838). The secretary 
of the General Body got these cards before meetings and 
distributed them to the various Employees’ Representa¬ 
tives (R. XI, 10916-10917; VII, 7434), who wrote on 
the time card his name, check number, the time he was 

13 Compare the incident in 1034 at the Bethlehem Shipbuilding 
Corporation, Limited, in respect to sending a delegation of Em¬ 
ployee Representatives to "Washington to testify in opposition to 
the Wagner Bill, described in the opinion of the court in Bethle¬ 
hem Shipbuilding Corporation , Limited v. National. Labor Bela - 
Horn Board , 114 F. (*2d) 030, 03T (C. C. A. 1). 
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scheduled to work that particular day, and the tim^ he 
came to the meeting (R. XI, 10917; VII, 7434r-74$5). 
The time cards were then returned to the secretary 
who later noted on the cards the time at which!the 
meeting ended (R. XI, 10917; VII, 7435). j 
The Company provided without cost or expense^ to 
the employees or the Plans, rooms on its property where 
Plan meetings and business were conducted (R. jXI, 
10917). At the Cambria Plant, meetings of the Gen- 
eral Body were held in the dining room of the Com¬ 
pany’s general office building which was on the sifme 
floor as the offices of Ellicott, general manager of jthe 
plant, Evans, the Management's Special Representa¬ 
tive, and Roberts, Evans’ assistant (R. XI, 10917',; I, 
771, 808. 878, 1121, II, 1214, VI, 6580-6581, VII, 6^59, 
7201, 7628, VIII, 7912, 8021-8022). The meeting^ of 
the standing committees and the Joint Committees w|ere 
held either in the same place or in the consultation rqom 
directly across the hall (R. XI, 10937; I, 771, V|ll, 
7201). The Company also provided the Cambria Plan 
with a place on the second floor of the Company’s 
garage building for use by the Plan as a headquarters 
(R, XI, 30917-10918; VII, 7220-7221). j 

The Company printed and distributed a schedule! of 

i 

the dates of the meetings of the General Body, the stand¬ 
ing committees, and the Joint Committees, as well| as 
the names of the Employees’ Representatives and the 
Management's Regular Representatives on the com¬ 
mittees (R. XI, 10917; I, 785-786, 846-847, VIII, 77^8- 
7799, 8261-8262). The Company assigned one of jits 
clerks to take minutes of meetings of the General Bo|dy 
and of the Joint Committees and paid the clerk for 
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the time spent at that task (R. XI, 10918; I, 772, 805, 
826, VIII, 7807, X, 9614,9616). The chairman and the 
seeretaiy cheeked the minutes over with the clerk and 
the secretary took the minutes to Roberts, who dictated 
the minutes to a stenographer (R. XI, 10918; VI, 6962, 
6992, VII, 6742, 7424, 7427, 7476-7477, X, 9614, 9616). 14 
The minutes were mimeographed by the Company and 
put in the interplant mail for distribution to Em¬ 
ployees’ Representatives (R. XI, 10918; I, 781, VI, 
6963, VII, 6736, 7427, X, 9614, 9616). Although it was 
a “company policy” that “nothing should be posted on 
the bulletin boards except company business,” minutes 
of meetings of the Plan were regularly posted as a 
matter of course (R. XI, 10918-10919; I, 787, 819, 840, 
878,1001,1007, II, 1231, VI, 6223, 6293-6294, 6274, 6282, 
6295, 7427, VIII, 7791 ). ,s 

The Company paid all the expenses incident to the 
conduct of the nominations and elections held under 
the Plan each year, including the years 1936 and 1937, 
excused employees engaged in these activities from 
work and paid them time and a half for work per- 

14 The secretary of one of the committees testified that the Com¬ 
pany, in writing up the minutes, on occasions deleted items, on 
one occasion the vote by which a member of the S. W. Q. C. was 
elected by the committee to take charge of a relief plan (R. I, 778, 
781-782, 828. 842-845, 885, VIII, 8259-8260). 

15 The general use of the bulletin boards for Plan material is to 
be contrasted with the refusal to permit S. W. (). C. notices to be 
so posted: When an Employees' Representative, who had access 
to the bulletin boards to post notices, placed a notice of an 
S. W. O. C. meeting on the bulletin board, General Foreman. 
McDowell tore it down within half an hour (R. II, 1213). 
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formed after hours in behalf of the Plan (R. XI, 10920, 
10922-10923; I, 784, 794, 887, 976, X, 9481-9482, 9531- 
9532). In 1937, the standing Rules Committee at tjhe 
Cambria Plan spent from February 15 until Maflch 
20 at work arranging for and conducting the nomiiia- 
tions and elections for that year (R. XI, 10920; jX, 
9480-9481). The Company bore all expenses and sujp- 
plied all necessary accommodations and material assis¬ 
tance (R. XI, 10921-10922; I, 789-790, 791-794, k, 
9482, 9486-9487, 9489-9491). 

Employees were permitted to vote, without loss of 
pay, during working hours (R. XI, 10923; VI, 5987, 
€198, X, 9505, XI, 10847). Indeed, in some depart¬ 
ments foremen instructed their employees to vo|te 
(R. XI, 10923-10924; I, 792, 972-973, VI, 5933, 5983, 
€198-6199)."'’ There were only 1 or 2 years in the 
period 1929-1937. in which pay day did not coincide 
with the day on which elections were held (R. X;I, 
10924; VII, 7450,1, 888, 973, VI, 5948, 5953, 6062-6069, 

VI, 6228). In the Franklin Open Hearth Division of 
the Cambria Plant, the voting booth was placed in the 
same shanty on the Open Hearth floor in which the cost 
clerk paid the men, the clerk moving his wooden cage 
so as to provide room for the voting (R. XI, 10924; 

VII, 7452). The men lined up in single file to get 
paid and after they had received their pay, a map 

16 Jose Jaime testified that he first heard of the Plan when hjis 
foreman told him to go vote (R. 1,1013). The tellers made lists 
of employees who did not vote which were handed to the foremen 
or clerks who directed the non-voters to go vote (R. I, 792). 



standing beyond the pay line asked them if they had 
voted (R. XI, 10924; VII, 7452-7453). 17 

It has already been noted that following the enact¬ 
ment of the Act in July 1935, each of the ten Plans 
adopted amendments substantially identical in charac¬ 
ter (p. 19, supra). Counsel for the Company pre¬ 
pared the draft of the Plan in its amended form (R. XI, 
10926-10929; X, 9617-9618). The Company through its 
Management’s Special Representatives as well as 
through its Management's Regular Representatives, 
took the initiative in introducing and securing the adop¬ 
tion of these amendments (R. XI, 10926-10929, 10990- 
10999; X, 9618-9620, XI, 10376-10534). 

The Plans did not provide for meetings of em¬ 
ployees and no general meetings were in fact held (R. 
XI, 10932; VII, 6920, 7286)." Nor did the Plans pro- 

17 In other divisions of the Cambria Plant voting was made to 
appear as a condition precedent to getting paid. Rupert testified 
that in 1937 he was told by General Foreman McDowell to vote 
before he got paid (R. I. 1151-1152). Fetzke testified that in 
1937 he was asked by Mike Single, foreman and paymaster, 
whether he voted and he was paid only after stating that he 
had voted (R. I, 887-888. cf. R. I. 973-974. 1015, 1048-1050, V, 
6007. G223, 6426-6430). 

18 As the Board pointed out, while the record makes it abun¬ 
dantly clear that no general meetings were held, there were certain 
instances which may be classified as exceptions (R. XI. 10933- 
10934). Russell Horning, secretary of the General Body of the 
Cambria Plan in 1937, testified that on a certain wage matter the 
employees got together in the washroom or during the evening 
and discussed the matter (R. XI. 10933; I. 798, VII. 0728, 6920). 
Early in 1936 a group of men met in one of the washrooms and 
around the lay-out table and discussed the question of daylight 
saving. In 1937 there was a 10-minute meeting in the middle of 
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vide for dues and employees have never paid dues to 
the Plans (R. XI, 10935; 1,768). 

4 . The 1937 Amendments to the Plans 

In April 1937, after the Supreme Court decision^ sus¬ 
taining the Act. the Management’s Special Represent¬ 
atives consulted counsel as to the reply they should 
make to inquiries about the effect of the decisions upon 
the Plans (R. XI, 10935-10936; VIII, 7868-7869, 7877). 

They were advised to reply only to written inquiries 
of Plan officers and were given a form letter lor that 
purpose (R. IX, 10936; X, 9620). At every plant ex¬ 
cept Rankin, inquiries in writing were made and 
answered by the form letter (R. XI, 10936; IX, 8,715- 
8720, X, 9620-9621, XI, 10675-10710). This lettei] dis¬ 
cusses the points of law decided in the Jones & 
Laughlin decision 10 and points out the necessity of 
changing the provision for payment by the Company of 
Employees’ Representatives for time spent at Plan work 
and of the expenses of the Plan (R. XI, 10936 ;j IX, 
8716-8719). The letter closes with the statements that 
the employees would not find the expenses burdensome, 
suggesting one dollar per year dues, and advising that 
no other changes were necessary (R. XI, 10939-10940; 
IX, 8719-8720). | 

the machine shop which was attended by employees who jwere 
going off turn (R. XI, 10933-10934; VII, 7381-7382, 7396, |406- 
7407). These informal discussions emphasize that no genuine 
meetings were ever held under the Plans. 

10 National Labor Relations Board v. Jones <£ Laughlin j Steel 
Corporation , 301 U. S. 1. 
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During the next few months each of the Plans, ex¬ 
cept the Rankin Plan, 50 was amended to insert in the 
paragraphs thereof respecting payments to Employees’ 
Representatives and defrayal of expenses by the Com¬ 
pany, the phrase “to the extent permitted by law” 
(R. XI, 10941-10942; XI, 10577, 10578, 10711-10712). 
At the Cambria Plant, Evans, Management’s Special 
Representative, assisted in drafting this amendment 
(R. XI, 10941; VIII, 7872). 

No other amendments have been made to the Plans 
except that in February 1938 the Bethlehem Plan was 
amended to provide for a Treasurer and the procedure 
for adjustments was altered so that grievances should 
be considered by the Executive Committee of the Gen¬ 
eral Body and representatives of the Company rather 
than by the Joint Committee systems. A few other 
minor changes were made (R. XI, 10946; XI, 10768, 
10774-10775,10780-10781). 

The basic structure of all the Plans remains today 
the same as it was when the Plans were first established. 
Controlling committees are composed half of Em¬ 
ployees’ Representatives and half Management’s Regu¬ 
lar Representatives. Amendments “which might 
prevent the Plan from operating as a fair method of 
selecting representatives of employees of the Com- 

50 The Rankin Plan has not been amended since December 19, 
1935 (R. XI, 10940; X, 9621-9622). After the Jones <£• Laughlin 
decision the Company advised the Committee of Representatives 
under the Rankin Plan that, except to the extent permitted by 
law, it would make no payments to and would not defray expenses 
of the Plan or the Employees’ Representatives (R. XI. 10940; 
X, 9622). 
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pany” require the Company’s consent. The employees 
are expressly barred from choosing anyone outsidej of 
their ranks to represent them. There is no provision 
for meetings of employees, for dues, or for membership 
by employees except that involved in voting for Repre¬ 
sentatives which is open to all employees with a 60-day 
tenure. 

i 

5. Operation of the Plans after the 1937 Amendments 

A description of the functioning of the Cambria 
Plan following the 1937 amendments shows that hot 
only in basic structure but in actual operation as vj-ell 
the Plans remain the same as they have always been. 
A Company clerk still takes the minutes, is paid by the 
Company, and receives “compensation” from the Plan 
at the rate of $5 a month which he reimburses to the 
Company (R. XI, 10942-10943; VII, 6743-6744, 6967- 
6969, 7242, 7483, 7496-7498, 7505-7507, VIII, 7807- 
7808,7887). | 

Employees’ Representatives are allowed to leave 
their work during working hours to attend meetings of 
the Plan but do not receive pay except when a repre¬ 
sentative of the management is at the meeting (R. 2£l, 
10943-10944; VII, 7257-7260). A meeting of a Joint 
Committee is regarded as a conference with the man¬ 
agement, so Employees’ Representatives receive fjill 
pay for all Joint Committee meetings as well as fjor 
such time as the Management’s Regular Representa¬ 
tive is present at meetings of the General Body and of 
standing committees (R. XI, 10943-10944; I, 783, 798, 
VII, 7256-7260). 

287748—41 3 
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The headquarters of the Plan are still located at the 
same place on the second floor of the Company’s Garage 
Building where they have been for many years (R. XI, 
10944,10917-10918; VII, 7220-7223). Meetings under 
the Plan are likewise still held on Company property, 
in a building in which the Company employment office 
is located (R. XI, 10944; VII, 7205-7207, 7218-7219). 
Since April 1937 the Plan has agreed to pay rent for the 
use of the headquarters and the meeting room (R. XI, 
10944; VII, 7222-7224, VIII, 7808). A year after the 
Jones & Laiighlin decision the Company billed the Plan 
$39 for the use of the meeting room, the rate being $1 
per meeting, and $10 for use of the headquarters during 
the year (R. XI, 10944; VII, 7396-7397, 7402-7403, 
VIII, 7808). 

Nominations and elections continue to be held on 
Company time and property with the same voting 
booths and ballot boxes previously used (R. XI, 10944- 
10945; VI, 5997, VIII, 7888, 7890-7891, X, 9510, 9512, 
9519). 121 In granting the Plan permission to so hold 
the nominations and elections in 1938, the Company 
stated that such permission was granted on the assump¬ 
tion that the practices and procedures in connection 
therewith would be the same as those of previous years 
(R. XI, 10944-10945; X, 9510). The standing Rules 
Committee of the Cambria Plan spent from February 
18 until March 20 at work arranging for and conduct- 

21 While the Company made no charge for use of plant property 
on which to hold the 1938 nominations and elections (R. VIII, 
7891), the voting booths and ballot boxes were “sold” to the Plan 
for the sum of $10 (R. XI, 10945; VIII, 7888, X, 9512, 9670- 
9672). 
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ing the 1938 nominations and elections (R. XI, 10944; 
X, 9508). The Company excused members of Ithis 
Committee as well as the Chairman of the Plan and 
employees selected to act as tellers from work in order 
to conduct this Plan business, and in instances where it 
was necessary, the foreman would assign other em¬ 
ployees to their jobs (R. XI, 10944-10945; X, 9508-9509, 
9516-9517). Forms used for the notice of election, 
election ballots, etc., were copied from those of previous 
years, with only such changes as were necessary to make 
the forms applicable to the 1938 nominations and ejec¬ 
tions (R. XI, 10945; X, 9513). Indeed, in the casp of 
the form of notice for indicating the location of (the 
polling booths, a sticker indicating the 1938 dates \vas 
placed over the old notice, a sufficient supply of the pld 
notices having remained (R. XI, 10945; X, 9513-95^4). 
The Company furnished the Plan a list of names and 
check numbers of employees on the pay roll who were 
eligible to vote in the elections (R. XI, 10945; Vljll, 
7888). The Plan paid the Company the actual cost (in¬ 
curred in preparing this list, $37 (R. XI, 10915; 
X, 9512). | 

It thus appears that in operation the only charjge 
was one of money matters, and that even here the sujns 
involved were trivial, the Company still furnishing 
equipment and facilities but receiving nominal reipi- 

i 

bursement from the Plan. 

. 6. Illegality of the Plans 

Formulated by the Company and installed at ea<pi 
of its 10 plants without reference to the wishes of ifts. 
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employees, the Plans from the very outset were me 
creatures of the Company. In the language used by 
the United States Circuit Court of Appeals for the 
First Circuit in National Labor Relations Board v. 
Fletcher Co., 108 F. (2d) 459, 465, cert. den. 309 U. S. 
678: “It is plainly the fact that the Plan * * * 
was a creature of the [company]; it was its ‘brain 
child’; its very provisions were advanced by it to the 
employees, and the latter were never given a chance 
to express their choice in reference to it.” The argu¬ 
ment in the brief of petitioners (p. 196) that “An over- 
whelming majority of the employees at each of the 
Plants and Works voting in the annual elections for 
representatives for purposes of collective bargaining 
annually expressed their approval of the Plan in effect 
at such Plant or Works” is without basis in the evi¬ 
dence. At no time did the employees vote on whether 
or not they desired the Plans. The only voting had 
during the history of the Plans was for the election 
of representatives. While in some instances the bal¬ 
lot used for electing representatives did contain a 
statement that the voter by using the ballot expressed 
the desire to be represented by the Plan (R. XI, 10921; 
X, 9651), the employees were given no opportunity to 
express a rejection of the Plans. A similar argument 
was answered by the United States Circuit Court of 
Appeals for the First Circuit in Bethlehem Shipbuild¬ 
ing Corp. v. National Labor Relations Board, 114 F. 
(2d) 930, 938, with the following statement: 

It cannot be said as a matter of law that par¬ 
ticipation by a large majority of the employees 
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in the annual Plan elections for representatives 
made this their freely chosen method of Repre¬ 
sentation. As the court said in National j Labor 
Relations Board v. H. E. Fletcher Co., 108 F. 
(2d) 459, 465, “True, they have participated in 
the periodic election of representatives Imder 
the Plan. This, however, does not signify that 
they approve the Plan. Their only choice is to 
vote, or not to vote, under the Plan. If they do 
not vote, representatives will be chosen by those 
who do, and these representatives will be recog¬ 
nized by the company as the sole bargaining 
agents for the employees.” Even had Bethle¬ 
hem afforded the employees an opportunity for 
a secret referendum on the question whether the 
Plan should be continued in force, this would not 
necessarily have given the Plan a clean ijill of 
health. National Labor Relations Board v. 
Newport News Shipbuilding <Sc Dry Dock Co., 
308 U. S. 241, 251. 

So long as the Company accords the Plans recogni¬ 
tion, a pivotal factor, Nationid Labor Relations Board 
v. Pennsylvania Greyhound Lines, Inc., 303 U. Si 261; 
National Labor Relations Board v. Pacific Greyhound 
Lines, Inc., 303 U. S. 272, no other labor organization 
can present its merits as compared to those of the 
Plans. In the absence of any practicable alternative 
save total lack of representation, the employees plight 
prefer to retain the Plans. National Labor Relations 
Board v. Newport News Shipbuilding <£* Dry Dock 
Corp., 308 U. S. 241; Bethlehem Shipbuilding Corpora¬ 
tion, Ltd. v. National Labor Relations Board, 1}4 F. 
(2d) 930, 938 (C. C. A. 1); National Labor Relations 
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Board v. Brown Paper Mills Co., 108 F. (2d) 867, 872 
(C. C. A. 5). In the Newport News case, the Supreme 
Court disregarded “approval” by the employees of a 
representation plan similar to the Plans here involved, 
in a referendum by secret ballot, declaring that “the 
effects of the long practice cannot be eliminated and 
the employes rendered entirely free to act upon their 
own initiative without the complete disestablishment of 
the Plan” (308 U. S. at 250). That holding is con¬ 
clusive upon the claim here forwarded. 

The mere undisputed facts as to the formation of the 
Plans and the Company's continuous support of the 
Plans, both before and after the passage of the Act 
establish their illegality. Cases cited supra, p. 31. 

The Supreme Court and the Circuit Courts of Ap¬ 
peals have consistently upheld orders of the Board dis¬ 
establishing labor organizations so formed, controlled, 
and supported, even though, unlike the Plans, the or¬ 
ganizations were structurally capable of functioning as 
independent representatives of the employees. Na¬ 
tional Labor Relations Board v. Fan steel Metallurgical 
Corp., 306 U. S. 240; National Labor Relations Board 
v. Falk Corporation, 308 U. S. 453; National Labor Be- 
Tations Board v. Bradford Dyeing Assn. (U. S. A.), 310 
U. S. 318; Westinghouse Electric d Manufacturing Co. 
v. National Labor Relations Board, 112 F. (2d) 657 
(C. O. A. 2), cert, granted, 61 S. Ct. 135; Western Union 
Telegraph Co. v. National Labor Relations Board, 
113 F. (2d) 992 (C. C. A. 2); Republic Steel Corp. 
v. National Labor Relations Board, 107 F. (2d) 472, 
cert. den. on this point, 310 U. S. 655; Titan Metal Mfg. 


Co. v. National Labor Relations Board, 106 F. (2dj 254 
(C. C. A. 3), cert. den. 308 U. S. 615; National Labor 
Relations Board v. Wallace Mfg. Co., Inc., 95 F. (2d) 
818 (C. C. A. 4); National Labor Relations Board v. 
Rath Packing Co., 115 F. (2d) 217 (C. C. A. 8) ; Wilson 
<£ Co., Inc. v. National Labor Relations Board, 103 F. 
(2d) 243 (C. C. A. 8) ; Cudahy Packing Co. v. National 
Labor Relations Board, 102 F. (2d) 745 (C. C. A. 8), 
cert. den. 308 U. S. 565; Swift & Co. v. National Labor 
Relations Board, 106 F. (2d) 87 (C. C. A. 10); ef. Na¬ 
tional Labor Relations Board v. Pacific Greyhound 
Lines, Inc., 303 U. S. 272. j 

Employees may not choose whether they shall be 
represented by the Plans; membership is automatic, 
starting when an employee is hired by the Company 
and ceasing upon the severance of employment. 2 '! In 
further disregard of the Act's fundamental guarantee 
to employees of freedom of choice of representatives, 
no outside person or organization may represent the 
workers under the Plans. 2 " No provision is madtji for 

22 Typical of the extent of information about, and participa¬ 
tion in, the plans is the testimony of Jose Jaime who first jieard 
of the Plan in 1932 when his foreman told him to go vot^ and 
next heard of the Plan upon those annual occasions when!fore¬ 
men sent him to vote (R. I. 1013-1014). 

23 Petitioners' claim (Brief, pp. 117-118) that the Actj does 
not require employees to be represented by outsiders and permits 
them to be represented by their fellow workers, while perfectly 
true, overlooks entirely the fact that the employees were jnever 
afforded the opportunity to choose who their representatives 
should be. The Plans as installed by the Company required rep¬ 
resentatives to be chosen from among those employed bj' the 
Company. The Plans still so require: and any amendment 
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meetings of the employees, either as a body or by 
departments, with the representatives or otherwise, 
in order that they may benefit from collective dis¬ 
cussion or instruct their representatives. Moreover, 
each witness to testify regarding any such meetings 
denied that any were held and there was no testimony 
that such meetings occurred (R. XI, 10932; VII, 6920, 
7286). 1,4 

The sole function of the employee representatives is 
to receive complaints and refer them to one of the com¬ 
mittees under the Plans, and control of the joint com¬ 
mittees is secured to the Company by the provision for 
equal representation and voting power by the manage¬ 
ment and employee representatives. The carefully 
scheduled grievance procedure ends only in a blank 
wall, if the Company’s president rejects arbitration 
{supra, p. 18). Finally, control of the form of the 
labor organizations is guaranteed the Company by the 
requirement that the Plans cannot be amended in any 
material respect except by a two-thirds vote of the 
Joint Committee on Rules, on which management rep¬ 
resentatives have an equal vote with the employee rep- 

K which might prevent the Plan from operating as a fair method 
of selecting representatives * * * and * * * as a fair 

method of bargaining" requires approval of the Company's rep¬ 
resentatives on the Joint Committee (wprcu p. 10: infra, pp. 36- 
37). Compare National Labor Relation * Board v. II. K. Fletcher 
Co., 10S F. (2d) 459, 4G5 (C. C. A. 1), cert. den. 309 U. S. 67S. 

24 The fact that there is “no procedure for meetings of mem¬ 
bers or for instructing employee representatives" was deemed sig¬ 
nificant by the Supreme Court in the Pennsylvania Greyhound 
case. 303 U. S., at 270. See also National Labor Relations Board 
v. H. E. Fletcher Co 108 F. (2d) 459, 465 (C. C. A. 1), cert, 
den. 309 U. S. 678. 
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resentatives (supra, pp. 18, 19), so that it is impossible 
for a free and independent agency to be created within 
the framework of the Plans, however much the! em¬ 
ployees might desire it. Newport News, Pennsylvania 

| 

Greyhound, Bethlehem Shipbuilding and Fletcher 
cases, supra . 

In an effort to avoid the effect of these two provi¬ 
sions of the Plans, petitioners (Brief, pp. JL04HL98) 
present a strained interpretation of the Plans, wihich 
is substantially the same as* the contention advanced 
unsuccessfully before the Supreme Court in the New¬ 
port News case (308 U. S. at 249). They argue 'that 
the Plans each constitute both a labor organization 
and a formal agreement “between such labor organiza¬ 
tion and the employer, which set forth principles gov¬ 
erning the relations between them” (Brief, p. 1)06), 
hence only those matters which properly require! the 
assent of an employer and which affect the Company’s 
obligations towards the employees under the agree¬ 
ments are subject to the approval of the Company’s 
representatives. This argument ignores the facts {that 
each Plan is a labor organization within the express 
definition of the Act 25 and that the Company’s appro¬ 
val of Plan action and amendments is not limited to 
matters' which properly require employer assent) or 
which affect only obligations of the Company toj its 

employees. 

- 

25 Section 2 (5) of the Act provides: ‘‘The term ‘labor organi¬ 
zation' means any organization of any kind, or any agency or 
employee representation committee or plan, in which employees 
participate and which exists for the purpose, in whole or in part, 
of dealing with employers concerning grievances, labor disputes, 
wages, rates of pay, hours of employment or conditions of work.” 


i 
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The Plan is not severably a labor organization and 
an agreement for collective bargaining. Petitioners’ 
attempt to separate out certain aspects of the Plans 
and label them “Employees’ Labor Organizations” is 
more ingenious than real. No witness referred to any 
such organization and no basis exists in the record for 
finding, and certainly the Board did not find, that any 
such organization as petitioners have fictitiously set 
forth in their brief (pp. 106 ff.) exists. 

Nor does any part of the Plan constitute an agree¬ 
ment for collective bargaining. There is nothing in 
the documents setting forth the Plans which imposes 
contractual obligations or lights upon either the Com¬ 
pany or the other “contracting party,” whom we find 
it impossible to discover, with such possible minor ex¬ 
ceptions as the undertaking of the Company to appoint 
management representatives and to pay employee rep¬ 
resentatives and defray expenses of the Plans “within 
the limits of the law.” 

Moreover, the Company’s approval of Plan action 
and amendments is not limited to matters which prop¬ 
erly require employer assent or which only affect the 
Company’s obligations to its employees under the agree¬ 
ment. Managements’ Special Representative must be 
advised in writing as to all proposed amendments be¬ 
fore they are adopted (R. VIII, 8258). Petitioners’ 
argument that the amendment provision only requires 
Company assent in cases where the amendment prop¬ 
erly is of concern to it (Brief, pp. 111-114) was rejected 
in Bethlehem Shipbuilding Corporation, Ltd. v. Na¬ 
tional Labor Relations Board, 114 F. (2d) 930, 939 
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(C. C. A. 1) where in speaking of an identical provi¬ 
sion the court said: 

The Plan is silent as to the machinery for de¬ 
ciding whether a particular amendment proposed 
by the men is or is not one requiring the assent 
of the management. Much argument was ad¬ 
dressed to us on this point. Perhaps Bethlehem 
is right in its contention that such a question 
would have to be resolved by the courts and that 
Bethlehem could not block any proposed amend¬ 
ment merely by asserting that it fell within the 
exception above quoted. Even so, considering 
the ambiguity of the language, this article ojf the 
Plan tends to put some restraint on the proper 
freedom of employees. A proposed change in 
the method of electing representatives, desired 
by the men, might have to be assented to bp the 
management if a court, applying an objective 
standard of fairness, determined that the [pro¬ 
posal “might prevent the Plan from operating as 
a fair method of electing representatives j. . . 
and as a fair method of collective bargaining.” 

I 

Petitioner’s entire defense of the Plans overlooks 
the controlling effect of the holding of the Supreme 
Court in National Labor Relations Board v. Newport 
News Shipbuilding & Dry Dock Corp., 308 U. S. [241, 
where upon facts strikingly parallel to the situation 

I 

here, the Court held that “the statute plainly evinces” 
the purpose that “such a plan should [not] be permitted 

to continue in force” (p. 251).“ 

— 

Petitioners attempted distinctions of the Newport News jcase 
are without factual basis (Brief p. 194). The assertion that the 
cases differ in that in the Neicport News case the plans u di<J not 
provide for and there did not exist thereunder, any employees* 


i 

i 
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The argument advanced by petitioners here (Brief, 
pp. 124, 173, 176) that the Plans have operated to 
adjust grievances and to avoid labor disputes was also 
advanced in the Newport News case. The court there 
declared (308 U. S. at 251): 

In applying the statutory test of independence 
it is immaterial that the plan had in fact * * * 
obviated, serious labor disputes in the past, or 
that any company interference in the adminis¬ 
tration of the plan had been incidental rather 
than fundamental and with good motives. It was 
for Congress to determine whether, as a matter 
of policy, such a plan should be permitted to con¬ 
tinue in force. We think the statute plainly 
evinces a contrary purpose, and that the Board’s 
conclusions are in accord with that purpose. 

Here, as in the Newport News case, disestablishment 
is “the only effective way of wiping the slate clean” 
(308 U. S. at 250). Indeed, the reasons here, if any¬ 
thing, are even more compelling in view of the Com¬ 
pany's long and forthright support and advocacy of the 
Plans in opposition to any other form of organization 

organization having an identity separate and apart from the 
joint committees** rests on the assumption that in the instant case 
such a separate organization did exist. The Newport New .y case 
is in this respect identical with the case at bar and the Supreme 
Court there rejected the very arguments which are the basis of 
petitioners* thesis that a separate organization here exists. The 
further alleged difference in that employer consent was required 
for “any" amendments in the Newport News case overlooks the 
fact that while the Supreme Court found it did not properly 
have before it the amendment eliminating all employer control 
of the amending procedure, the court nevertheless expressed the 
view that “if the record disclosed such an alteration of the plan*’ 
(308 U. S. at 250) its decision would still be the same. 
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(supra, pp. 10-14, infra, pp. 40-42). The employees 
must be released of all and any of the compulsions 
which tie them to the Plans if they are to be free of 
the Company’s entrenched domination, control,J and 
interference violative of Section 8 (1) and (2) ojf the 
Act. For the Board to have found otherwise upon the 
facts in this case would have been to defy the intention 
of Congress as manifested in the legislative history of 
the Act.” 

B. The acts of the Company in promoting the Plans and discouraging other 
organizations constitutes a violation of Section 8 (1) of the Acf; 

The Board not only found that the dominatiojn of, 
and interference with, the Plans constituted unfair la- 

I 

bor practices under both Section 8 (1) and (2) ojf the 
Act (R. XI, 10947, 10976) but also found that various 
of the specific acts of the Company favoring the ijlans 
and opposing other forms of labor organization j con¬ 
stituted unfair labor practices within the meaning of 
Section 8 (1) of the Act, that is, interfered with, re¬ 
strained, and coerced the Company’s employees irj the 
exercise of the rights guaranteed by Section 7 of the 
Act (R. XI, 30912, 10913). The acts found by the 
Board to constitute such interference, in the worths of 
its decision, are: “continually calling to the attention 
of its employees its preference for the Plans,” “prais¬ 
ing the Plans and emphasizing their accomplishments,” 

“presenting to the men certain material benefits o|‘ its 

~ I 

27 See report of the Senate Committee on Education and Ljabor 
(Sen. Rep. 573, 74th Cong., 1st Sess.) describing the purpose of 
Section 8 (-2), p. 10. and the report of the House Committed on 
Labor (IT. Rep. 1147, 74th Congress, 1st Session), p. IS. 
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industrial relations policy as achievements of the 
Plans,” and “expressing to the men its animus against 
the S. W. O. C., both directly and by means of invidious 
comparisons of the S. W. O. C. with the Plans” (R. 
XI, 10912). Petitionei-s argue that such acts “consti¬ 
tuted no more than an exercise of the right of free 
speech guaranteed by the First Amendment to the Con¬ 
stitution of the United States and did not constitute 
an engaging in any unfair labor practice or any evi¬ 
dence thereof” (Brief, pp. 174^188). 

It is true that the acts of favoritism for the Plans 
and opposition to other labor organizations found by 
the Board to be violations of Section 8 (1) (R. XI, 
10904, 10906-10913) consisted of statements, oral and 
written. On July 3, 1936, immediately after the 
S. W. O. C. was established, the Company distributed 
copies of the Bethlehem Review containing an article 
by Grace, President of both the Company and the Cor¬ 
poration (R. XI, 10949; IX, 8729, 8730), stating that 
“professional labor leaders have publicly announced 
a campaign to unionize the employees of the steel indus¬ 
try,” and that “the real purpose of the unionization 
campaign is to force the ‘closed shop’ on all employees 
in the steel industry and thus to compel you and all 
other employees in the industry to join and pay dues 
to a union in order that you may hold your jobs. We 
believe no worker should be required to pay tribute to 
anyone or to any organization for the right to work” 
<R. XI, 10907-10908; VIII, 8287). 

Attention of the employees is called to the statement 


41 


of the American Iron and Steel Institute, likewise is¬ 
sued as an answer to the steel unionization campaign 
and printed in the same issue of the Bethlehem Review 
(R. XI, 10907-10908; VIII, 8287,8289). 

Grace states “our management firmly believes iln the 
views expressed in that statement. They express the 
policies which have controlled our dealings and rela¬ 
tionships for many years” (R. XI, 10907; VIII, 8287). 
The statement of the Institute categorically places the 
whole steel industry in opposition to the unionisation 
drive and behind the employee representation system 
(R. XI, 10907-10908; VIII, 8289). 

Many other issues of the Bethlehem Review distrib¬ 
uted to employees in 1936 and 1937 laud the Plant (R. 
VIII, 8292, 8308-8309. XI, 10824, 10828). 

Another instance found by the Board was the placing 

i 

in January 1937 of large posters on the bulletin boards 
throughout the Company’s plants warning employees 
“not to be deceived by such false statements” as the 
C. I. O.’s arguments “that your Employees’ Repre¬ 
sentation Plan does not provide a legal or effective 
method of collective bargaining,” and stating “Out¬ 
siders have not been necessary in the past—nothing 
has happened to make them necessary now”; “noj em¬ 
ployee has to pay tribute to any organization to get 
or hold a job with this Company’'; “advancement in 
or the holding of a job with this Company dependjs on 
individual merit, efficiency and length of service”! (R. 
XI, 10909-10910; I, 814-815, VI, 5999, VIII, 7831, 
8185, 8276). These posters remained on the bulletin 
boards until after the Jone.s & Laughlin decision ydien 
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orders were issued to remove them (R. XI, 10909; 
VIII, 7899). 28 

However, the fact that Company’s antiunion conduct 
was accomplished through the written or spoken word 
does not protect it from being held an unfair labor 
practice and its repetition enjoined. The courts, both 
under the Railway Labor Act and State labor relations 
acts, as well as under the National Labor Relations 
Act, have repeatedly held that the constitutional right 
of free speech does not entitle an employer by the use 
of words to interfere with his employees’ freedom of 
self-organization. 

In System Federation No . 40 v. The Virginian Rail¬ 
way Co 11 F. Supp. 621, affd. 84 F. (2d) 641 (C. C. A. 
4) affd. 300 U. S. 515, it was held that the employer had 
interfered with the rights of its employees in violation 
of the Railway Labor Act by circulating among its 
employees a statement signed by one of its superin¬ 
tendents, Sasser, urging the employees to give careful 
consideration to the subject of representation for col¬ 
lective bargaining and indicating that the employer 
preferred them to choose a certain independent asso¬ 
ciation as their representative rather than the Ameri¬ 
can Federation of Labor. The statement, quoted in 
full in the opinion of the District Court (11 F. Supp. 
at 624-625), was, if anything, milder than the publica¬ 
tions which are involved in the instant case. It stated 

28 See the almost identical statements involved in the case of 
Republic Steel Corporation v. National Labor Relations Board\ 
107 F. (2d) 472, 474 (C. C. A. 3), cert, granted, limited to another 
point, 310 U. S. 655, which enforced as modified 0 X. L. R. B. 
219, 238-239. 247-249, 250. 
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that the management entirely approved of collective 
bargaining and declared that the employees whenj they 
had considered some of the “facts” mentioned ija the 
statement, “are entirely free to exercise their choice of 
representatives, free from fear or favor from jtheir 
employer” (11 F. Supp. at 624). Nevertheless, the 
District Court concluded (11 F. Supp. at 633) : 

* * * I hardly think that any one can j read 

with an open mind the Sasser statement referred 
to and quoted at length above without fairly! con¬ 


cluding that it was printed and circulated to [‘use 
the authority and power” of the Railway! “to 
induce action” by the members of the Craftj “in 
derogation of what the statute calls self-organi¬ 
zation.” That it probably and naturally I had 
the intended effect on many of those to whom it 
was delivered is no more than a reasonable in¬ 
ference to be drawn from the situation and the 
power of the author over those to whom it j was 
addressed. It is likewise clear that similar |acts 
will be continued in the future to defeat or seri¬ 
ously interfere with self-organization and repre¬ 
sentation unless prohibited. 

The decree of the District Court restrained the jem- 
ployer from interfering with or influencing the jem- 
ployees in their free choice of representatives. iThe 
Circuit Court of Appeals for the Fourth Circuit in 
affirming the decree quoted the above-quoted language 
of tlie lower court with approval and said (84 F. (2d) 
at 643) : | 

any sort of influence exerted by an employer 
upon an employee, dependent upon his employ¬ 
ment for means of livelihood, may very easily 
become undue, in that- it will coerce the pn- 

2S774S—41-4 
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ployee’s will in favor of what the employer 
desires against his better judgment * * *. 

The ruling with respect to the statement was not con¬ 
tested in the Supreme Court, but the futility of any 
such attempt was indicated in the following passage 
of the court’s unanimous opinion sustaining the decree 
(300 U. S. at 543-544): 

Petitioner does not challenge that part of the 
decree which enjoins any interference by it with 
the free choice of representatives by its em¬ 
ployees * * *. That contention is not open 
to it in view of our decision in the Railway 
Clerks case, supra, and of the unambiguous lan¬ 
guage of * * * the Act. 29 

The Supreme Court of Wisconsin has reached a simi¬ 
lar holding in a case arising under the analogous Wis¬ 
consin Labor Relations Act. The issues and the court’s 
views appear in the following paragraphs of its de¬ 
cision in Wisconsin Labor Relations Board v. Rueping 
Leather Co., 228 Wis. 473, 279 N. W. 673: 

Defendant asserts that the board throughout 
the hearing assumed it to be improper for an 
employer to have any contact with his employees 

20 In the Railway Clerks case (281 U. S. 548), where agents 
of the employer had approached employees allegedly by “mere 
suggestion and advice” to join a certain association instead of 
the Brotherhood of Railway Clerks and where the employer 
urged that the statute could not forbid such activity and be con¬ 
stitutional under the First Amendment (See 281 U. S. 558), the 
court unanimously held that “the circumstances of the soliciting 
of authorization and memberships on behalf of the Associa¬ 
tion * * * constituted an actual interference with the liberty 
of the * * * employees in the selection of their representa¬ 

tives” (281 U. S. at 559-500). 
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or engage in any conversation with them respect¬ 
ing union matters, or indicate to the emplbyees 
that as an employer he was not in favor of ijmion 
organization. It is claimed that this is contrary 
to the act, and, if not, that the act is unconstitu¬ 
tional as violating defendant’s right of j free 
speech. The standard by which we are to be 
guided in dealing with this contention is j that 
set forth by the United States Supreme Court 
in Texas and New Orleans Co . v. Brotherhood 
of Railroad Clerks, 281 U. S. 548. 


The right of free speech has never been I con¬ 
sidered to make impossible civil remedies or 
criminal prosecutions for libel, duress, or fraud, 
although speech was the agency in each case. 
The distinction between the exercise by an em¬ 
ployer of his right of freedom of speech an<jl the 
actual use of the spoken word as an instrumen¬ 
tality to overpower the will of employees is well 
understood and constitutes the dividing lin^ be- 
tween what an employer may do and whajt he 
may not do. It may, of course, be difficult to 
determine in a particular case on which sidje of 
the line the activities of a particular employer 

fall, but. this must be left to the trier of fact if 

r \ 

there is room for conflicting inferences. 

In cases arising under the National Labor Relations 
Act, the Circuit Court of Appeals for the Seventh Cir¬ 
cuit has on three occasions within recent months upheld 
the Board’s contention that statements similar in char- 
acter to those here involved constitute unfair l^bor 
practices or evidence thereof over the employer’s claim 
of his constitutional right to free speech. In Valley 



i 
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Mould and Iron Corporation v. National Labor Rela¬ 
tions Board, decided December 17,1940, that court said: 

Inasmuch as the Board, therefore, has found 
that the statements were made, it was only a rea¬ 
sonable inference that thev indicated a desire 
upon the part of Mr. Swab as head of petitioner’s 
organization that the relationship should be as 
in the past and with an organization of similar 
character. He had a perfect right to express 
his preference, but if that preference was of such 
character as to take from his employees their un¬ 
trammelled freedom of action in selecting their 
bargaining agent, the Board might rightfully 
say that this was interference forbidden bv the 
act. Expressions of opinion by an employer con¬ 
cerning unions may come within the enjoyment 
of his constitutional rights, but if they destroy 
the neutrality invoked by Congress, they are 
competent evidence of violation of the act. 

In National Labor Relations Board v. Chicago Ap¬ 
paratus Company, decided December 12, 1940, that 
court said: 

The Company argues that the issuance of said 
“statement of policy” by respondent was an ex¬ 
ercise of the right of freedom of speech and of 
the press, secured by the 1st and 14th Amend¬ 
ments to the Federal Constitution. * * * 

Expressions of opinion concerning labor 
unions, by an employer, either written or merely 
spoken, may be of such a nature that their effect 
is to coerce and intimidate the employees, con¬ 
trary to the provision of the National Labor Re¬ 
lations Act. To hold that such expression, when 
employer manifestly intended to give them such 
an effect, are not violative of the Labor Act, 
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would be to nullify the provisions of the Act and 
to thwart the public policy evidenced by said Act. 

To the same effect is National Labor Relations Bdfird 
v. Superior Tanning Company, decided December! 14, 
1940 (C. C. A. 7). ! 

The intent of the First Amendment to the Constitu¬ 
tion is to protect the free interchange of opinions inj the 
interests of truth. Expressions such as are here i in¬ 
volved, addressed by the employer to his employees, 
constitute not argument but threat. The Board ipay 
properly conclude that the employees views such state¬ 
ments as those of a superior whose economic pojver 
threatens disaster for those who disagree. The cjon- 
stitution of the United States does not protect such 
coercion and restraint. 30 

C. By employing Pinkerton’s National Detective Agency, Inc„ for the pur¬ 
pose of industrial espionage, petitioners engaged in unfair labor practices 
within the meaning of Section 8 (1) 

i 

The Board found that the Company employed Piiik- 
erton’s National Detective Agency, Inc., in 1935, 1J|36, 

30 Other decisions in which the Board has based a finding of 
unfair labor practices upon such a spoken or written statenjent 
of an employer to his employees and the courts have upheld 
the Board are: Sol ray Process Company v. National Labor Re¬ 
lation* Board . decided January 4, 1941 (C. C. A. 5); National 
Labor Relations Board v. Elk!and Leather Company . Inc.. 114 F. 
(2d) 221. 224 (C. C. A. 3), cert. den. Cl S. Ct. 170 (the peti¬ 
tion for certiorari strongly urged the free speech point): Repub¬ 
lic Steel Corp. v. National Labor Relation* Board , 107 F. (2d) 
472, 474-476 (C. C. A. 3), certiorari granted limited to another 
point, 310 U. S. 655; National Labor Relation* Board v. A. S. 
Abell Co ., 97 F. (2d) 951, 955-956 (C. C. A. 4): Virginia Ferry 
Corp . v. National Labor Relation* Board , 101 F. (2d) 103, 106 
(C. C. A. 4); North Whittier Height* Citrus A**ociatiort\ v. 
National Labor Relation* Board . 109 F. (2d) 76. 78 (C. C. A. |9), 
cert. den. 310 U. S 632. See also Trustees of Wisconsin State 



48 


and 1937 for purposes of industrial espionage,, 
thereby engaging in an unfair labor practice under Sec¬ 
tion 8 (1) of the Act (R. XI, 10970-10973). ;fl From the 
testimony of Pinkerton, President of the Agency (R. 
Ill, 2444) and Stiles, Manager of the Philadelphia 
division of the Agency (R. Ill, 2573), and from the 
Agency’s ledger and journal sheets, copies of which 
were introduced in evidence, it appears that during 1936 
and 1937 at least 15 different “correspondents” or “op¬ 
eratives” 32 were utilized by the Agency in obtaining 
information respecting activities among Company’s 
employees (R. Ill, 2485-2488, 2529-2531, 2576-2579, 
2583-2591, 2607-2642, VIII, 8535- IX, 8632). Pink¬ 
erton and Stiles refused to disclose the names or iden¬ 
tity of any of these persons, but in their testimony 
referred to them by arbitrary initials or numbers which 
had been assigned to them for use in reports and on 
the Agency’s records (R. Ill, 2485-2486, 2489-2490, 
2528-2531, 2632-2633). At least six of the fifteen 
“operatives” and “correspondents,” were members of 
the C. I. O. 33 

Federation, of Labor v. Simplex Shoe Mfg. Co .. *215 Wis. 623, 
250 X. W. 56: Employer Freedom of Speech Under the Wagner 
Act (Comment), 48 Yale Law Journal 72. 75: X at tonal Labor 
Relations Board and Free Speech , Bulletin of Int'l Jurid. Ass’n, 
September 1938. 

31 The evidence further disclosed that prior to the enactment of 
the Act, in 1933 and 1934, the Company had employed the Agency 
(R. Ill, 2576, 2585-2586). 

32 An “operative" is a person in the regular employ of the 
Agency (R. XI, 10972: III, 2515. 2574). A “correspondent” is 
one from whom information is purchased (R. IX. 10972: III, 
2485, 2514, 2575). The payments made to a “correspondent” are 
charged to the client as expenses (R. XI, 10972: III, 2526-2527). 

33 See footnote on next page. 


33 The following table lists the designation of each “operative” or correspondent,” indicates the plant at 
which he operated and the dates of his services for Pinkerton’s in connection with information rendered the 
Company, the union of which he was a member, and the record references at which testimony appears 
describing his activities and at which ledger and journal sheets introduced as exhibits disclosed entries show¬ 
ing the nature of his employment and the charges therefor to the Company: 
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The journal entries of the Agency with respect to the 
services of each of these “operatives” or “correspond¬ 
ents” discloses that the Company desired “to purchase 
information” on “the activities of various men who are 
trying to annoy and disturb their employees” (R. XI, 
10972; Till, 8562), called for “an investigation at 
Johnstown, Pa., to determine to what extent Commu¬ 
nists and other radicals are influencing client's employ¬ 
ees” (R. XI, 10972; VIII, 8560-8561), desired “us to 
investigate” and “keep them informed of the arrival 
and activities of radicals and outside disturbers” (R. 
VIII, 8564) and “desired us to investigate merely out¬ 
siders who come to town to cause trouble” (R. VIII, 
8565). 34 The services of the Agency had been discon¬ 
tinued in the fall of 1935, but were resumed immedi¬ 
ately after the formation of the S. W. 0. C. in June 

1936 (R. XI, 10970-10971; III, 2576, 2594, IX, 9164- 
9165). Stiles, manager for the Philadelphia division 
of the Agency, testified that he believed the initiation of 
the S. W. O. C. organization campaign was the reason 
the Company then rehired the Agency (R. Ill, 2596- 
2605). At a conference between Stiles and Vary and 
Dykes, representatives of the Company, on June 27, 
1936, Dykes, the Company representative, stated that 
the Company desired to engage the services of the 
Agency to protect the plants and lives of the employees 
from outside communists and labor racketeers, whom 
he defined as “people that get control of legitimate 

34 That the term “outsiders" referred to the S. IV. O. C. is clear 
from the posters placed by the Company on its bulletin in January 

1937 in which the C. I. O. was referred to as “outsiders” (R. VIII, 
8-276). 



51 


i 

i 


labor organizations and shake down the employer paid 
the employee too” (R. XI, 10970-10971; III, 2594- 
2595). The reports submitted by the “operatives’ 1 ’ or 
“correspondents” admittedly dealt with union senti¬ 
ment and activity among the Company’s employees, in 
some instances naming S. W. O. C. officers and organiz¬ 
ers and employees who visited union headquarters !(R. 
IX, 10971; III, 2611-2615, 2625-2626, 264:1-2646, VIII, 
8601-8603). | 

Prior to August 1936 the “operatives” or “coire- 
spondents” sent regular written reports to the Ageiiey 
which were rewritten by the Agency and transmitted 
in their rewritten form to the Company (R. Ill, 2589, 
2610, 2642-2643, 2648). All copies of the reports were 
destroyed (R. Ill, 2610). In August 1936, the Agency 
discontinued the practice of making written report^ to 
its clients (R. XI, 10972; III, 2491, 2516-2517, 2 d 28, 
2647), and thereafter until he became ill in February 
1937, Stiles had conferences with Vary of the Company 
once a week or once in 2 weeks, reporting orally upon 
the results of the Agency's work (R. XI, 10972; III, 
2645,2648). However, Stiles made written memoraiida 
of the items reported by the “operative” or “corre¬ 
spondent” and used the memoranda in making his opal 
report to Vary (R. Ill, 2648-2649). The progress of 
the S. W. O. C. was frequently discussed at the meet¬ 
ings between Stiles and Vary (R. XI, 10972; III, 2645- 
2646). | 

The bills for these services were made out on plain 
paper with Dykes, the employee of the Company who 
arranged for the services, appearing as debtor, and 
Hunt, an employee of the Pinkerton Agency, appearing 


I 
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as creditor (R. XI, 10970; III, 2592, 2663, IX, 8609- 
8610). Payments were made by Dykes’ personal 
check drawn on his personal bank account and made 
payable to Stiles personally (R. Ill, 2591). It was 
admitted at the hearing that the reason for this ar¬ 
rangement was to keep the nature of the services off 
the Company’s open records (R. Ill, 2593). No 
contention has been made that the work was not in fact 
performed for the Company (R. Ill, 2591). The 
amounts paid by the Company to Pinkerton's Agency 
during 1935 and 1936 for the services above described 
are (R. XI, 10970; III, 2519-2526) : 

During 1935.....$2,845.37 

During 1936: 

For services at— 

Sparrows Point_$1,506.93 

Lackawanna_ 4.293.35 

Bethlehem__ 4.431.39 

Baltimore_ 1,082. 49 

Philadelphia_ 37.51 

Other towns_ 1.107.06 


16.022. 66 


Total_____1S.S6S.03 

Upon these facts the Board determined “that descrip¬ 
tions such as ‘communistic,’ ‘radical,’ or ‘outside dis¬ 
turbers,’ 4 harassing, annoying, and disturbing loyal em¬ 
ployees’ included within their scope activities of the 
union organization” and found that “the Company em¬ 
ployed Pinkerton’s National Detective Agency, Inc., 
for the purpose, inter alia, of obtaining information 
relating to union activity and organization” (R. XI, 
10972-10973). Petitioners challenge this finding of fact 
(Brief, pp. 235, 239-246). The evidence reviewed 
above, none of which is controverted, amply supports 
the Board’s findings. The courts have uniformly sus- 
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tained findings of industrial espionage by the Board 
upon evidence much less direct than that present] in 
the case at bar. Thus, in Link-Belt Company v. Na¬ 
tional Labor Relations Board, 110 F. (2d) 506, 511 
(C. 0. A. 7), Board order reported in 12 N. L. R. B. 
854, 867-869 and enforced in full by the Supreme € 011114 , 
61 S. Ct. 358, the Circuit Court of Appeals for |the 
Seventh Circuit stated “the secrecy veiling Cousland’s 
reports, the circuitous routing and the immediate de¬ 
stroying of tlie reports, furnish substantial basis for the 
finding that the company has thereby engaged in unfair 
labor practices.” To the same effect are: National ta¬ 
bor Relations Board v. Fansteel Metallurgical CorpoYa- 
tion, 306 U. S. 240,251, upholding in this regard findings 
and order of the Board reported in 5 N. L. R. B. 930, 
937-939; Kansas City Power & Light Co. v. National 
Labor Relations Board, 111 F. (2d) 340 (C. C. A. 8), 
enforcing in this respect, 12 N. L. R. B. 1414, 1432- 
1425. Compare: National Labor Relations Board v. 
Fruehauf Trailer Co., 301 U. S. 49, 54, enforcing 1 
N. L. R. B. 68, 73; Consolidated Edison Co. v. National 
Labor Relations Board, 305 U. S. 197, 230, enforcing in 
this respect, 4 N. L. R. B. 71, 94-95. 

Petitioners further argue that assuming Pinkerton’s 
Agency were hired by the Company to obtain informa¬ 
tion relating to the union activity among its employees, 

I 

nevertheless in the absence of a showing that the em¬ 
ployees had knowledge that they are under surveillance 
and by that knowledge are intimidated or that the em¬ 
ployer used the information obtained to commit or as¬ 
sist in the commission of one or more unfair labbr 
practices, the espionage did not constitute an unfair 
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labor practice (Brief, pp. 234-238). The contention 
disregards the fact that the employment by the Com¬ 
pany of Pinkerton’s Agency for industrial espionage 
became public following Pinkerton’s testimony in Sep¬ 
tember 1936 before the Senate Sub-Committee Investi¬ 
gating Violations of the Right of Free Speech, etc., 
hence the Company’s employees may be presumed to 
have been coerced by such knowledge. 35 To what extent 
the Company may have used the information which it 
evidently found sufficiently advantageous to warrant an 
expenditure of some $18,000, is of course not susceptible 
of direct proof. 

Petitioner’s attempted distinction (Brief, pp. 237- 
238) of the cases in which Board foldings of violation of 
Section 8(1) upon the basis of employer espionage have 
been upheld by the courts from the instant case upon 
the ground that in those cases the Board found the 
commission of other unfair labor practices, is without 

33 The charge filed by the S. W. O. C. in August 1957 alleged 
that the petitioners “have kept their employees and the organizers 
of the Steel Workers Organizing Committee under surveillance” 
(R. I, 59, 40). It appears from Pinkerton's testimony that he 
appeared before the Senate Committee in February 1957 (R. Ill, 
2543). His first appearance was in September 1936. The evi¬ 
dence pertaining to the Company's employment of Pinkerton's 
was obtained at that time—thus the table showing the union 
membership of the “operatives” or “correspondents'’ introduced 
in evidence before the Board was a copy of affidavits submitted 
to the Senate Committee (R. 2533-2537, 2553, 2639-2640, IX, 
8632) and the journal and ledger sheets respecting the Company 
account were likewise placed in the Senate Committee Record 
(R. Ill, 2510. 2543-2544). See Hearings before a Sub-Commit¬ 
tee of the Committee on Education and Labor pursuant to S. Res. 
266 (74th Cong.), a resolution to investigate violations of free 
Speech, etc.. Pt. 2, pp. 483-485, 665-667. 676; also Report No. 46. 
Pt. 3, Industrial Espionage, pp. 10. 75, 81, 114 (75th Cong., 
2d Sess.). 
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merit; here the Board likewise found other uiifair 
labor practices—violations of Section 8 (2) and other 
violations of Section 8 (1). There is just as much Rea¬ 
son to assume the information obtained was here Used 

I 

in determining upon the course of conduct constituting 
the other unfair labor practices as there was in anjy of 
the other cases decided by the courts. In man f of 
them the evidence failed to disclose and the Boardj did 
not make any finding that the information obtained by 

i 

espionage was used in committing the other unfair labor 
practices. See for instance the Link-Belt, Fans^eel, 
and Kansas City Power and Light cases, supra . i 

Petitioners urged this argument before the Board 

I 

which rejected it with the statement (R. XI, 109713): 

i 

In our view, surveillance of union organization 
constitutes an interference with the employees’ 
right to self-organization, even though there i^ no 
showing that the specific information obtained 
was used in the commission of an unfair labor 
practice. j 

The Board’s position is supported by the legislative 
history of the Act, by all the court decisions which hgve 
passed upon the question and by reason and logic. 
There can be no question that petitioners’ use of jan 
undercover system for the purpose of ferreting out tjhe 
union activities of its employees, a practice widely con¬ 
demned as the most effective and pernicious method jof 
preventing self-organization,^ is prohibited by Sectibn 
8 (1) of the Act. | 

36 “Espionage is the most efficient method known to management 
to prevent unions from forming, to weaken them if they secure a 
foothold, and to wreck them when they try their strength. Its ijse 


i 
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The report of the House Committee on Labor on the 
Wagner Bill states: 

The forms which such interference may take 
have been disclosed in the experience of the labor 
boards engaged in the investigation of charges of 
violation of section 7 (a) during the past 2 years. 
These are, of course matters for decision on the 
facts of the individual case. The most com¬ 
monly recognized forms of interference have 
been financial support, participation in the for¬ 
mulation of the constitution or bylaws or in the 
internal management of the company union, 
espionage, and the like. (Italics supplied.) 
(H. Rep. No. 1147, 74th Cong., 1st Sess., p. 18.) 

Representative Connery, co-author of the Act, had 
this to say of such practices in urging passage of the 
Act: 

We are trying to give the men and women of 
the United States the right to be free American 
citizens, to go about and say, “I am master of 
my soul, I am not an industrial slave. I do not 
have to stand for any employer hiring a stool 
pigeon to work alongside of me to break up my 
union, and I am free to organize to get decent 
living wages to take care of my wife and my 
children. ” That is what this bill is for. (Cong. 
Rec., 74th Cong., 1st Sess., June 19, 1935, Vol. 
79, Pt. 9, p. 9685, cf. 9716. 

The Supreme Court and the Circuit Courts of Ap¬ 
peals have repeatedly held that the hiring of a labor 

by management is an entirely ‘natural growth' in the long struggle 
to beep unions out of the shop’’ (Report of the Committee on Edu¬ 
cation and Labor pursuant to S. Res. 266 (74th Cong.), Senate 
Report Xo. 46, Pt. 3, p. 9, 75th Cong., 2d Sess.). 
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spy, without more, was a violation of Section 8 (1). 
National Labor Relations Board v. Fansteel Metallur¬ 
gical Corp., 306 U. S. 240,251; Link-Belt Co. v. National 
Labor Relations Board, 110 F. (2d) 506, 511 (C. Cj A. 

7) , affirmed in this respect by the Supreme Court,! 61 

S. Ct. 358; National Labor Relations Board v. Ftyie- 
Jumf Trailer Co., 301 U. S. 49, 54; National Labor Rela¬ 
tions Board v. Friedman-Harry Marks Clothing Co., 
301 U. S. 58, 75; Consolidated Edison Co. v. National 
Labor Relations Board, 305 U. S. 197, 230; National 
Labor Relations Board v. Pennsylvania Greyhound 
Lines, 303 U. S. 261, 270; Atlas Underwear Company 
v. National Labor Relations Board, decided January 
15, 1941 (C. C. A. 6); Kansas City Power & Light 
Co. v. National Labor Relations Board, 111 F. (2d) 340 
(C. C. A. 8). 37 | 

The passage which petitioners quote (Brief, p. 23|7) 
from National Labor Relations Board v. National 
Motor Bearing Co., 105 F. (2d) 652 (C. C. A. 9), is i)ot 
to the contrary and is misleading as to the court’s hold¬ 
ing. It is clear from the court’s opinion that enforce¬ 
ment was denied to the provisions of the Board’s ordjer 
requiring cessation of surveillance of union meetings, 
upon the single ground that the Board did not find thjat 

37 In the following additional cases espionage of a more opbn 
character has been held a violation of Section 8 (1). Republic 
Steel Corp. v. National Labor Relations Board , 107 F. (2d) 472, 
474 (C. C. A. 3), certiorari granted limited to another point, 310 
U. S. 655; Montgomery Ward ct* Co. v. National Labor Relations 
Board , 107 F. (2d) 555, 559 (C. C. A. 7); Montgomery Ward jc£ 
Co. v. National Labor Relations Board , 115 F. (2d) 700 (C. C. 

8) ; North Whittier Heights Citrus Association v. National Labor 
Relation* Board , 109 F. (2d) 76,78 (C. C. A. 9). 
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the acts of surveillance constituted unfair labor prac¬ 
tices (105 F. (2d) at 657). 38 The Board made express 
findings in the present case that the petitioners “in em¬ 
ploying Pinkerton’s National Detective Agency, Inc., 
for the purpose, inter alia, of obtaining information re¬ 
lating to union activity and organization, interfered 
with the employees in their right to self-organization, 
to form, join, or assist labor organizations,” in the 
words of Section 7 of the Act (R. XI, 10973) and con¬ 
cluded that “by interfering with, restraining, and 
coercing their employees in the exercise of the rights 
guaranteed in Section 7 of the Act “petitioners have 
engaged in and are engaging in unfair labor practices 
within the meaning of Section 8 (1) of the Act” 
(R. XI, 10976). In the National Motor Bearing case, 
the court further stated that since it would enforce by 
decree the provision of the Board’s order requiring the 
employer to cease and desist from in any manner inter¬ 
fering with, restraining, or coercing its employees in 
the exercise of their rights, the failure to enforce the 
anti-surveillance provision of the order was of “no 
great significance” and did not warrant a remand de¬ 
signed to enable the Board to supply the omitted find¬ 
ings (105 F. (2d) at 657). 

The character of labor espionage is such that its exist¬ 
ence necessarily interferes with employee sell-organiza¬ 
tion since it proceeds in secrecy and by covert methods. 

38 The decision of the Board in the National Motor Bearing case, 

5 N. L. R. B. 409. 413-414. describes the surveillance in a section 
of the decision entitled “Background of the unfair labor practices’* 
and does not directly or indirectly state any finding that this con¬ 
duct interfered with the employees’ rights, violated Section 8(1), 
or constituted an unfair labor practice. 
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In that fashion, the employer brings himself into the 
privacy of union councils without their knowledge,! in 
order that he may be forewarned of the Union’s bar¬ 
gaining strength, the extent of its membership, the Ma¬ 
ture and character of its possible demands on behglf 

. i 

of the employees, and a host of other intimate details. 
Thus forewarned, the employer attains the objective 
of his undercover tactics; he is enabled continuously!to 
adjust his strategy to his improper advantage and the 
employees’ disadvantage. Labor spies are often u^ed 
to create distrust and dissension within the union, thus 
causing it to lose members or to fail to attract n<jrw 
ones.'* 19 To say that an employer cannot be restrained 
from hiring labor spies under the National Labor 
Relations Act in the absence of knowledge on the p^rt 
of the employees or proof of the exact character of the 
spies’ activities, places the highest premium upon the 

39 “Within the ranks of the union * * * the spy can be 
even more effective in disrupting the organization. One of tjhe 
favorite devices is to seek to discredit the union leaders or fraiine 
them on false charges. The experienced spy knows that weaken¬ 
ing the members' confidence in their leaders often leads to loss bf 
confidence in the union and impairing the morale of the rank aijid 
file. * * * The spy may attack fellow members for beii^g 
aliens or for their alleged radical political beliefs, the latter; a 
standard technique constantly employed by the detective agencies. 

“In the councils of the union the spy often assumes the role bf 
the agent provocateur. He incites violence, preaches strikes, in¬ 
flames the hot-headed, and leads the union to disaster. Spips 
attempt to call abortive and premature strikes which will result m 
crushing the union before it has become stronger. They seek to 
discredit the union by attempting to associate it with violence arid 
sabotage.’’ (Report of the Committee on Education and Labc^r 
pursuant to S. Res. 266 (74th Cong.), Report Xo. 40, Pt. 3, pp. 
62-03, 75th Cong., 2d Sess.). 

2S774K—41 r* 
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efficacy of the espionage system employed, its growth, 
refinement, and development. The broad policies of 
the Act will not be, and have not been, construed to per¬ 
mit such a nullifying result. 

D. By donating $36,000 to the Mayor of Johnstown while a strike of the 
Company's employees was there in progress, petitioners sought to secure 
a continuance of the Mayor’s anti-union conduct and thereby engaged in 
unfair labor practices within the meaning of Section 8(1) 

The Board found that petitioners had violated Sec¬ 
tion 8 (1) of the Act in still another manner—namely, 
by surreptitiously donating, indirectly by way of the 
Citizens Committee, $32,078.25 and directly, $4,372.00, 
to the Mayor of Johnstown to secure a continuance of 
the Mayor’s known anti-union attitude during a strike 
of the Company’s employees then in progress at Johns¬ 
town (R. XI, 10969-10970). 

On June 10, 1937, a strike took place among the em¬ 
ployees of the Conemaugh & Black Lick Railroad Com¬ 
pany, a wholly owned subsidiary of the Corporation 
which operates a railroad entirely within Cambria 
County, Pennsylvania, and serves the Cambria plant 
of the Company located at Johnstown, Pennsylvania, 
also within Cambria County (R. XI, 10954; II, 1683- 
1684, III, 3145-3146, IV, 3545, VIII, 8216, IX, 8735, 
8738, 8743, 8754). At 11 p. m. on Friday, June 11,1937, 
employees of the Company’s Cambria Plant w T ent out 
on strike both to support the strike among the em¬ 
ployees of the Conemaugh & Black Lick Railroad and to 
secure a signed agreement which the Company had re¬ 
fused to enter into with the S. W. O. C. (R. XI, 10954- 
10955; I, 853, 916, 927, 931-932, II, 1625-1628, 1630- 
1632,1634-1636, III, 3145-3146, 3355, VIII, 8403-8405). 
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The strike lasted all of the month of June and \j?ell 
into July, with martial law in force and the mills closed 
pursuant to orders of the Governor of Pennsylvania 
from June 19 to June 25 (R. XI, 10966-10967; I, 814, 
1057, 1109, II, 1568, IV, 4096, VII, 7751-7753, VIJI,. 
•7970-7980, IX, 9449-9450, IX, 9176-9177). j • 

The evidence is uncontroverted that $32,078,251 in 
cash, consisting of ten- and twenty-dollar bills wrapped 
in brown paper packages which bore no identifying 
marks was delivered by the Company to Martiin, 
Chairman of a Citizens Committee or a messenger scht 

O I 

by him, who immediately turned the packages con¬ 
taining the money over to the Mayor of Johnstown jas 
a donation (R. XI, 10963-10964; II, 1877, 1883-18^5, 
III, 2852-2855, 2860-2863, V, 5055-5061, 5067, 50l2, 
VII, 7716-7720, IX, 9190-9191), and an additional 
$4,372 of Comi)anv funds, also in cash, was given di¬ 
rectly by Ellicott, General Manager of the Cambria 
Plant, to the Mayor (R. XI, 10965-10966; VIII, 800^- 
8004). The dates upon which these transfers of monqy 
took place and the amounts involved on each occasion 
are: ! 


June 17.$10, 000. 00 (R. XI, 109G3; V, 5058-5059, VII, 7716). 

June IS. 15,000.00 (R. XI, 10963; III, 28G2-2S63, V, 5059, VI|I, 

7718). 

July 9. 5. 621. 25 (R. XI, 10964; III, 2856, VII, 7719). 

July 22. 4, 372. 00 (It. XI, 10965-10966, VIII, S002-S004). 

July 2S. 1, 457. 00 (It. XI, 10964; V, 5061, VII. 7720). 


Total 36, 450. 25 


The Board found that the Company “knew that thp 
money was for the Mayor and that Mayor Shields wa^ 
aware of the source of the money,” that Mayor Shield^ 
had stated that “the best way to handle the strikd 
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situation was to create hostility to the strikers, en- 
courage a back-to-work movement, and defeat the 
S. W. O. C.” and that the donation by the Company 
to the Mayor was “calculated to insure the continuance 
of this attitude” (R. XI, 10968-10969). The circum¬ 
stances' surrounding the donations fully warrant these 
findings. 

Johnstown, Pennsylvania is largely dependent for 
its economic existence upon the continuous operation 
of the Cambria Plant. In 1936, of a total of 19,222 
persons employed in the community, 11,444 were em¬ 
ployed by the Company (R. XI, 10954; VIII, 8060, 
8070). Seventy percent of the total wages and salaries 
paid in the community were paid by the Company (R. 
XI, 10954; VIII, 8068-8070). 

Within two or three days after the beginning of the 
strike a Citizens Committee was formed (R. XI, 10955- 
10956; II, 1871-1872, 1891-1893, IV, 4033-40:35, V, 
5085-5086, VII, 7683-7684). Its chainiian was Martin, 
president of the Chamber of Commerce and vice presi¬ 
dent and cashier of the United States National Bank 
in Johnstown (R. II, 1249, 1870-1871). Its secretary 
was Campbell, managing director of the Chamber of 
Commerce (R. II, 1236, 1889, V, 5180, 5339-5344). 
Martin and Campbell, together with Reverend Stanton, 
pastor of the Westmont Presbyterian Church (R. IV, 
4022), directed the activities of the Citizens Committee 
(R. XI, 10955-10956). 40 On Monday, June 14, the 

10 The Company maintains its pay-roll account with Martin's 
bank (R. II. 1880). Evans, the Company's assistant manager in 
charge of labor relations at the Cambria Plant (R. VII, 7(>2S- 
7030), is a member of the Board of Directors of the Chamber of 
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Mayor issued a proclamation on the strike, which \|ras 
pnnted in the newspapers in which he spoke of “arous¬ 
ing” the citizenry to a “proper sense of responsibility,” 
referred to “men not residents of our community cre¬ 
ating disturbances,” and stated that his “oath of office 
to uphold the constitutions of the United States a|nd 
Pennsylvania” bound him “to protect your lives, homes 
and properties against all foreign enemies” (R. XI, 
30957; IX, 9174). ! 

At a meeting of the Citizens Committee that same 
night, Reverend Stanton endorsed the Mayor's procla¬ 
mation, stating that his heart went out to the men who 
wanted to work and were being deprived of that right 
and that it was necessary to back up the Mayor and pre¬ 
serve the right to work (R. XI, 10957; II, 1236, 1248, 
1899, IV, 4034-4044, VII, 7692). The Mayor was pres¬ 
ent in person and made a speech lauding the splendjid 
conditions under which the men worked and asserting 
that 90 percent of the men wanted to work (R. XI, 
10957; II, 1237,1251). Evans, Assistant General Man¬ 
ager of the Cambria Plant, stated that the Compaijiy 
had decided to keep the plant open during the strike 
because of its responsibility to those of its employees 
who wanted to work and because it was fairer to tjie 

Commerce (R. VIII, 7892). The Company annually buys jfO 
memberships in the Chamber of Commerce and distributes thejm 
among its supervisory officials (It. VIII, 7892-7803). Evansiis 
also president of the Board of Trustees of the church of whijdi 
Reverend Stanton is the pastor and 10 additional Company officials 
belong to the church (It. IV, 4141, 4144, VIII. 7891). Compare 
National Labor Relations Board v. Elkland Leather Com party, 
Inc., 114 F. (2d) 221. 222-223 (C. C. A. 3), cert. den. 61 S. Ct. 
170.' 
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City of Johnstown, since the shutting down of the plant 
would have such a great economic effect on the city 
(R. XI, 10957; II, 1235-1236, 1240, 1250, 1919, IV, 
4047, 4440, 4481, V, 5193, VII, 7691-7693, 7881). 

The Tuesday papers carried a press release issued by 
Evans emphasizing that “the citizens in general are 
rallying to support the right to work" and pointing 
out “the continued operation of the plant is essential 
to the welfare of Johnstown and its people as all prod¬ 
ucts of this plant are in competition with mills else- 
wdiere, many of which are located near to the market” 
(R. XI, 10958; II, 1803-1804). Wednesday's papers 
carried a full page advertisement of the Citizens Com¬ 
mittee entitled “We Will Preserve Law and Order,” 
beginning “It is the constitutional right of every man to 
work if he desires,” and ending “Johnstown Is Our 
City! Johnstown Is Our Home! Johnstown Is Our 
Greatest Interest! Will You Allow 7 Outsiders to Come 
In And Destroy It?” (R. XI, 10959; II, 1888-1889, 
1932, V, 5204, 5206, Bd. Exh. 47, Res. Exh. 101). 

At the first meeting of the executive committee of 
the Citizens Committee held on Wednesday, June 16, 
Evans made a speech in which he commented on the 
advertisement of that morning, stated that the failure 
of the S. W. O. C. to persuade men to stay away 
from the plant had been followed by considerable 
violence, expressed the feeling of the Company that 
the Committee wnuld need some monev and offered 
a contribution to the Committee of $25,000 from the 
Company (R. XI, 10960; II, 1900, IV, 4413-4414, 
V, 5079, 5222, VII, 7712). Prior to attending the 
meeting Evans had been authorized by Ellicott, Gen- 



65 


eral Manager of the Cambria Plant, to make this con¬ 
tribution on behalf of the Company (R. XI, 10^60; 
VIII, 8019). Later the same day, Martin, chairman 
of the Citizens Committee, met Mayor Shields on |the 
street and told him that if he needed any money, jthe 
Citizens Committee had some available (R. XI, 10960; 
II, 1901). And still later on the same day Mayor 
Shields made a radio address over the Johnstown raldio 
station in which he assailed the strikers. The follow¬ 
ing excerpts from the speech indicate its tenor (R. XI, 
10960-10962; IX, 8665-8667) : 

* * * Some months ago a gentleman came 
to our community and as a result of his presence, 
many homes are sad today, and these homes ydll 
continue in that gloom until we rise up and do 
the things that all red-blooded Americans should 
do. * * * Communism and anarchy are in 
evidence in our city today * * * men desir¬ 
ing to work have had their clothes taken frpm 
them and forced to stand naked in the principal 
streets.. * * * As your mayor, I am thor¬ 
oughly convinced that the majority of our citi¬ 
zens want work and are opposed to the dictation 
of outsiders. Were Johnstown not invaded |by 
undesirables, peace would reign at this time * * * 

* * * From this moment on a “Back I to 
Work Movement” will gain momentum. You 
wives, mothers, and sisters of our steel workers, 
fear not. Idle threats are being made, by 
cowards, but let me assure you that I, as yojur 
mayor, am in a position to crush the lawless, 
the Communist, the anarchist, and preserve and 
protect the homes of you good citizens * * j * 
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The following day, Thursday, the Citizens Com¬ 
mittee published another full-page advertisement, 
beginning “We Will Keep Johnstown Safe For Jolms- 
towners” and ending “Let all the ears within hearing 
distance and several out of hearing distance know and 
be assured that the Citizens Committee means Busi¬ 
ness ; it means to preserve Law and Order; it means to 
preserve the lives of Johnstowners; it means to make 
its streets as well as its homes safe for its Mothers, 
Fathers, Daughters, and Sons. That is the obligation 
of the Citizens of Johnstown and the Citizens Commit¬ 
tee is taking the lead to uphold the American obliga¬ 
tion!” (R. XI, 10962,10999-11000; VIII, 8390.) That 
evening the Citizens Committee held a mass meeting 
in the auditorium of the Central High School, which 
was attended by about 1,000 persons (R. XI, 10963; II, 
1279). Mayor Shields spoke, beginning with a state¬ 
ment that the strike was over (R. XI, 10963; VI, 4488). 
The feature speech of the evening was by Congressman 
Clare Hoffman, of Michigan, who devoted most of his 
address to Communism and the C. I. O. (R. XI, 10963; 
IV, 4061, 4419. 4487—4488, V, 5097). 

It was at this point that the substantial sums of 
money began passing from the Company to the Mayor. 
On Thursday morning, June 17, Martin was informed 
that the Mayor needed $10,000 (R. XI, 10963; V, 5057). 
Martin then called Evans, who said the money would be 
available (R. XI, 10963; VII, 7716). Martin’s testi¬ 
mony with respect to this transaction shows that he 
was a most unwilling witness. He at first denied that 
either he personally or the Citizens Committee had 
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received any money from the Company (R. II, 1$73»- 
1874). Then he denied that the Citizens Committee 
received any money from any of the Company’s officials 
(R. II, 1874-1876). He then admitted that he him¬ 
self had received $10,000 from Evans (R. II, 18|76). 
Later he admitted that when he received the funds f|rom 
Evans he understood they were from the Company 
(R. II, 1903). Recalled to the witness stand he testi¬ 
fied at first that he told Evans the Mayor needed $101,000 
(R. Y, 5057) but on cross-examination changed this 
testimony (R. V, 5068-5070). However, the testimony 
of both Evans and Martin make it clear that on Thurs¬ 
day, June 17, Martin went to Evans’ office and there 
received $10,000 in $10 and $20 bills wrapped in brbwn 
paper packages (R. II, 1877, V, 5057-5059, VII, 7716). 
Martin testified that later that same day, Connor, treas¬ 
urer of the Citizens Committee, took the money alleg¬ 
edly to the Mayor, that he, Martin, had never asked the 
Mayor whether he had received the money but he j as¬ 
sumed Connor gave the money to the Mayor (R, XI, 
10963; V, 5058-5059). j 

The following day, Friday, June 18, Connor in¬ 
formed Martin that the Mayor needed $15,000 more (R. 
XI, 10963; V, 5059). Martin called Evans and fir- 
ranged to send a messenger for the money (R. XI, 
10936; II, 1885, III, 2806-2861, V, 5059, VII, 7718). 
The messenger received the money, which was wrapped 
in a brown paper package from Evans and carried! it 
to the Mayor (R. XI, 10963; III, 2862-2863, V, 5059, 
VII, 7718). 

On Saturday, June 19, the Governor of Pennsylvania 
declared martial law and ordered the mills closed (!R. 

i 


I 
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XI, 10966; II, 1568, VIII, 7970-7976, X, 9449-9450, 
IX, 9176-9177). The Citizens Committee then devoted 
its efforts to having the Governor reopen the mills by 
revoking the proclamation of martial law (R. XI, 
10966; IV, 4072-4088, V, 4502-4509, 4666-4667, 5266- 
5274). To this end the Committee employed publicity 
and public relations firms to prepare advertisements 
for newspapers and radio speeches for the active mem¬ 
bers of the Committee (R. XI, 10966-10967; II, 2107- 
2114, 2133-2135, III, 2313-2315, 2328-2333, 2338-2341, 
2788-2797, 2867-2881, IV, 4088-4097, V, 4606-4607, 
4641, 5273-5281, 5295-5296). On Friday, June 25, the 
Governor ended the state of martial law (R. XI, 10967; 
IV, 4096, VII, 7751-7753, VIII, 7977-7980). The mills 
reopened shortly thereafter and by the end of July the 
strike was broken (R. 1,1057,1109). 

On July 9 Connor called Martin and told him the 
Mayor needed $5,621.25 (R. XI, 10964; V, 5060). 
Martin arranged with Evans to send a messenger for 
the money (R. XI, 10964; VII, 7719). The messenger 
obtained the money, wrapped in a brown paper pack¬ 
age, from Evans and delivered it to the Mayor (R. XI, 
10964, II, 1887; III, 2853, 2855-2856, V, 5056, VII, 
7719). 

On July 22 Ellicott, General Manager of the Cam¬ 
bria Plant, delivered in person $4,372 in cash to Mayor 
Shields under such circumstances as to make it clear 
that the Mayor, Evans, and Ellicott knew that all the 
mysterious monetary transactions above described were 
donations by the Company to the Mayor. Ellicott 
testified that he happened to be in the Mayor’s office 
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when tlie Mayor mentioned he had many bills requir¬ 
ing payment; Ellicott suggested the Mayor call Martin, 
and left at once; immediately on returning to his office 
Ellicott received a ’phone call from the Mayor whoj re- 
ported he had been unable to reach Martin who wasjout 
of town and would not be back for ten days and t|hat 
the bills were embarrassing him; Ellicott promisedIthe 
Mayor he would see what he could do about it; Ellicott 
thereupon asked Evans for $4,372 of strike mopey, 
received it in cash in an envelope with no notations on 
it, and went to the Mayor’s office and laid the envelope 
on the Mayor's desk with the statement “I told jrou 
at noon on the telephone that I would see what I could 
do, and that is what I have done” (R. XI, 10965-109p6; 
VIII, 8002-8004). | 

On July 28, Martin again was informed the Mayor 
needed another $1,457, obtained it in cash from Evdns 
and delivered it to the Mayor (R. XI, 10964; II, 1883- 
1884, Y, 5061, 5067, 5072, VII, 7720). | 

No accounting was ever made to the Citizens Com¬ 
mittee for these funds—in fact no member of the Citi¬ 
zens Committee aside from Martin and Connor knew 
of the transactions until revealed by the testimony !at 
the Board hearing (R. IV, 4134-4136, V, 5062-5065). 
Martin testified that he did not know what the Mayor 
used the money for (R. II, 1880,1888). j 

This evidence constitutes substantial support for the 
finding of the Board that the Company knowingly do¬ 
nated the money to the Mayor in order to preserve arid 
encourage his anti-union attitude and conduct. Nor 
can there be any question but that such conduct coil- 
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stitutes an interference by the Company with the rights 
of its employees as guaranteed by Section 7 of the Act. 
Secret donations by an employer, during the course of a 
strike of large sums of money to a public official who 
by reason of his position exercises a powerful influence 
upon police protection of the right to picket, as well 
as upon public opinion of his community in regard to 
the right to strike, must in the nature of things con¬ 
stitute an interference with the right of the employees 
“to engage in concerted activities for the purposes of 
collective bargaining or other mutual aid or protec¬ 
tion. v Section 7. As the Board summed it up (R. XI, 
10969): 

In a situation in which impartiality by the city 
administration was essential to a proper preser¬ 
vation of tlie rights of the Company on the one 
hand and the union on the other, the Company 
was, by the payment of the money, engaging in 
a course of conduct which necessarily affected 
that impartiality. Such action by the Company 
was in contravention of Section 8(1) of the Act. 

Compare Republic Steel Corporation v. National La¬ 
bor Relations Board , 107 F. (2d) 472, 475-476 (C. C. 
A. 3), certiorari granted, limited to another point, 310 
U. S. 655. 


Point II 

The Board properly held the Corporation to be an employer 
within the meaning of Section 2 (2) of the Act and to be 
responsible for the foregoing unfair labor practices 

The Board found that the Corporation, both by rea¬ 
son of its control of the Company and by reason of its 
direct participation in matters affecting the relations 
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between the Company and its employees, was legally 

j 

responsible for each of the unfair labor practices f<jnmd 
by the Board (R. XI, 10954,10970,10973). Petitioners 
challenge both the substantiality of the evidence in|sup- 
port of this finding and the correctness of the legal 
reasoning implicit in the determination of such respon¬ 
sibility (Brief, pp. 262-270). j 

The petitioner Bethlehem Steel Corporation is! and 
has been since July 1, 1919, a Delaware corporation 
(R. XI, 10947; IX, 8723). The Corporation ha^ 100 
percent of the voting power (disregarding directors’ 
shares) in petitioner Bethlehem Steel Company I (R. 
XI, 10947; IX, 8733). The Corporation also ojwns, 
directly or through subsidiaries 50 percent or ijnore 
of the stock of 57 other companies (R. XI, 10947;; IX, 
8733-8736). Petitioner Bethlehem Steel Corporation 
and its subsidiary companies’ constitute an interstate 
enterprise of vast proportions (R. XI, 10947; VIII, 
8229-8234). Petitioner Bethlehem Steel Company is 
the only iron and steel producing subsidiary of the 
Corporation (R. XI, 10948; IX, 8737). Nine of j the 
thirteen officers of the Corporation are also officers of 
the Company (R. XI, 10948; IX, 8729-8730). Gface 
is president of both, McMatli, vice president and sepre- 
tary of both, Schick, comptroller of both, Sclilottman, 
assistant comptroller of both, and numerous other offi¬ 
cers are identical in both (R. XI, 10948; IX, 87i29— 
8730). | 

Labor relations among the various subsidiaries jare 
subject to a uniform policy emanating from the Cor¬ 
poration. In 1918 when the Plans of Employee Rjep- 
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resentation were instituted, the first printed copies of 
the Plan distributed to employees of the Company 
bore on their covers and on their title pages the inscrip¬ 
tion “Representation of Employees in Plants of the 
Bethlehem Steel Corporation” (R. X, 9590, 10109, 
10111). On the inside of the cover was a chart en¬ 
titled “Chart Illustrative of Representation of Em¬ 
ployees of the Bethlehem Steel Corporation and 
Subsidiary Companies” (R. X, 10110). 

Plans virtually identical with those in effect in the 
Company's Plants have been in effect in other sub¬ 
sidiaries of the Corporation—indeed, as heretofore 
noted, some of the plants here involved have at various 
periods since 1918 been owned by other subsidiaries of 
the Corporation and during such ownership the Plans 
were put in effect in the plants (see pp. 11-12, supra). 42 
Thus, when McClintic-Marshall Corporation became a 
subsidiary of the Corporation in 1931, a leaflet was dis¬ 
tributed to its employees stating (R. XI, 10949-10950; 
XI, 10360): 

42 Copies of the Plans in effect in the Bethlehem Mines Corpo¬ 
ration in 1029 and in the McClintic-Marshall Corporation in 1031 
are in evidence (R. XI, 10351-10350, 10364-10374). They are 
substantially identical with the Plans then in effect at plants of 
the Company (see footnote 0. p. 15, supra, for references to the 
Plans then in effect in the plants of the Company). Bethlehem 
Mines Corporation and McClintic-Marshall Corporation were at 
the time in question subsidiaries of the Corporation (R. X, 9611- 
0612, 10364). As the Board pointed out (R. XI. 10052), the 
Plans in effect in the plants of the Bethlehem Shipbuilding Cor¬ 
poration, Ltd., a wholly owned subsidiary of the Corporation, 
were substantially identical with the Plans here involved. See 
Bethlehem Shipbuilding Corporation . Ltd., v. National Labor 
Relations Board, 114 F.' (2d) 930 (C. C. A. 1). 
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As a subsidiary of the Bethlehem Steel Cor¬ 
poration, McClintic-Marshall employees are 
entitled to a series of benefits which have been 
developed successfully in other companies of [the 
Bethlehem family over a period of years. These 
privileges include: 

Plan of Employees Representation * * ! *. 
Relief Plan * * *. PeyisiemPlan * * *. 
Saving and Stock Ownership Plan * * *. 

The annual conference, provision for which is made 
in each Plan (e. g. R. XI, 10560), is sometimes held 
jointly by Corporation officials with employee repre¬ 
sentatives from Plans in Company Plants and from 
Plans of other subsidiaries (R. IX, 8915). 

A booklet entitled “Ten Years’ Progress in Hunjian 
Relations—A Review of Some Accomplishments under 
the Bethlehem Plan of Employee Representation” was, 
according to its own inscription, “Distributed at 1&28 
annual joint conferences of employee representatives 
and management representatives of Bethlehem Stjeel 
Corporation” (R. IX, 8784). This same booklet also 
includes a heading “Employment Policy 7 ’ followedjby 
“This is the policy of Bethlehem Steel Corporation” 
(R. IX, 8792), and lists and pictures Employees’ Rep¬ 
resentatives at the various plants, including those! at 
plants of subsidiaries of the Corporation other than the 
Company (R. IX, 8813, 8815, 8752, IX, 8752). ! 

Beginning in 1924 and continuing down to the pres¬ 
ent the employees of the Company have regularly re¬ 
ceived magazines entitled “Bethlehem Reviews” yA 
Bulletin of News for the Employees of Subsidiary Com¬ 
panies of the Bethlehem Steel Corporation” (R. Vlill, 
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8283, 8287, IX, 8778, 8817, 8829, 8837, XI, 10783,10787, 
10791, 10795, 10799, 10803, 10807, 10811) ; a few are 
headed “A Bulletin of News for the Employees of 
Bethlehem Steel Corporation” (R. VIII, 8291, 8299, 
XI, 10823). The first issue of the Review begins with 
the following statement over the signature of “Grace, 
President” (R. XI, 10783): 

The officers of the Bethlehem Steel Corpora¬ 
tion and its subsidiary companies have long felt 
the need of some means of direct communication 
with their employees by which facts of general 
interest could be brought to the attention of 
everyone in the Corporation. 

The Reviews are devoted almost exclusively to labor 
relations. Results of elections under the Plans are 
annually announced with references to the “employees 
of Bethlehem Steel Corporation,” listing the number 
of votes cast at plants of other subsidiaries of the Cor¬ 
poration as well as at plants of the Company (R. VIII, 
8287, IX, 8752, XI, 10798). The Reviews name the 
Corporation, not the Company, as having the Plan (R. 
VIII, 8285). An article entitled “Employee Repre¬ 
sentation in Bethlehem, 1918-1933” begins (R. VIII, 
8284) : 

Fifteen years ago Bethlehem started its Em¬ 
ployees’ Representation Plan. Today the Plan 
is in effect in the various operating units in steel 
manufacturing, ship building, mining, and Me- 
Clintic-Marsliall. • 

The Reviews in speaking of labor relations refer in¬ 
discriminately to the Company and the Corporation 
(R. VIII, 8284, 8285, 8290, 8301, 8779). Many articles 
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signed by “Grace, President” refer both to the Cor¬ 
poration and the Plans (R. XI, 10953; XI, 10783,1(^787, 
30791, 10795, 10800, 10807). 

The foregoing evidence compels the Board’s finding 
that “the Corporation concerned itself with labor rela¬ 
tions and, in many respects, prescribed uniform labor 
policies for its subsidiaries” (R. XI, 10951). What¬ 
ever may be the facts with respect to labor relations 
generally among the subsidiaries of the Corporation it 
is clear that the Corporation played a leading rolb in 
instituting, maintaining, recognizing, and dealing jvith 
the Plans of Employees’ Representation in operation 
in the plants of the Company. It is also clear that) the 
various articles over Grace’s signature which appeared 
in the Reviews lauding the Plans and opposing other 
forms of labor organization, emanated from and lear¬ 
ned behind them the full force of the Corporation.! 

Section 2 (2) of the Act defines employer to include 
“any person acting in the interest of an employer, di¬ 
rectly oi* indirectly. ’ ’ The Corporation having directly 
participated in the commission of the unfair labor prac¬ 
tices here found, it was properly a respondent bejfore 
the Board and the Board acted within its power jand 
discretion in issuing an order to the Corporation re¬ 
quiring it to cease and desist from such practices and 
to withdraw recognition from and completely disestab¬ 
lish the Plans. 

Orders of the Board, based upon findings as to Cor¬ 
porate structures and relationships similar to those! dis¬ 
closed in the present case, have been enforced on! nu¬ 
merous occasions by the Supreme Court and by| the 

i 

287748—11-0 
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several Circuit Courts of Appeals to which the question 
has been presented. National Labor Relations Board 
v. Pennsylvania Greyhound Lines, Inc., 303 U. S. 261, 
enf'’g 1 N. L. R. B. 1,43; Consolidated Edison Co. v. Na¬ 
tional Labor Relations Board, 305 U. S. 197, aff’g 95 P. 
(2d) 390, 393 (C. C. A. 2); Union Drawn Steel Co. v. 
National Labor Relations Board, 109 F. (2d) 587, 589, 
594-595 (C. C. A. 3) ; National Labor Relations Board 
v. Lund, 103 F. (2d) 815, 818 (C. C. A. 8). See also 
Natio'nal Labor Relations Board v. Hopivood Returning 
Co., 98 F. (2d) 97, on contempt citation, 104 F. (2d) 
302 (C. C. A. 2). 

In these decisions parent corporations have been 
held equally responsible with their subsidiaries, affili¬ 
ates, or agents for unfair labor practices. Section 2 (2) 
of the Act postulates a test of liability which is far less 
drastic than that customarily applied where the issue 
is whether corporate entity shall be disregarded. The 
evidence in the present record not only establishes that 
the Corporation is an “employer'’ within the meaning 
of Section 2 (2), but is sufficient to bring the case within 
the well-known doctrine that when in anv given trans- 
action the control exercised by one corporation over 
another, whose voting stock it owns, is that of the 
dominance of an owner, the substance of the transac¬ 
tion governs over the form in which it is cast. Chicago, 
Milwaukee ct St. Paul R. R. Co. v. Minnesota Civic and 
Commerce Association, 247 U. S. 490, 500-501; Trustee 
System Co. v. Payne, 65 F. (2d) 103, 107 (C. C. A. 3) ; 
Chicago Mill & Lumber Co. v. Boatmen's Bank , 234 
Fed. 41. 45 (C. C. A. 8) ; Texas Co. v. Roos, 93 F. (2d) 
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380,383 (C. C. A. 5) ; Commerce Trust Co. v. Woodbury, 
77 F. (2d) 478,487 (C. C. A. 8), 43 | 

i 

Point III 

The Board’s order is wholly valid and proper under the Act 

As is mandatory under Section 10 (c) of the jAct, 
the Board ordered petitioner to cease and desist fjrom 
the unfair labor practices found; and it further ordered 
affirmative action which, in the exercise of its discre¬ 
tion under that subsection, it found would effectuate' the 
Act's policies. National Labor Relations Board, v. 
Pennsylvania Greyhound Lines, Inc., 303 U. S. 261, 265. 
Petitioner's several objections to the validity of 'the 
order are, as we shall show, without merit. 

A. The order to cease and desist from “in any other manner interfering 

with, restraining, or coercing” 

Petitioners (Brief, pp. 247-251) challenge clausje 1 
(c) of the order, which requires petitioners to cease ind 
desist from “in any other manner interfering wj.th, 
restraining, or coercing the employees in the exercise 
of their rights to self-organization” etc. (R. XI, 10977). 
It should be noted that petitioners’ enumeration, in tjhis 
connection, of the “only unfair labor practices’' under 

h:; The cases of Press Co. v. National Labor Relations Board. 
decided by this Court, December 0, 1040, and National Labor Re¬ 
lations Board v. Timken Silent Automatic Co.. 114 F. (2d) 449 
(C. C. A. *2), do not hold to the contrary. In each the facts wpre 
held insufficient to sustain the Board’s findings. In neither c[ise 
did it appear that the parent or affiliated corporation had actuajlly 
assumed control in respect to the very acts which constituted (he 
unfair labor practices, a fact which clearly appears in the ciise 
at bar. j 

i 

i 

i 

i 

i 

i 
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Section 8 (1) which the Board found (Brief, pp. 248, 
251) is incomplete. Thus, petitioners here disregard 
the Board's findings that the company’s conduct in 
“continually calling to the attention of its employees 
its preference for the Plans” and “expressing to the 
men its animus against the S. W. O. C. both directly 
and by means of invidious comparisons of the S. W. 
O. C. with the Plans” (R. XI, 10912) constituted sepa¬ 
rate and distinct violations of Section 8(1); and that 
the whole course followed by petitioners with respect to 
dominating and interfering with the administration of, 
and contributing support to, the Plans at each of the ten 
plants here involved, from the enactment of the Act 
down to the time of the hearing, constituted a further 
violation of that subsection (R. XI, 10947, 10953). 
These, together with the employment of 15 industrial 
spies during 1935, 1936, and 1937 and the five substan¬ 
tial donations of money to the Mavor of Johnstown 
during the strike, constitute numerous, varied, and re¬ 
peated violations of Section 8 (1) of the Act and make 
mandatory a cease and desist order in the form here 
used. National Labor Relations Board v. Pennsyl¬ 
vania Greyhound Lines, 303 U. S. 261, 265. 

The argument that an order so worded is too broad 
and indefinite lias repeatedly been rejected by the Su¬ 
preme Court and the various Circuit Courts of Appeals 
both under the present Act and under the analogous 
Railway Labor Act. Texas & New Orleans R. Co. v. 
Brotherhood of Railway Clerks, 281 U. S. 548, 552, 568, 
571; Virginian Railway Co. v. System Federation No. 
40, 300 U. S. 515,538,543-544; National Labor Relations 
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Board v. Famteel Metallurgical Corp 306 U. S. £40, 
262; National Labor Relations Board v. National Mbtor 
Bearing Co., 105 F. (2d) 652, 661 (C. C. A. 9); Na¬ 
tional Labor Relations Board v. Swift <& Co., decixled 
November 20, 1940 (C. C. A. 8) ; National Labor Rela¬ 
tions Board v. American Oil Co., 114 F. (2d) 1009 
(C.C.A.4). 44 | 

In tlie National Motor Bearing case, 105 F. (2d)j, at 
660, 661, the court said: | 

When the Board has made a finding, sup¬ 
ported by substantial evidence, that an act jhas 
been done wliicli is prohibited as an unfair ldbor 
practice, the fair intent of the statute is thatj the 
Board is warranted in ordering desistance from 
such an unfair labor practice generally ancjl is 
not required to limit its order so as to conjpel 
cessation only of the particular and limited!ac¬ 
tivity found to have taken place. 

* * * Had Congress intended that 'the 
Board should be limited to requiring desistalnce 
from the particular mode found by the Board 

44 Petitioners’ quotation from Swift <f; Co. v. ZJ . 190 IT. S. 
375, 401 (Brief, pp. 250-251) should be compared with the follow¬ 
ing quotation from the later case of Standard Oil Co. v. V. S.\ 221 
U. S. 1, where in sustaining an injunction which forbade creajtion 
of a monopoly “by any device whatever” the Supreme Court! an¬ 
swered the contention that the decree was so broad and indefinite 
as to cause “those who were within the embrace of the order to 
cease to be under the protection of the law of the land jand 
required them to thereafter conduct their business under j the 
jeopardy of punishments for contempt for violating a geheral 
injunction” (221 U. S. at p. 80) by saying: 

“ * * * we construe the Gth paragraph of the decree, n^t as 
depriving the stockholders or corporations of the right tojlive 
under the law of the land, but as compelling obedience to jthat 
law” (221 U. S. at p. 81). 


i 
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to have been followed in the past by the em¬ 
ployer to accomplish a particular unfair labor 
practice no doubt it would have been provided 
that the Board should order desistance from 
the act by which the unfair labor practice was 
perpetrated. It is probable that Congress re¬ 
frained from such limitation of the Board’s 
authority as is here suggested in consideration 
of the evident fact that the methods by which a 
given unfair labor practice may be committed 
are so varied and numerous that the protection 
granted to employees by the Act would be largely 
ineffectual if each variation on the same theme 
necessitated a separate hearing and a specific 
prohibitory order. 45 

B. The order to cease and desist from dominating or interfering with the 
administration “of any other labor organization” 

Petitioners (Brief, pp. 251-257) likewise assail that 
portion of clause 1 (a) of the Board’s order which 

45 Petitioners’ assertion (Brief, pp. 249-250) that the decision of 
the Ninth Circuit in the National Motor Hearing ease appears to 
have been overruled, sub silentio by the later decision of the same 
Circuit in National Labor Relations Board v. Pacific Grey hound 
Lines, Inc., 100 F. (2d) SG7 is inaccurate. The Pacific Greg hound 
case did not involve the question of the appropriate order to be 
entered but was solely concerned with the question of whether 
certain acts constituted a contempt. Shortly after the decision in 
the Pacific. Greyhound case, in National Labor Relations Board v. 
Swayne <€* Hoyt, decided December S. 19:10 (C. C. A. 9) the Ninth 
Circuit raised sua spoilt e the question here presented, and after the 
presentation by the Board of briefs and argument, enforced in full 
a Board order in the language here used. In subsequent cases the 
Circuit Court of Appeals for the Ninth Circuit has uniformly en¬ 
forced such orders, North Whittier Heights Citrus Association v. 
National Labor Relations Board . 109 F. (2d) 70 (C. C. A. 9); 
National Labor Relations Board v. Sunshine Mining Co ., 110 F. 
(2d) 780 (C. C. A. 9), cert, denied January 13, 1941: National 
Labor Relations Board v. Tocrea Packing Co., Ill F. (2d) 620 
(C. C. A. 9). 
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• requires petitioners, in addition to ceasing and defeist- 
ing from dominating and interfering with the Plans 
here involved, also to cease and desist from such prac¬ 
tices with respect to “any other labor organization of 
the employees” (R. 30976-10977). Upon elementary 
principles, this provision is clearly proper; and it jis a 
normal part of such Board orders. Otherwise each time 
the Board ordered disestablishment of one compajny- 
dominated labor organization, petitioners would be free 
to substitute another. In National Labor Relations 
Board v. Remington Rand, Inc., 94 F. (2d) 862, ^69, 
cert. den. 304 U. S. 576, 585, the Second Circuit ien- 
forced an order in equally general terms, although it 
upheld the Board’s findings in respect of only onej of 
the two labor organizations which the Board had foiind 

i 

to be company-dominated, since— 

One instance is enough to justify an injunction, 
which does not specifically comprise both com¬ 
pany unions. 

See also, for example, National Labor Relations Board 
v. Pure Oil Co., 103 F. (2d) 497, 498 (C. C. A. 5). j 

i 

C. The order is properly directed against petitioners* “successors and 

assigns” 

Challenge is also made of the inclusion within the 
direction of the order of petitioners’ “successors and 
assigns” (Brief, pp. 257-259). The direction of the 
order to petitioners “and their officers, agents, suc¬ 
cessors, and assigns” (R. XI, 10976) is in the form uni¬ 
formly used by the Board. Injunctions generally isspe 
in such form. The absence of servants, agents, officers, 
successors, or assigns as parties is immaterial, for they 
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are bound by reason of the fact that they are in privy • 
with the defendants or take their interest subject to the 
same liabilities and restrictions which inhered in the 
property in the hands of their predecessor in interest. 
“The provision merely makes explicit as to them that 
which the law already implies.” Chase National Bank 
v. Norwalk, 291 U. S. 431, 436-437; Sidway v. Missouri 
Land <& Lime Stock Co., 116 Fed. 3S1, 390; G. ct C. 
Merriam Co. v. Saalfield, 190 Fed. 927. “In effect, it 
is a restriction running with the future operations of 
the property involved,” United Gilpin Corp. v. Wil- 
more, 100 Colo. 453, 456, 68 P. (2d) 34, 36. 

National Labor Relations Board v. Hopwood Retin¬ 
ning Co., Inc., 98 F. (2d) 97,104 F. (2d) 302 (C. C. A. 
2), cited by petitioners (Brief, p. 257) does not hold to 
the contrary. While the court held that the order could 
not expressly name a specific corporation, against whom 
no charge was filed, as one of the parties within its 
scope, the court nevertheless enforced an order includ¬ 
ing the words “successors and assigns,” 104 F. (2d) 
302, 303. Changes in ownership of a business generally 
do not relieve the successors from carrying out the 
terms of an injunction applicable to the business. Cer¬ 
tainly no reason exists for making an exception in en¬ 
forcement of the National Labor Relations Act. Com¬ 
pare National Labor Relations Board v. Colten, 105 F. 
(2d) 179. 183 (C. C. A. 6), where the court said: 

It is the employing industry that is sought to 
be regulated and brought within the corrective 
and remedial provisions of the Act in the interest 
of industrial peace. * * * It needs no dem¬ 
onstration that the strife which is sought to be 
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averted is no less an object of legislative solici¬ 
tude when contract, death, or operation of pw 
brings about change of ownership in the employ¬ 
ing agency. 

D. The order requiring petitioners to withdraw recognition from and jcom- 
pletely disestablish the Plans is proper 


The validity of paragraph 2 (a) of the order |(R. 
10977), requiring petitioners to withdraw recognition 
from and completely disestablish the Plans as bargain¬ 
ing representatives of the employees, caimot be dis¬ 
puted. The disestablishment order, recognized as j the 
normal, appropriate, and orderly method for eliminat¬ 
ing the effects of employer interference, domination!, or 
support, and rendering the employees “free to act upon 
their own initiative”,'"'' is here peculiarly necessary 
both because of the long history of employer interfer¬ 
ence, domination, and support, and the organic inca¬ 
pacity of the Plans to function as truly independent 
organizations free of employer control. To get rid of 
“the virus of control * * * a complete destruction 
of the body it had lodged in is * * * necessary.” 

i 

National Labor Relations Board v. Fletcher Co ., |108 
F. (2d) 459 (C. C. A. 1), cert. den. 309 U. S. 678. 47 j 


40 National Labor Relations Board v. Newport News Shipbuild¬ 
ing <£• Dry dork Co ., 308 U. S. 241; National Labor Relations, 
Board v. Pennsy l rani a Greyhound, Lines. Inc,. 303 U. S. ^61; 
National Labor Relations Board v. Paeifc Greyhound Lines . Ine., 
303 U. S. 272; National Labor Relations Board, v. Famt eel Metal¬ 
lurgical Corp.. 306 U. S. 240; National Labor Relations Board 
v. Folk Corp.. 308 U. S. 453: II. J. Heinz Co. v. National Labor 
Relations Board. 61 S. Ct. 320. 

17 Petitioners claim that tlie Rankin Plan lias ceased to function 
(Brief, pp. 108-100). The record does not make this clear, 
although it does appear no election was held in 1038 (Rj X, 
9623). However, assuming it has ceased to function, there ib no 


i 
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Point IY 

Petitioners received a full and fair hearing in the proceedings 

before the Board 

A. The contention that the conduct of the Trial Examiner deprived peti¬ 
tioners of a full and fair hearing 

Petitioners have devoted 30 pages of their brief to 
the contention that they were deprived of a full and 
fair hearing under the Act and the due-process clause 
because of the alleged bias and misconduct of the Trial 
Examiner (Brief, pp. 36-66). An analysis of the few 
isolated instances of alleged misconduct which peti¬ 
tioners have set forth, viewed in their context and in the 
light of the length of the hearing, the size of the record, 
the issues in the case, and the problems facing the 
Trial Examiner, wholly refutes this contention. Not 
only did petitioners suffer no prejudice by reason of 
the nature of the hearing granted them, but on the con¬ 
trary they were accorded a full and fair hearing, with 
such solicitude for their rights that an essentially 
simple case has been delayed for several years in reach¬ 
ing a final disposition. Indeed, petitioners' attack 
upon the Trial Examiner’s conduct of the hearing 

assurance it may not be resurrected. Petitioners have never dis¬ 
avowed the Plan to the Rankin employees or given them any 
assurance that in the future they will be free from interference. 
The cases are uniform that cessation of a Plan does not foreclose 
the entry by the Board of a disestablishment order. National 
Labor Relation* Board v. Pennsylvania Greyhound Line *, Inc., 
303 U. S. 261. 271: Consolidated Edison Co. v. National La¬ 
bor Redit ions Board , 305 U. S. 107, 230: Bethlehem Shipbuilding 
Corporation , Ltd. v. National Labor Relations Board . 114 F. 
(2d) 930, 941 (C. C. A. 1): National Labor Relations Board v. 
Pure Oil Co., 103 F. (2d) 497 (C. C. A. 5). 
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would seem to represent an attempt “to try him in¬ 
stead of the merits or demerits of their cause.” United 
Stateis v. Breen, 96 F. (2d) 782, at 784 (C. C. A.j 2), 
cert, den., 304 U. S. OSS. 48 j 

Moreover, petitioners do not undertake to explain 
why, if the examiner’s alleged bias or misconduct was 
such as to deprive them of due process of law, tljieir 
experienced counsel did not so object during the hear¬ 
ing, or file an affidavit of prejudice, or make s<j>me 
pertinent motion before the examiner or the Board 
during the course of the extended hearing. As sh<j>wn 
infra, pp. 90-91, in view of the absence of timely 
objections, petitioner’s present contention ought not 
even to be considered. Finally, and conclusively, peti¬ 
tioners do not seriously claim, and in view of the record 
they caimot show, that they were not given full oppor¬ 
tunity to put in their case or that they were in any 
other way prejudiced. 

The conduct of the trial examiners in.the hearings 
which were held unfair in Inland Steel Co. v. National 
Labor Relations Board, 109 F. (2d) 9 (C. C. A. 7), and 
Montgomery Ward <£• Co. v. National Labor Relations 
Board, 103 F. (2d) 147 (C. C. A. 8), relied on by peti¬ 
tioners (Brief, pp. 36-42, 53, 55, 61, 64-66), “differed 
greatly in degree” and kind from that of the examiner 

__ _ j 

4N The eases herein cited, upholding the conduct of trial judges 
against similar charges, would seem to apply a fortiori, to tli 0 in¬ 
stant case. Here there was no jury and the examiner took no jjiart 
in deciding the issues. Contrast W ashinyton d? O. I). Ry . Cb. v. 
I)clary* 288 Fed. 421, cited by petitioners (Brief, p. 57). J In 
large measure the Board s decision rests on exhibits, stipulation, 
and undisputed testimony. The issues in most instances pre¬ 
sented no questions of credibility of witnesses or resolution of 
conflicting testimony. 
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herein, as hereinafter shown (pp. 86-90). Capples 
Company Mfrs . v. National Labor Relations Board, 
106 F. (2d) 100, 116 (C. C. A. 6). Also, there w*as no 
absence of objections in these cases. 

In tlie following discussion we show more fully the 

validity of the above-summarized fundamental answers 
* 

to petitioners' contention. 

1. The Trial Examiner manifested neither bias, partiality , nor unfairness 

By selecting a few words, often incomplete sen¬ 
tences, from statements of the Trial Examiner, and re¬ 
moving them from their context, petitioners have at¬ 
tempted to create an entirely erroneous impression of 
the Trial Examiner’s conduct. Typical is the charge 
that “The Trial Examiner suggested Horning had em¬ 
broidered his testimony” (Brief, p. 51). Actually, as 
the context of the Examiner’s quoted words shows (R. 
VII, 6791-6793), his inquiry was necessary to clarify 
an ambiguity in the witness’ previous answer, and this 
purpose was understood by all persons concerned. 

Petitioners’ objections to the Trial Examiner’s rul¬ 
ings and remarks in regard to Horning and the intro¬ 
duction of the Plan minutes (Brief, pp. 48-51), which 
petitioners characterize as the “height” of the Trial 
Examiner’s improper conduct, are wholly unsupport- 
able, and the reflections upon his motives (Brief, p. 
48) are clearly improper. Contrary to petitioners’ 
assertion (Brief, p. 51), the Examiner made it per¬ 
fectly clear (R. VII, 6810) that he was not questioning 
Horning’s veracity but merely his qualification to tes¬ 
tify regarding the minutes, as to which his knowledge 
was admittedly limited (R. VII, 6732-6746). Nor was 
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the Examiner’s ruling as to petitioners’ introduction 
of the minutes through Horning inconsistent with jliis 
ruling as to the introduction of similar minutes through 
the witness Zeman (Brief, pp. 49-51). As an examina¬ 
tion of the record pages cited shows, the purpose of 
the latter offer was strictly limited to proving omissions 
by the Company in preparing the minutes; and Zeman 
was fully qualified to testify regarding this subject (R. 
I, 776-782, 824, 826, 842-844, VIII, 8259-8260, 82171- 
8274). Furthermore, petitioners’ counsel indicatedjhis 
lack of objection to the admission of the Zeman exhibit 
(Bd. Exh. 9), merely reserving the right to check the 
mimeographed minutes to ascertain if they were What 
they purported to be (R. 776-778). j 

Each of the incidents cited by petitioners to establish 
the bias, prejudice, and partiality of the Trial Ex¬ 
aminer is as groundless as those above discussed. The 
200 pages of printed record which petitioners (Brief, 
p. 39) assert are consumed by the Trial Examiner’s 
interrogation of witnesses called by them, are a rela¬ 
tively small portion of the entire record, consisting! as 
it does of 11,072 printed pages—indeed, less tliaii 2 
percent thereof. 49 

An examination of the record as a whole shows that 
the Trial Examiner conducted the hearing with a h^gh 
degree of impartiality. His frequent rulings sustain¬ 
ing objections by counsel for petitioners to questions 
asked by Board counsel, and striking answers given Iby 
Board witnesses upon motion of counsel for petitioners, 
appear to be no different in character from his rulings 

49 More than 5,000 printed pages (R. Ill, 3060-YIII, 8151) arc 
devoted to testimony of witnesses called by petitioners. 
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on similar objections and motions by Board counsel. 
See, e. g., R. I, 774, 775, 782, 818, 863, 880-881, 882, 
985, 987, 1008, 1016, II, 1573. The Trial Examiner’s 
insistence that witnesses only testify to what they knew 
(a position to which petitioners object as “discredit¬ 
ing” their witnesses) was applied with equal rigor to 
the witnesses called by the Board. (See, e. g., R. I, 
S83.) 

Petitioners’ vigorous objections to the Trial Ex¬ 
aminer’s rulings with respect to testimony on the issue 
of violence during the strike (Brief, pp. 43-46, 61-64) 
must be viewed in the light of the fact that both the 
Trial Examiner and the Board found for petitioners 
on this issue (R. IV, 3763-3764, XI, 10967). The 
existence of violence, moreover, was not material to the 
Board’s order—no employees were ordered reinstated. 
After admitting evidence offered by petitioners as to a 
number of incidents of violence, the Trial Examiner 
stated that he was convinced that there was no doubt 
of violence, but that he did not see the materiality of 
such evidence, and therefore properly excluded further 
evidence on the subject (R. IV, 3763-3764). The 
Board found (R. XI, 10967): 

that the existence of violence and the apprehen¬ 
sion of violence induced by newspaper reports 
of violence in strikes at other steel plants were 
two of the factors leading to the formation of 
the Citizens’ Committee. 

Petitioners’ contention that the Board found “the 
existence of an accessory connection between” peti¬ 
tioners “and the Citizens Committee” but prevented 
petitioners “from eliciting testimony to prove the utter 
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absence of any such connection” (Brief, p. 46) rests 
on a misconception both as to what the Board found 
and what the Trial Examiner excluded. The Board 
expressly states in its Decision (R. XI, 10967) : j 

We do not find that the respondents induced 
or participated in the formation of the Citizens’ 
Committee. 

The only relevance of the testimony respecting the 
Citizens Committee, therefore, was its elucidation! of 
the evidence respecting the manner and nature of the 
$36,000 donation by the Company to the Mayor j of 
Johnstown. And the only exclusions of evidence jby 
the Trial Examiner with respect to the Citizens Cdm- 
mittee were the refusals to permit witness to state th^ir 
conclusions rather than evidentiary facts. 

The Trial Examiner’s expressions of the view that 
the decisions of the Supreme Court in the Greyhound 
cases, 303 U. S. 261, 272, were controlling as to tjhe 
Plans here involved (Brief, pp. 57-60) were entirely 
proper. Certainly it was his duty, both to save peti¬ 
tioners the expense of extending the hearing and the 
Board and the Court an unnecessary record, to suggest 
that a controlling decision, just handed down, might 
eliminate the need for a further hearing. Petitioners 
refused to accept the decisions as controlling and the 
hearing went on. Cf. Horning v. District of Columbia, 
254 U. S. 135; United States v. Murdock, 290 U. S. 389, 
394; Lumber Mut. Cas. Ins. Co. v. Locke, 60 F. (2d) 
35, 38 (C. C. A. 2); In re Gomes, 27 F. Supp. 419 
(D. C. Mass.). 

Other remarks made by the Trial Examiner ajnd 
complained of by petitioners (Brief, pp. 58-61) were 
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properly made in an effort to forestall an unduly long 
record. Petitioners called 126 witnesses in the part of 
the hearing that is before this Court; and their testi¬ 
mony consumes more than 5,000 printed pages. The 
circumstances clearly called for everv reasonable effort 
on the part of the presiding officer to expedite the 
proceeding. Petitioners' attacks are grossly unfair 
and represent the obstructive tactics of desperation. 

2. Absence of objections or motions 

Section 10 (e) of the Act provides that upon review 
of a Board order: 

No objection that has not been urged before the 
Board, its member, agent or agency, shall be 
considered by the court, unless the failure or 
neglect to urge such objection shall be excused 
because of extraordinary circumstances. 

The Board rule which was applicable at the time of the 
hearing is as follows (Rules and Regulations Series 1, 
as amended, Art. II, See. 28): 

Any objection with respect to the conduct of 
the hearing, including any objection to the intro¬ 
duction of evidence, shall be stated orally, to¬ 
gether with a short statement of the grounds of 
such objection, and included in the stenographic 
report of the hearing. No such objection shall 
be deemed waived by further participation in 
the proceeding. 49 " 

Petitioners have failed to consider this rule and they 
cannot meet it. The record does not show a single in- 

l0a See National Labor Relations Boardi v. Sunshine Mining 
( <>.. 110 F. (2d) 780, 790 (C. C. A. 9). cert, denied January 0. 
1941: National Labor Relations Board v. National Motor Bearing 
Co .. 105 F. (2d) 652, 662. 
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stance in which petitioners objected to questioning or 
other conduct of the Trial Examiner on the grounds, 
here repeatedly asserted, that his conduct was “arbi¬ 
trary, capricious, and unfair,” that he “badgered” wit- 

I 

nesses, “imputed falsity” to their testimony, injected 
“prejudicial matter” in the record, or showed “par¬ 
tiality ” to Board counsel (Brief, pp. 36-66). It is per¬ 
fectly obvious from the tone of the remarks made by 
petitioners’ counsel throughout the record that al¬ 
though they often differed with the Trial Examiner in 
his view of the law, they never challenged his fairness 
or impartiality. As was said in Guppies Company 
Mfrs. v. National Labor Relations Board, 106 E. (2d) 
at 113 (C. C. A. 8) “there is nothing to indicate that his 
examination of the petitioner’s witnesses was seriously 
objectionable to the petitioner.” Petitioners may pot 
now be heard to assert that their numerous substantive 
objections to the introduction or exclusion of evidehee 
were intended as objections on the ground of bias or 
conduct of the examiner. Noonan, v. Caledonia Mining 
Co., 121 U. S. 393, 400; Robinson v. Van Hooser, 196 
Fed. 620,624 (C. C. A. 6); Tuckerma/n v. United States, 
291 Fed. 958, 963 (C. C. A. 6), cert. den. 263 U. S. 716; 
Lytle v. United States, 5 F. (2d) 622, 625 (C. C. A. 6) ; 
Kowalsky v. American Employers Ins . Co., 90 F. (2d) 
476, 480 (C. C. A. 6). It cannot be claimed that peti¬ 
tioners’ failure to make objections was occasioned j or 
excused by deference for the examiner or by any desire 
not to alienate him. Such a claim, even if supportable, 
would be immaterial. Drumm-Flato Commissioyi $o. 
v. Edmisson, 208 U. S. 534, 540. | 

287748—41-7 


I 
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3. Absence of prejudice 

Even if petitioners had made pertinent objections or 
motions at the hearing as a basis for their contention 
here, their contention would be without substance and 
should be overruled. For petitioners cannot show 
prejudice. 5 " 

All of the evidence pertaining to 9 of the 10 Plans 
was stipulated. None of the allegedly improper con¬ 
duct of the Trial Examiner related to the evidence 
about petitioners’ use of the Pinkerton National De¬ 
tective Agency. With respect to the Cambria Plant 
the documentary evidence is sufficient upon which to 
rest the Board’s order. And as to the donations of 
money to the Mayor of Johnstown, there is no dispute. 
None of the evidence which was excluded could have 
affected the result; indeed, the excluded matter per¬ 
taining to the Plans consisted entirely of conclusions 
of witnesses as to whether they were interfered with, 
coerced or restrained, evidence which even if proper 
would not alter the fact of the clear domination of the 

A 7 etc ton. v. Cm* solid n ted Gas Co.. 258 U. S. 167, 175; National 
Labor Relations Hoard v. Stackpole Carbon Co.. 105 F. (2d) 167, 
177 (C. C. A. 3), cert, denied 308 U. S. 605: Sabin v. National 
Labor Relations Hoard. 112 F. (2d) 326, 332 (C. C. A. 3), cert, 
denied 61 S. ( t. 28: National Labor Relations Hoard v. Ford 
Motor Co.. 114 F. (2d) 005 (C. C. A. 6) : C apples Com pan;/ M frs. 
v. National Labor Relations Hoard. 106 F. (2d) 100, 113 (C. C. A. 
S) ; National Labor Relations Hoard v. Ed. Friedrich. Inc., de¬ 
cided January 4, 1041 (C. C. A. 5): National Labor Relations 
Hoard v. Remington Rand. Inc.. 04 F. (2d) 862, 873 ((’. C\ A. 2), 
cert, denied 304 U. S. 576: Jefferson Electric Co. v. National La- 
bar Relations Hoard. 102 F. (2d) 049, 954-955 (C. C. A. 7): Con¬ 
tinental Hoc Co.. Inc. v. National Labor Relations Hoard. 113 F. 
(2d) 03. 05-06 (C. C. A. 5); Wilson <£• Co. v. National Labor 
Relations Hoard. 103 F. (2d) 243, 245 (C. C. A. 8). 
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Plans which appears on the face of their constitutions. 
And, as shown above, exclusion of cumulative evidence 
of violence was harmless. 

I 

Where, as here, the evidence supporting the Board’s 
findings and order is in large part stipulated and! as 
to many of the issues uncontradicted, the necessity) of 
a clear showing of prejudice is particularly evident. 
United Staten v. Socony-Vacuum Oil Co., 60 S. Ct. oil, 
852; Berger v. United Staten, 295 U. S. 78, 89; Landay 
v. United States, 108 F. (2d) 698, 706 (C. C. A. 6); 
United States v. Buckner, 108 F. (2d) 921, 928 
(C. C. A. 2) ; United States v. Lee, 107 F. (2d) 522, 530 
(C.C.A.7). j 

B. Petitioners were not denied a fair trial or due process of law by reason 
of the application to them of the Board’s rules and regulations govern¬ 
ing the issuance of subpenas 

I 

The claim (Brief, pp. 66-75) is made that petitioners 
were denied the fair hearing to which they are entitled 
under due process of law by reason of the requirement 
that they comply with the following provision of the 
Board’s Rules and Regulations (Article II, Section 
21 ): ' | 

Applications for the issuance of such subpenas 
may be filed by any party to the proceedings wijth 
the Regional Director, or, during the hearinjg, 
with the Trial Examiner. Such applications 
shall be timely and shall specify the name of the 
witness and the nature of the facts to be proved 
by him, and must specify the documents, tliie 
production of which is desired, with such par¬ 
ticularity as will enable them to be identified for 
purposes of production. 
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Petitioners complied with these provisions, and their 
requests for subpenas were granted with one exception; 
viz., a request for subpenas duces tecum and ad testifi¬ 
candum directed to McDonald, Secretary-Treasurer of 
the S. W. O. C., requiring him to produce every agree¬ 
ment entered into between January 1, 1937, and April 
1,1938, by the S. W. O. C. with the United States Steel 
Corporation or any of its subsidiaries, and to testify 
concerning their identity, scope, and interpretation (R. 
VIII, 7778-7783). The Trial Examiner denied the ap¬ 
plication on the ground that the matters sought to be 
proven were irrelevant to the issues in the case (R. 
VIII, 7699-7776). Later, Board counsel supplied peti¬ 
tioners with the documents called for and petitioners 
admitted that their application for the subpena duces 
tecum was thereby completely satisfied (R. VIII, 8179- 
8181). Petitioners, however, still insisted upon their 
application for the subpena ad testificandum directed 
to McDonald, which the Trial Examiner refused to 
grant. 

Since the testimony which petitioners sought to elicit 
from McDonald was, as the Board ruled (R. XI, 
10934), obviously immaterial, petitioners suffered no 
prejudice by reason of the refusal of the subpena. Re¬ 
gardless of the propriety of the Board ? s rules pertain¬ 
ing to the issuance of subpenas, therefore, the absence 
of prejudice negatives a violation of due process. 
North Whittier Heights Citrus Assn . v. National 
Labor Relations Board, 109 F. (2d) 76, 83 (C. C. A. 9), 
cert, den., 310 U. S. 632; National Labor Relations 
Board v. Ed . Friedrich, Inc., decided January 4, 1941 
(C. C. A. 5). 
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Petitioners assert that the rule requiring them to 
state the nature of the testimony sought as a prerequi¬ 
site to the receipt of subpenas is unfair, in that attor¬ 
neys for the Board are not subjected to the same rule 
(Brief, p. 71). The conditions stated in the Board's 
rules are designed to prevent obstructive tactics and 
other abuse of the Board’s subpena power. It is un¬ 
necessary to make the conditions expressly applicable 
to Board agents; the Board has ample supervisory 
power to prevent improper conduct on the part of its 
employees. 

C. The procedure followed by the Board in the preparation and issuance 
of its decision and order did not deprive petitioners of a fair heaijing 
and due process of law 

Petitioners’ argument (Brief, pp. 75-79) that they 
were deprived of a fair hearing and due process of law 
by reason of the procedure followed by the Board in 
making its decision and order has been answered jin 
our memorandum filed in opposition to the motion of 
petitioners in No. 7503 for an order directing the Board 
to supplement the record. The-Court is respectfully 
referred to that memorandum. In addition to the caqes 
there cited, the recent decision in Bethlehem Shipbuild¬ 
ing Corp . v. National Labor Relations Board, 114 P. 
(2d) 930, 942 (C. C. A. 1), fully supports the Board's 
position. 

Point V 

The application to adduce additional evidence should be | 

denied 

i 

Petitioners have applied for leave to adduce certain 
evidence, which they sought to introduce at the hearing 
but which was excluded by the Trial Examiner. Even 
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if this evidence were material, the delay in filing the 
application until 14 months after docketing the case 
in this Court should bar its consideration. The appli¬ 
cation, if granted, would necessitate a further hearing 
before the Trial Examiner, and would absurdly delav 
the disposition of a flagrant case of law violation. 

The evidence sought to be adduced falls into four 
categories: testimony of each of the persons who were 
Employees 7 Representatives at the Cambria Plant in 
response to a series of 150 questions calling for their 
conclusions as to whether the conduct of the Company 
in respect of the Plan, interfered with, restrained, co¬ 
erced, or dominated them (Application to Adduce, pp. 
5-14); testimony of McDonald, Secretary-Treasurer 
of the S. W. O. C., in regard to the provisions and inter¬ 
pretations of contracts entered into between the United 
States Steel Corporation or its subsidiaries and the S. 
W. O. C. during 1937 and 19138 {ibid., pp. 14-25); evi¬ 
dence that violence occured during the strike of the em¬ 
ployees at the Company’s Cambria plant {ibid., 25-65) ; 
and testimony of prominent members of the Citizens 
Committee and the General Manager and Assistant 
General Manager of the Cambria plant in response to 
a series of questions calling for their conclusions as to 
whether the Citizens Committee acted at the behest of 
or for the benefit of the Company {ibid., pp. 65-80). 

We think that the exposition heretofore made of the 
issues in the case renders obvious the irrelevance and 
immateriality of each of these proposed items of proof. 
Since the Plans by reason of their structure were in¬ 
capable of functioning as the free representatives of 
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the employees, it is quite irrelevant how many ! em¬ 
ployees or Employees’ Representatives testify that 
the Company’s conduct with respect to the Plansj did 
not influence, interfere with, coerce, restrain, or domi¬ 
nate them. National Labor Relations Board v. Brown 
Paper Mill Co., 108 F. (2d) 867, 871 (C. C. A. 5), cert, 
den. 310 U. S. 651; National Labor Relations Boar\d v. 
Newport News Shipbuilding Co., 308 U. S. 241, 251. 

What contracts the S. W. O. C. may have entered into 
with the United States Steel Corporation or its Sub¬ 
sidiaries, their provisions, scope, and interpretation, 
is likewise entirely irrelevant. The extreme nature 
of the domination afforded the Company through ithe 
joint committees of the Plans renders trivial any [at¬ 
tempted comparison between the grievance machinery 
of the Plans and that set up by contracts arrived atj by 
collective bargaining. As shown above, any further 
evidence of violence would be cumulative, even if it 
were material. Finally, the testimony which petition¬ 
ers seek to elicit from the members of the Citizens Cdm- 
mittee and the Manager and Assistant Manager of jthe 
Cambria Plant, calls for mere conclusions and opinions 
of witnesses (Application to Adduce, pp. 65-80), a|nd 
would in any event be irrelevant since the Board fodnd 
for petitioners with respect to their nonparticipation 
in the Citizens Committees’ formation and activities, 

i 

aside from the donation of $36,000 to the Mayor jof 
Johnstown. 

The application for leave to adduce additional evi¬ 
dence should be denied. 
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CONCLUSION 

It is respectfully submitted that the Board’s findings 
are supported by substantial evidence and that its order 
is proper and valid and should be enforced in full. 

Robert B. Watts, 

General Counsel, 
Laurence A. Knapp, 

Associate General Counsel, 
Ernest A. Gross, 

Assistant General Counsel. 

Ruth Weyaxd, Attorney, 
National Labor Relations Board. 

January 1941. 
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I. JURISDICTIONAL STATEMENT 


These are petitions to review and set aside an Older 
entered by the National Labor Relations Board (herein¬ 
after styled “Board'’) under the National Labor Relations 
Act of 5 July, 1935 (hereinafter styled “the Act”, 49 Sjtat. 
449, 29 USC Sections 151-166). 

This Court has jurisdiction of these Petitions linger 
the provisions of Section 10 (f) of the Act. 

This Court permitted Plan of Employees’ Represen¬ 
tation at Steelton (Pa.) Plant of Bethlehem Steel Com¬ 
pany (hereinafter styled “Steelton Intervenor”) to inter¬ 
vene in the cause at No. 7505 (R, X1-11,055).* 


II. STATEMENT OF CASE 


In April, 1937, the Steel Workers Organizing Com¬ 
mittee (hereinafter styled “SWOO") tiled a charge with 
the Board accusing Petitioners of having been engaged 
and engaging in certain unfair labor practices. The Boaj’d 
then entered its Complaint No. C-170 against Petitioners 
alleging that they have continued and are continuing to 

dominate and interfere with the formation and adminib- 

| 

tration of labor organizations known as “Plans of Em¬ 
ployees’ Representation" at 13 separate plants, one <j>f 
them being the plant at Steelton, Pennsylvania; and tlujt 
they did and are continuing to contribute financial and 
other support to such labor organizations; all in violation 
of the Act (R, 1-35). 


* In these references to the Record the Roman numeral refers to tlje 
Volume, the Arabic numeral to the page in that volume. 
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Steelton Intervenor intervened in the proceedings and 
filed an Answer to the Complaint (R, 1-174, 177). 

Neither the Board nor SWOC introduced any evidence 
involving Steelton Intervenor. 

When the record before the Board was closed, Steelton 
Intervenor moved to dismiss the Complaint as to it (R, 
1-231). It tiled its exceptions to the Intermediate Report 
(R, 1-325). It has intervened in this judicial review. In 
fact the officers of Steelton Intervenor have taken every 
precaution to protect the rights of its members and to 
prevent a serious miscarriage of justice. 

The history of Steelton Intervenor is found in Re¬ 
spondents' Exhibit No. 199-1 (R, N-9387). Briefly it is: 
During the first World War Bethlehem Steel Company had 
some labor trouble at the Bethlehem Plant. The then 
National War Labor Board recommended the establish¬ 
ment of a method of collective bargaining for employees. 
The Company then sought the advice of the Honorable 
W. L. Mackenzie King to carry out this recommendation..- 
Mr. King (now War Premier of Canada) was a well 
recognized specialist in the field of industrial relations, 
having been Canadian Minister of Labor, and engaged in 
the study of this important matter. The form of collective 
bargaining having been devised under such advice, it was 
presented to the employees at the Steelton Plant in October, 
1918. The employees accepted the Plan and the first elec¬ 
tion for representatives took place in November, 1918. 
From that time to the present Steelton Intervenor has 
been functioning in representing the employees at the 
Steelton Plant. 

A copy of the Plan is found in Volume NI at page 
10,653. It provides: All employes who have been in the 
employ of the Company for 60 days, without regard to 
other labor or fraternal affiliations, are entitled to member¬ 
ship in the Plan and to vote for employe representatives. 
The representatives, chosen according to departments, must 
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for one year. From the whole group of representatives 
(called the “General Body”) different Committees of five 
men each are chosen to deal with designated classes! of 
problems and disputes. For each Employe Committee there 
is a Joint Committee composed of the employe comqiit- 
teemen and an equal number of representatives of jthe 
management. For settling grievances, it is provided that 
an employe on failing to adjust any difference with jliis 
foreman, may, either individually or through his repre¬ 
sentatives, appeal first to the Superintendent of his de¬ 
partment, then to the management’s Special Representa¬ 
tive, and then to the General Manager. The latter lrjay 
refer the matter to the proper Joint Committee and frpm 
that an appeal lies to the Joint Committee « 

If it was not settled, the dispute may, with the 
the President of the Company and the majority of the 
General Body, be referred to outside arbitrators, whdse 
decision is final. The Plan may be amended at any regular 
meeting by the General Body, if written notice of tjhe 
intention to propose the amendment had been given at the 
preceding regular meeting, provided that any amendment 
materially changing the procedure for adjusting griev¬ 
ances, or which might prevent the Plan from operating 
as a fair method of collective bargaining and selecting 
representatives, or which would materially increase tljie 
obligations of the Company, must first be approved by the 
Joint Committee on Rules. Special meetings of Joiijit 
Committees may be called only with the approval of the 
Management’s Special Representative and at any joint 
Committee meeting a quorum consists of three employes 
and three management representatives. There are provi¬ 
sions guaranteeing the independence of employe repre¬ 
sentatives. 

In May, 1937, the Plan was amended by dropping 
provisions calling for the payment of its operating costjs 
by the Company (R, XI-10,703). 


>n Appejal. 
consent! of 
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Statute Involved 
Statement of Points 


All the evidence shows the Plan has operated suc¬ 
cessfully for the benefit of its members. In Volume X at 
page 9,990, are found 32 pages of fine print containing an 
analysis of the grievances handled l>v the representatives 
and the results accomplished in a period of 17 months from 
1 January, 1930 to 31 May, 1937; it speaks for itself. 

The confidence of the employees is also shown by the 
fact that in 1919 (the year following the adoption of the 
plan) 02% of those eligible to vote did vote in the election 
and in later years that percentage was increased to 97% 
and 98% (R, X-9620-7). 

There is no evidence in this record of 11,072 pages that 
there has been any labor disturbance at Steelton or that 
any employee was ever discriminated against, interfered 
with, coerced, or restrained. 


111 . 


STATFTE INVOLVED 


The National Labor Relations Act of 5 July, 1935 (49 
Stat. 449, 29 VSC, Sections 151-100). 


IV. STATEMENT OF POINTS 


1. The Board erred in refusing to sustain Steelton 
Intervenor's motion to dismiss the Complaint insofar as 
the said Steelton Plant and it were involved (R, XI-10,874). 

2. The Board erred in finding in its Decision that the 
Company, subsequent to July 5, 1935, interfered with, re¬ 
strained, and coerced its employees in the exercise of the 
rights guaranteed by Section 7 of the Act, insofar as 
Steelton Intervenor is concerned (R, XI-10,913). 
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3. The Board erred in treating in its Decision the 
Cambria Plan as typical of all other Plans (including 
Steelton Intervenor) and weaving into such discussion 
of the Cambria Plan the oral evidence which applied px- 
clusively to the Cambria Plan and to the Cambria Phknt 
where there was a so-called strike, and thus unfairlv at- 
tempting to color all other Plans with that oral evidence 
and with that so-called strike when in fact there was |no 
such oral evidence with respect to Steelton Intervenojr’s 
Plan and there was and had been no strike at the sijiid 
Steelton Plant, and this fact was well known to the Boajrd 
(R, XI-10,913-33). 

i 

4. The Board erred in finding in its Decision that 
the Bethlehem Steel Company and the Bethlehem Steel 
Corporation dominated and interfered with the adminis¬ 
tration of Steelton Intervenor’s Plan and contributed 
support to it, and thereby interfered with the employees 
in the exercise of the rights guaranteed by Section 7 Iof 
the Act (R, XI-10,947, 10,954). 

5. The Board erred in finding in its Decision that 
said Company and Corporation, in employing Pinkerton’s 
National Detective Agency, Inc., for the purpose, intfcr 
alia , of obtaining information relating to union activity 
and organization, interfered with the employees at tliie 
Steelton Plant in their right to self-organization, to forijn, 
join, or assist labor organization, to bargain collectively 
through representatives of their own choosing, and to 
engage in concerted activities, for the purpose of collective 
bargaining or other mutual aid or protection; especially 
since the Board confessed there was no such charge as tjo 
Steelton Intervenor and the Steelton Plant (R, XI-10,973). 

6. The Board erred in finding in its Decision that iln 
order to effectuate the policies of the Act, to restore to 
the employees the full measure of their rights guaranteed 
under the Act, and to free them from the domination an|d 
interference, and the effects thereof, it would order said 
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Company and Corporation to withdraw all recognition 
from Steelton Intervenor as representative of the em¬ 
ployees at the Steelton Plant for the purpose of dealing 
with them concerning grievances, labor disputes, rates 
of pay, wages, hours of employment, or conditions of 
work, and to disestablish it as such representative (R, 
XI-10,975). 

7. The Board erred in arriving at the conclusion 
of law that by dominating and interfering with the ad¬ 
ministration of the Steelton Intervenor's Plan and by 
contributing support thereto, said Company and Corpo¬ 
ration have engaged in and are engaging in unfair labor 
practices within the meaning of Section 8 (2) of the Act 
(R, XI-10,976). 

S. The Board erred in arriving at the conclusion of 
law that by interfering with, restraining, and coercing 
the employees at the Steelton Plant in the exercise of 
tlie rights guaranteed in Section 7 of the Act, said Com¬ 
pany and Corporation have engaged in and are engaging 
in unfair labor practices within the meaning of Section 
8 (1) of the Act (R, XI-10,976). 

9. The Board erred in entering the following por¬ 
tions of said Order insofar as Steelton Intervenor and the 
Steelton Plant are concerned: 

“Upon the basis of the foregoing findings of 
fact and conclusions of law, and pursuant to Section 
10 (c) of the National Labor Relations Act, the Na¬ 
tional Labor Relations Board hereby orders that the 
respondents, Bethlehem Steel Company and Bethle¬ 
hem Steel Corporation, and each of them, and their 
officers, agents, successors, and assigns, shall: 

“1. Cease and desist from: 

“(b) Recognizing the said Plans of Employees’ 
Representation as the representatives of any of the 



Statement of Points 


i 

employees for the purposes of dealing with thej re¬ 
spondents concerning grievances, labor disputes, wajges, 
rates of pay, hours of employment, or other conditions 
of work; 

“2. Take the following affirmative action which 
the Board finds will effectuate the policies of the Act: 

“(a) Withdraw all recognition from the PJans 
of Employees’ Representation at the Cambria Pljmt, 
the Lackawanna Plant, the Lebanon Plant, the Steel- 
ton Plant, the Maryland Plant, the Bethlehem Plant, 
the Concentrator Plant, the Rankin Works, the Lefets- 
dale Works No. 1, and the Leetsdale Works No. 2 as 
the representatives of any of the employees for jthe 
purpose of dealing with the respondents concerning 
grievances, labor disputes, wages, rates of pay, hoiirs 
of employment, or conditions of work, and completely 
disestablish the said Plans as such representatives; 

“(b) Post immediately in conspicuous places! in 
each department of the Cambria Plant, the Lackawanjna 
Plant, the Lebanon Plant, the Steelton Plant, the Mary¬ 
land Plant, the Bethlehem Plant, the Concentrator 
Plant, the Rankin Works, the Leetsdale Works No.j 1, 
and the Leetsdale Works No. 2 notices stating (1) that 
the respondents will cease and desist as aforesaid, ajid 
(2) that the respondents withdraw all recognition 
from the Plans of Employees’ Representation at the 
Cambria Plant, the Lackawanna Plant, the Lebanon 
Plant, the Steelton Plant, the Maryland Plant, tjie 
Bethlehem Plant, the Concentrator Plant, the Rankjm 
Works, the Leetsdale Works No. 1, and the Leetsdale 
Works No. 2, as the representatives of any of the 
employees for the purpose of dealing with the re¬ 
spondents concerning grievances, labor disputes, 
wages, rates of pay, hours of employment, or condi¬ 
tions of work, and completely disestablish said Plarjs 
as such representatives; 
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“(e) Maintain such notices for a period of at 
least sixty (60) consecutive days from the date of 
posting/ ’ 

(R, XM0,976-7). 

10. The said findings of the Board to which Steelton 
Intervenor complained are not supported by evidence which 
is substantial. 

11. In said Decision and Order the Board has un¬ 
constitutionally deprived Steelton Intervenor (and its 
members) of their constitutional rights as guaranteed 
(1) by the First Amendment to the Constitution of the 
United States in that the Board has forbidden freedom of 
speech and of the press in a full, frank and free discussion 
of collective bargaining and the appropriate method of 
conducting said bargaining between Steelton Intervenor 
(and its members) and their employer: (2) by the Fifth 
Amendment to the Constitution of the United States in 
that the Board has acted arbitrarily and capriciously, and 
lias deprived Steelton Intervenor (and its members) of 
their private property under said Plan and of their labor 
contract with their employer without due process of law 
and without just compensation. 


Summary of Argument 
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V. SUMMARY OF ARGUMENT 


Steelton Intervenor is a local non dues paying lalbor 
organization. The Plan is both a charter of a labor ! or¬ 
ganization and a labor contract with the employer. 

Although Steelton Intervenor had been representing 
its members in collective bargaining for 19 years, jthe 
Board was not able to produce a single employee who would 
testify that he was dominated, interfered with, coerced, 
threatened or discriminated against, or that he believed 
Steelton Intervenor did not or could not properly represent 
him. 

i 

Steelton Intervenor is not to be judged by any evidence 

pertaining to any Plant other than the Steelton Plant.! 

! 

The Decision and Order is not based on substantial 
evidence but upon unwarranted presumptions, unfair Re¬ 
ductions and suspicion, suspicion arising from a philosophy 
of labor relations alien to American life. 

The Board denied the employees their constitutional 
rights to hear and consider their employer’s views on labor 
relations. 

It was not necessary to accomplish the purposes |of 
the Act to disestablish Steelton Intervenor and refuse jit 
recognition as the collective bargaining agency of t^ie 
employees. 

The Board acted arbitrarily and capriciously in order¬ 
ing the disestablishment of Steelton Intervenor, etc., and 
deprived the employees of their constitutional rights under 
the labor contract with their employer. 
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VI. ARGUMENT 


This Complaint involved 13 different manufacturing 
plants and Plans of Employee Representation. The basic 
position of Steelton Intervenor was, and is, that evidence 
as to the other 12 Plants and Plans was entirely im¬ 
material as to it. Steelton Intervenor does not represent 
those employees and it is not involved in those Plants. The 
Board recognized this position by dismissing the Com¬ 
plaint in so far as it alleged that the employer dominated 
and interfered with the formation and administration of 
the Plans at 4 Plants located along the Pacific Coast (R, 
XI-10,872). Hence if this Court finds there is no sub¬ 
stantial evidence justifying the Board in ordering the dis¬ 
establishment of Steelton Intervenor, it should set aside 
and modify the Order as requested, and this irrespective 
of what this Court may find as to any other Plan. Each 
Plan rests on its own bottom. 


1. The Order Is Based on Suspicion and on Facts from 

Which Inconsistent Inferences Arise. 

Neither the Board nor the SWOC were able to produce 
from among the 5000 employees at Steelton one employee 
who would testifv that anv right of his under the Act 
had been denied or interfered with; or that he had been 
discriminated against, or that the Plan which had been in 
existence for 19 years has not been reasonably successful. 
That is significant. Surely if this employer had been 
doing at the Steelton Plant what the Board thought it was 
doing, at least one employee could have been found who 
would have so testified. There was none. 

If there were domination, interference, restraint, co¬ 
ercion, etc., there would of necessity have been employees 
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who were dominated, interfered with, restrained and I co¬ 
erced. If such were the case during the 19 years this 
Plan had been effective, certainly at least one employee 
would have so testified. There was none. 


A r 


As to Steelton Intervenor, the Board did not arijive 
at its findings and conclusions on the basis of substantial 
evidence. It arrived at its conclusions mainly by suspicion; 
by the use of a philosophy which is alien to America. 

The rule in Section 10 (e) that the findings “as to 
facts, if supported by sufficient evidence, shall be con¬ 
clusive” is of no avail to the Board for the reason giyen 
by the Fourth Circuit Court of Appeals in National Labor 
Relations Board vs. A. S . Abell Company , (1938) 97 |F. 
(2) 951, “the test is not satisfied by evidence which merely 
creates a suspicion or which amounts to no more than) a 
scintilla or which gives equal support to inconsistent in¬ 
ferences.” The Decision and Order when examined in tjhe 
light of that rule should not be permitted to stand. 


Tlie alien philosophy of the Board can be shown f)v 
several examples. 

The Board found that the employer by engaging tjic 
services of Prime Minister Mackenzie King in 1918 to draft 
the Steelton Plan “had dominated and interfered with 
the formation of” this labor organization (R, XI-10,902j). 
That conclusion does not reasonably follow. The Plan w«|is 
offered to the employees 17 years before the Act, at ja 
time when collective bargaining was rather a forward stdp 
in the steel industry. There is no evidence the employees 
were forced to accept it. It is just as reasonable to con¬ 
clude that if the employees did not want it, they would not 
have accepted it. The mere fact that the employer ha|d 
not consulted the employees as to the initial drafting <}f 
the Plan does not show any domination, etc. There is njo 
evidence Carnegie-Illinois Steel Corporation consultejd 
their employees before it signed up with SWOC in March, 
1937 or that those employees had one word to say as tb 
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the form of that contract (R, X-9749). The only distinc¬ 
tion between the two situations is that in the case at bar 
the labor organization is a local non dues paying or¬ 
ganization and in the other an international dues paying 
organization. That is a distinction without a difference. 
This illustration shows, however, the basic philosophy of 
the Board: That the Act requires, or at least favors, 
employees joining international dues paying labor organiza¬ 
tions. We deny that philosophy. 

The Board objected to the provision in the Plan re¬ 
quiring a representative to be an American citizen 21 years 
of age (R, XI-10,914). Inasmuch as all of the political 
representatives of the employees in the Congress of the 
United States, Assembly of the Commonwealth of Penn¬ 
sylvania, etc., had to be adult Americans, under what theory 
does this provision amount to employer domination? What 
evidence is there that a minor, or an alien fresh from 
Germany or Russia, would make a better employee repre¬ 
sentative than an adult American? And while this provi¬ 
sion prevents a non employee from being a representative, 
it does not prevent the representatives from engaging the 
services of a non employee to represent the interests of 
the employees. This intervention is the best evidence of 
that. 

And in this connection the Board also objected to the 
fact that the Plan did not provide for direct participation 
by employees (R, XI-10,932). If this were a sound ob¬ 
jection then the Federal and State Constitutions are woe¬ 
fully inadequate for they do not provide for direct parti¬ 
cipation by the voters in the running of the governmental 
machinery; they too provide only for elected representa¬ 
tives. 

The philosophy of the Board is well illustrated by its 
objection that the members of the Plan paid no initiation 
fees and dues. This shocked the Board because it twice 
commented on it (R, XI-10,933, 10,935). It is difficult 
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to imagine why any reasonable person would believe!that 
employees were being dominated, coerced, etc., just because 
they did not pay initiation fees and dues to some national 
or international organization. There is no expression of 
the Congress that employees must pay such fees and jlues 
in order to bargain collectively. The form of collective 
bargaining and the representatives to conduct that bar¬ 
gaining are to be those of the employees' own choosing, 
not that of the employer, of the Board, or of the Colirts. 
If the employees at Steelton desire to raise the necessary 
funds by picnics and other forms of entertainment anjl do 
not want to be subjected to heavy initiation fees, dues and 
fines, that is for them, and for them alone, to decide. 

j 

We repeat, not one employee from Steelton testified 
that the absence of initiation fees, dues, etc., prevented ^rue 
collective bargaining. The burden was on the Boar<jl to 
produce such evidence, if any there be. The Board, how¬ 
ever, overcame that legal difficulty by indulging in a 
suspicion that the absence of such features and the absence 
of membership in a national or international organiza¬ 
tion, showed that the employer did in fact dominate, codrce, 
etc., the employees. It is this illegal and unwarranted 
presumption which supports the Decision and Order. 

And in this connection we should also point out the 
conclusion of the Board that the employer had illegally 
contributed support by cooperating with the employees in 
making the Plan workable by building voting booths, pro¬ 
viding ballots, stationery, etc., even “a supply of scratch 
pads and pencils” (R, XI-10,921). The Act properly pro¬ 
hibits an employer from contributing “financial or olJher 
support” to a labor organization. The purpose is to pre¬ 
vent the purchase of control of the organization. The ]Act 
does not mean, however, that the employer and the Em¬ 
ployee must cast aside their Christian principles of decent 
fellowship. It does not mean that an employer must turn 
himself into a combination of Ebenezer Scrooge and Sinjion 
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Legree, and refuse even “a supply of scratch pads and 
pencils" to his employees for the use of their organization. 

This provision must be read in the light of reason 
and the American doctrine of decency between men. This 
provision does not compel employees to treat their em¬ 
ployer as if he were an inhuman monster. To be free 
from restraint, coercion, domination and interference does 
not require the employees to prove that their relationship 
with their employer is on the basis of distrust, ill-will and 
the so-called “class warfare.” A careful study of the 
Decision under review, however, will show that the basic 
philosophy of the Board is that if there is a feeling of 
fellowship and good-will between an employer and an em¬ 
ployees’ labor organization, then there is a presumption 
that the employer has violated, is violating, and will con¬ 
tinue to violate, the rights of his employees. Such philoso¬ 
phy controlled this Decision and Order. 

The same philosophy dictated the criticism that under 
the Plan the employer was compelled to pay the repre¬ 
sentatives their average wages while acting in the capacity 
of employee representatives. It must not be forgotten that 
the Plan is both the constitution of the labor organization 
and a contract between the employer and Steelton Inter¬ 
vene r. There is no logical reason why employees may not 
cast such an expense on the employer if it is provided in 
the contract. In the labor contract between General Motors 
Corporation and the International Union, United Automo¬ 
bile Workers of America of 7 March, 1938, it is provided 
(E, X-9,759): 

“7. Committeemen shall be paid by the Corpo¬ 
ration for the time spent as provided above not to 

exceed two hours per day at their regular earned rate/ 9 

The only justification for holding that the CIO provision 
is valid and the one at bar invalid is that the CIO is an 
international dues paying labor organization and Steelton 
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Intervenor is a local non dues paying labor organization, 
and the policy of our Government is that employees must 
organize in international dues paying labor organizations. 
There is not one word in the Act to justify such a phil¬ 
osophy. 

i 

One more illustration will make our point clear. The 
Steclton Plan provides that amendments may be adopted 
by a two-thirds vote of the General Body, “except that 
any amendment which materially changes the procedure 
provided by the Plan for the adjustment of grievances! or 
which might prevent the Plan from operating as a f^ir 
method of selecting representatives of the whole body j of 
employees of the Company and as a fair method of Col¬ 
lective bargaining or which might materially increase the 
obligations imposed upon the Company under the Plan 
shall not become effective, until it shall also have bejen 
approved by the Joint Committee on Rules” (R, XI-10,67^). 
The Board criticized this as giving the employer a veto 
power over Steclton Intervenor (R, XI-10,926, 10,930). 

Tlie objection is unsubstantial. It must be remembered 
that this Plan imposes the obligation on the employer to 
respect and follow its provisions. It is both a charter aijid 
a contract. If the employer is to bargain collectively with 
its employees and not merely to surrender its management 
to them, it is manifest that its interest in the procedure 
for adjusting grievances and in the burdens which it as¬ 
sumes is equal to that of its employees. Each must haqe 
the right to agree or disagree on such matters. A contract 
which may be amended by one party without the conseiit 
of the other is not a contract; it is an unconditional sur¬ 
render of all the rights of the one party. Thus it call 
hardly be surprising that the employer reserved the right 
to negotiate on the burdens inflicted on it, and the method 
of settling disputes in which it is interested. The provi¬ 
sion requiring joint approval of amendments which mighjt 
prevent the Plan from operating as a fair method ojf 
selecting employee representatives is merely a guarantee 
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to the employer that those with whom it deals have au¬ 
thority to speak for the employees. Surely that is not in 
and of itself an arbitrary or sinister provision. 

Of course this provision might have been used to in¬ 
terfere with the administration of Steelton Intervenor, but 
in absence of proof of such interference or threats of such 
interference, that inference cannot be drawn. There was 
no such proof. The management also has the physical 
power to shoot recalcitrant representatives, but it has no 
legal right to do either. No form of labor organization 
can be devised which by its form alone can prevent an 
employer from acting illegally. But is it not a remarkable 
doctrine to hold that because one might break the law, 
one has ipso facto broken itThe Board, on the basis of 
a mere suspicion, assumed that the employer will break 
the law in order to prove that it did break the law. 

If in the future the employer should use this power 
to interfere with or dominate Steelton Intervenor, then 
there would be an unfair labor practice; but until it does 
so, the matter is of no moment. 


2. The Denial of Free Speech and of a Free Press. 

Although the Board did not produce a single employee 
from Steelton who would testify that he was coerced, 
restrained, etc,, in the exercise of his rights by any state¬ 
ment of any officer of the employer, nevertheless the Board 
cites at length the statements of such officers to the effect 
that the Plan was better than any other kind of labor 
organization, and found that the employer “has clearly 
interfered with the self organization of its employees” 
(B, XI-10,904 to 10,913). 

There was no evidence that any statement of any 
officer of the employer was false. 

This raises a fundamental constitutional question 
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under the First Amendment which prohibits the Congriess 
from “abridging the freedom of speech, or of the press.” 

Steelton Intervenor raises this question not for the 
benefit of the employer (it can take care of itself); it raises 
it in behalf of its employee members. The provisions of 
the First Amendment are not exclusively for the benefit 
of the speaker of the words and the publisher of the 
statement; those provisions are equally for the benelitjof 
the listeners and readers; the speaker and the publisher 
are merely trustees of those rights for all the people. 

When the Board based its Order in part on the f^xet 
that the employer had in good faith set forth its vie^vs 
on collective bargaining, then the employees of Steeltjon 
Intervenor are denied their constitutional rights to listen 
to, and to read, the views of others. 

In the recent decision in Carlson vs. California, (15)40) 
310 U. S. 106, 84 L. ed. 668, Mr. Justice Murphy, speaking 
for an almost unanimous Court, held that where a picket 
peaceably patroled the public highway in front of a project 
where men were at work with a sign: “This job is unfair 
to CTO,” the State was powerless to prevent the dissemina¬ 
tion of that information and the right of discussing tlijat 
matter in a peaceable and lawful manner. Hence it is 
beyond argument that even if some officer of the employer 
desired to walk through the Steelton Plant carrying j a 
sign: “CIO is unfair to the employer and to the Steelt<j>n 
Plan,” he would have the constitutional right to do sjo. 
These guarantees of the Federal Constitution are for the 
protection of all Americans, not merely some of them. 
National Labor Relations Board v. Falk Corporation, 
(CCA 7th, 1939) 102 F. (2) 383; National Labor Relations 
Board v. Ford Motor Company, (CCA 6th, 1940) not yjjt 
reported. 

If this were not true the employees would be denied 
valuable rights. Under the Board’s philosophy, members 
of Steelton Intervenor have the right to hear CIO present 
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its case for joining that international labor organization; 
but those members may not listen to the other side; they 
may not read a statement published by the employer or 
listen to one of its officers tell why the men should not select 
the CIO. In brief, what the Board has said is that the 
employees must decide this important question after hear¬ 
ing only one side. Could there be a more un-American 
philosophy? Yet that is the philosophy under which the 
Board has decreed that Steelton Intervenor must be des¬ 
troyed. On this phase alone this Court should reverse 
and set aside this Order of disestablishment. 


3. The Board's Treatment of the Strike at the Cambria 
Plant, and of the Employment of Pinkerton’s National 
Detective Agency, Inc. Was Prejudicial. 

The Board took the ('fimbria Plan as typical of the 
other 12 Plans in its discussion of them (It, XI-10,913). 
It is proper to ask: Why the Cambria Plan of all the 13 
Plans? We think the answer is found in the fact that 
at the Cambria Plant there was a serious labor disturbance 
which the Board discusses for 1(> pages (R, XI-10,954). 
Thus the Plan and the strike are coupled with the word 
Cambria . and an attempt is made to create the impression 
that the Plan leads inevitably to such industrial disturb¬ 
ances. This is most unfair to Steelton Intervenor. It was 
not concerned in that strike. In fact, that is one reason 
Steelton Intervenor is here strenuously opposing the at¬ 
tempt by the Board to destroy it. Its members do not 
desire an international labor organization where the Steel¬ 
ton employees could be called out on strike for a matter 
which involved the employees at the Cambria Plant or any 
Plant other than the Steelton Plant. We think it most 
unfair for the Board to emphasize the Cambria Plan; the 
true picture is discolored and distorted. 

The same may be said of the Board’s discussion of the 
employment of Pinkerton’s National Detective Agency, 
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Inc. (R, XI-10,970). In its Complaint, the Board aveifred 
that this agency was used only at the Johnstown, Bethle¬ 
hem and Sparrow's Point Plants for the purpose of Sur¬ 
veillance (R, 1-36), thus admitting there was no such:ac¬ 
tivity at the Steelton Plant. There was no proof of jany 
such activity at St eel ton , yet the Board leaves the impres¬ 
sion in its conclusion at page 10,973 that this was! an 
activity at all plants. This is unfair and prejudicial. ! 

We reiterate: Steelton Intervenor is to be judged on 
the evidence pertaining to it and the Steelton Plant., It 
cannot be destroyed on charges or testimony pertainjing 
to other Plans and Plants. Kven the Board recognized the 
justice of this because it dismissed the charges as to the 
Plans in effect at the 4 Pacific Coast Plants (R, X1-10,87(2). 

_________ I 

4. The Board In Ordering the Disestablishment of Steel¬ 
ton Intervenor Has Acted Arbitrarily and Capriciously, 
and Has Deprived It and Its Members of Their Private 
Property Contrary to the Fifth Amendment. 

Steelton Intervenor is objecting only to those portions 
of the Order which forbid the employer from recognizing* it 
as the representative of the Steelton employees and which 
compel the disestablishment of the Steelton Intervenor ias 
such a representative. 

This record does not justify such action. j 

As we have pointed out, the Steelton Plan is both a con¬ 
stitution of a labor organization and a labor contract be¬ 
tween the employer and employees. Steelton Intervenpr 
and its members have vested rights under that contract 
which no Federal agency may destroy with impunity, 
International Brotherhood of Electrteal Workers vs. Na¬ 
tional Labor Relations Board (1938) 305 U. S. 197, 83 
L. ed. 127. 

The philosophy which at temps to justify the destruc¬ 
tion of Steelton Intervenor as a labor organization is thkt 
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the mere presence of Steelton Intervenor is a brake on 
the free expression by the employees. The Board well 
states its philosophy in Volume XI at page 10,935: 

“The Act is predicated upon the recognition of 
the dominant and overwhelming influence which the 
employer, by virtue of superior economic power and 
the fact that the employee’s means of livelihood is in 
his hands, has over the employee. The employee is, 
as a consequence of this disparity in economic power, 
sensitive to the desires of his employer, and acutely 
responsive to any coercion or interference by the 
employer.” 

If this were a sound philosophy before the Act was 
adopted it is self evident it is not note a sound philosophy; 
the enforcement of the Act frees the employees from any 
fear for their jobs. This is made clear by Judge Simons 
in the Ford Motor Coin pang case, supra, where, in dis¬ 
cussing the right of free speech, he said: 

“If the concept that an employer’s opinion of 
labor organizations and organizers must, because of 
the authority of master over servant, nearly always 
prove coercive, ever had validity, it is difficult now 
to sag, in view of the National Labor Relations Act, 
its adjudication as constitutionally valid, its strict 
enforcement by the National Labor Relations Board, 
and the liberal attitude of the courts in construing 
it so as best to effectuate its great social and economic 
purpose, that the concept is still a sound one . The 
servant no longer has occasion to fear the master’s 
frown of authority or threats of discrimination for 
union activities, express or implied.” 

The members of Steelton Intervenor are Americans 
who know how to take care of themselves. Their great 
concern is that the Board is not nearly so solicitous of 
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their welfare as that of international dues paying lajbor 
organizations. 

Steelton Intervenor has been in existence for 22 velars 
and during that period has to the best of the representa¬ 
tives' ability handled the interests of the employees. | It 
cannot be destroyed merely to justify an invalid theory. 
It may be destroyed only if the evidence showed that jthe 
Plan was being forced on the employees against their 
will and was preventing them from obtaining the fruits of 
collective bargaining. There is no such evidence as 
Steelton Intervenor. 


5. Conclusion 

Steelton Intervenor does not claim to have a perfect 
Plan, oi- that it is incapable of being improved. But} it 
does claim that it is the bona fide bargaining agency freely 
chosen by the Steelton employees; that for 22 years it has 
successfully championed the rights of its members; tjiat 
its Plan may be amended as occasion may require or Ex¬ 
perience show necessary; and that it must, therefore, j be 
allowed to continue as the representative of the Steeljon 
employees so long as they want it to do so. This Plan 
belongs to these employees, not to the employer, or to Ihe 
Board. On this record this Board may not, just as Ihe 
employer could not, kill it. 

To hold that merely because the Steelton Plan is hot 
perfect in form it must be killed, would be arbitrary and 
capricious. 

Steelton Intervenor reiterates its position that it 
must be judged on the evidence relating to it and the Stejel- 
ton plant. It is immaterial what may or may not hajve 
transpired at any other Plant. Steelton Intervenor 
sents only the employees at the Steelton Plant. It 
affected by any evidence relating to the other Plans. 


repre- 
is not 
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The Court should modify the Order and set aside or 
eliminate therefrom so much of Paragraphs 1 (b) and 2 (a), 
(b) and (c) as affects Steelton Intervenor and the Steelton 
Plant. 

I \ espectfully submitted, 

John B. Pearson, 

Douglass D. Stokey, 

Attorneys for Steelton Intervenor . 
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JURISDICTIONAL STATEMENT 


These are petitions to review and set aside an Ord^r 
of the National Labor Relations Board made pursuant 
to the National Labor Relations Act, Act of July 5, 193|5, 
49 Stat. 449, 29 U. S. C. Sections 151-166. 

This Court has jurisdiction of these petitions under 
the provisions of Section 10 (f) of the Act. 

Intervenor, Plan of Employees’ Representation At 
the Cambria Plant of Bethlehem Steel Company at Johns¬ 
town, Pennsylvania, was permitted to intervene as a party 
petitioner in the cause No. 7503 (R. XI-11,055) by ordAr 
dated Nov. 14th, 1939. 
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Statement of the Case 


II. 

STATEMENT OF CASE 


On the 2Stli day of April, 1937, a charge was filed by 
the Steel Workers Organizing Committee (hereinafter 
called “SWOC”) which accused Bethlehem Steel Com¬ 
pany and Bethlehem Steel Corporation, Petitioners in 
Cause Xo. 7503, of engaging and having engaged in cer¬ 
tain unfair labor practices. The Board on August 26th, 
1937, issued its complaint, Xo. C-170, against Petitioners 
alleging that they have continued and are continuing to 
dominate and interfere with the formation and adminis¬ 
tration of labor organizations known as “Plans of Em¬ 
ployees' Representations” at various plants, one of which 
was the Cambria Plant at Johnstown, Pa., further alleg¬ 
ing that Petitioners did and are continuing to contribute 
financial and other support to such labor organizations, 
all in violation of the Act (R. 1-33, 35). 

Intervenor was permitted to intervene in the pro¬ 
ceedings before the Board (R. I-12S). 

Testimony relating to Petitioners relations with Em¬ 
ployees at the Cambria Plant at Johnstown, Pa. and 
with Intervenor was taken before Frank Bloom, a trial 
examiner of the Board, at various places in the City of 
Johnstown, Pa. (R. 1-767 to and including YIJI-8110). 

The historv of the formation of the Plan of Em- 
ployees' Representation under which Intervenor operates 
and its evolution from its inception in 1918, when it was 
formed at the recommendation of the National War La¬ 
bor Board, was introduced as Respondent’s Exhibit No. 
199F (R. X-9563). 

This history shows that the document known as the 
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Plan of Employees’ Representation was formulated at fhe 
instance of the War Labor Board at a time when t|he 
Midvale Steel and Ordinance Co. was operating the Cam¬ 
bria Plant. Various changes were made in the docu¬ 
ment from time to time as experience with the Plan Re¬ 
vealed amendments should be made to make the instru¬ 
ment a more effective one to carry out the employer- 
employee relationship. 

As originally conceived the Plan of Employees’ Rep¬ 
resentation at the Cambria Plant at Johnstown, Pji., 
was a document containing (1) provisions for an organi¬ 
zation of representatives of employees for the purpose 
of collective bargaining with the management, (2) pro¬ 
visions for management to set up designated individuals 
to represent them in bargaining with the representatives 
of the employees so chosen, and (3) the manner in whi<ph 
the two groups so selected should bargain collectively 
with each other. 

The manner of amendment was then set up, the only 
limitations being “that any amendment which would ma¬ 
terially change the procedure provided by the Plan fpr 
the adjustment of grievances or which might prevent tlje 
Plan from operating as a fair method of selecting repre¬ 
sentatives of the whole body of employees of the Com¬ 
pany and as a fair method of collective bargaining cjr 
which might materially increase the obligations impose^ 
upon the Company under the Plan shall not become ef¬ 
fective, until it shall also have been approved by the Joiitt 
Committee on Rules.” (R. VIII-8258). 

The Plan as originally conceived is still in effect to¬ 
day, Intervenor being the group of Representatives ojf 
the Employees selected according to the provisions o|f 
the document known as the Plan. 

Intervenor has been effective as a collective bargain¬ 
ing Agent as is shown by a partial list of “Grievances’!’ 
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handled by Representatives, which was introduced as Re¬ 
spondents’ Exhibit No. 261 (R. X-9S39 to 9883). 

The entire record contains no evidence that Inter- 

venor or any of its members was dominated or interfered 

with in am* manner bv the Petitioners herein since the 
• • 

passage of the Act. 
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III. 

STATUTE INVOLVED 

The National Labor Relations Act of .Julv 
(49 Stat. 449, 29 U. S. C. Sections 151-166). 
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IV. 

STATEMENT OF POINTS 


1. The Board erred in its analysis of the Plans 
insofar as said analysis purports to analyze the Plan 
of Intervenor. (R. XI-10933-10947). 

2. The Board erred in finding that the Company 
has dominated and interfered with the administration 
of the Plan of the Intervenor thereby interfering with 
its employees in the exercise of the rights guaranteed 
by Section 7 of the Act (R. X1-10947). 

3. The Board erred in finding that the continued 
existence of the Plan of the Intervenor would operate 
to prevent the free exercise by the employees of their 
right to self-organization and collective bargaining. (R. 
XI-10974). 

4. The Board erred in ordering Petitioners to, 

“1. Cease and desist from: 

(b) Recognizing the said Plans of Employees’ 
Representation as the representatives of any of the 
employees for the purposes of dealing with the Re¬ 
spondents concerning grievances, labor disputes, 
wages, rates of pay, hours of employment, or other 
conditions of work; 

2. Take the following affirmative action which 
the Board finds will effectuate the policies of the 
Act: 

(a) Withdraw all recognition from the Plans of 
Employees’ Representation at the Cambria Plant, 
the Lackawanna Plant, the Lebanon Plant, the Steel- 
ton Plant, the Maryland Plant, the Bethlehem Plant, 
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the Concentrator Plant, the Rankin Works, the Leiets- 
dale Works No. 1, and the Leetsdale Works No. g as 
the representatives of any of the employees for jthe 
purpose of dealing: with the Respondents concern¬ 
ing grievances, labor disputes, wages, rates of jjay, 
hours of employment, or conditions of work, ijmd 
completely disestablish the said Plans as such repre¬ 
sentatives; 

(b) Post immediately in conspicuous places in 
each department of the Cambria Plant, the Lacka¬ 
wanna Plant, the Lebanon Plant, the Steelton Plaint, 
the Maryland Plant, the Bethlehem Plant, the Con¬ 
centrator Plant, the Rankin Works, the Leetsdale 
Works No. 1, and the Leetsdale Works No. 2 notices 
stating (1) that the Respondents withdraw all recog¬ 
nition from the Plans of Employees’ Representation 
at the Cambria Plant, the Lackawanna Plant, the 
Lebanon Plant, the Steelton Plant, the Maryland 
Plant, the Bethlehem Plant, the Concentrator Plant, 
the Rankin Works, the Leetsdale Works No. 1, apd 
the Leetsdale Works No. 2, as the representatives 
of any of the employees for the purpose of dealing 
with the Respondents concerning grievances, labbr 
disputes, wages, rates of pay, hours of employment, 
or conditions of work, and completely disestablish 
said Plans as such representatives; 

i 

(e) Maintain such notices for a period of j|it 
least sixty (60) consecutive days from the date 6f 
posting.” 

i 

5. There is no substantial evidence to support the 
findings of the Board of which Intervenor complains bgt 
are the independent views of the Board unsupported b^ 
any substantial evidence. 

6. The Board by its decision and Order has arbi¬ 
trarily and capriciously deprived employees represented 
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by Intervenor of their right guaranteed by the Act to 
bargain collectively through representatives of their own 
choosing. 

7. The Board did not provide to Intervenor the full 
and fair hearing required by the Act and the Fifth 
Amendment to the Constitution of the United States. 



Summary of Argument 


9 


V. 

SUMMARY OF ARGUMENT 


Tntervenor is a labor organization organized milder 
a document known as “Plan of Employees’ Representa¬ 
tion at the Cambria Plant of Bethlehem Steel Company”. 
Said document is both the charter of a labor organiza¬ 
tion and a collective bargaining agreement with Peti¬ 
tioner. Bethlehem Steel Company. 

Tntervenor was organized in October, 1918, at jthe 
instance of the then War Labor Relations Board and 
lias continued to function continuously since that time] as 
a labor organization, its members paying no dues, j 

The Board has arbitrarily and capriciously disre¬ 
garded all evidence adduced showing Intervenor is a 
bona fide labor organization selected by an overwhelming 
majority of the employees of the Cambria Plant as tljeir 
representative for bargaining collectively with the Peti¬ 
tioner Company, and has arbitrarily and capriciously 
found that Intervenor lias been dominated and interfered 
with by Petitioner Company, with no substantial evidence 
to support their findings. 

i 

i 

The Trial Examiner appointed by the Board to pre¬ 
side at the hearing prejudged the matter in controversy, 
and did not grant Intervenor the full and fair hearing 
provided for by the Act and the Fifth Amendment j to 
the Constitution of the United States. 

i 

Disestablishment of Intervenor and the withdrawal 
of recognition by Petitioner Company would thwart rafib¬ 
er than effectuate the purposes declared in the Findings 
and Policy of the Act. 
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ARGUMENT 


IXTERYEXOR HAS XOT BEEX DOMIXATED BY 
NOR IXTERFERED WITH BY THE PETITIOXER 

COMPANY. 


Intervener was originally formed at the instance of 
the War Labor Relations Board in October, 1918, at a 
time when the Cambria Plant at Johnstown, Pa., was 
being* operated by the Midvale Steel and Ordinance Com¬ 
pany. The dual character of the document known as the 
“Plan of Employees* Representation at the Cambria Plant 
at Johnstown, Pa., has continued from the time of its 
formation until the present, said dual character consist¬ 
ing of a charter of a labor organization and a collective 
bargaining agreement with the employer. 

In the year 1923 the lease of the Midvale Steel on 
the Cambria Plant was purchased by the Bethlehem 
Steel Products Company who at a later date assigned the 
lease to the Bethlehem Steel Company, one of the Peti¬ 
tioners herein. 

From the beginning the management paid the ex¬ 
penses incurred in the operation of the collective bar¬ 
gaining provisions of the Plan. Such a course was en¬ 
tirely legal and was in fact sanctioned and approved by 
the War Labor Relations Board. 

On July 5th, 1935, the Act was passed, Section 8 (a) 
thereof providing that it should be an unfair labor prac¬ 
tice for an employer to contribute financial or other sup¬ 
port to any labor organization. In the view of most ae- 
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copied constitutional authorities at that time (37 Colum¬ 
bia Law Review 860) said Act did not apply to Plants 
such as the Cambria Plant at Johnstown as it was purely 
a local manufacturing plant. Petitioner Company ([on- 
tinned to support the Plan financially as a bargaining 
unit. On April 12th, 1937, the decision in the Joneh & 
Laxghliii Ca'sc, 301 V. S. 1, 57 S. C't. 615, 81 L. Ed. ^93, 
was handed down by the United States Supreme Cojurt 
and the Petitioner Company promptly notified Intervenor 
that all financial expenses which the Petitioner had for¬ 
merly borne was withdrawn. 

| 

Tlie record nowhere shows that any of Intervcndr’s 
actions or that any of the actions of the Representatives 
was influenced in any way or dominated by this financial 
support. Certainly if such a condition had existed it 
would have been included in this voluminous record j of 
this proceeding. 

When the financial support was removed the 1^38 
election showed that 80.8$ of all of the employees quali¬ 
fied to vote in the nominations and elections had voted. 

r 

(R. X-9329) This revealed that the financial support 
previously furnished by the Petitioner Company was not 
necessary to the continued free existence of Intervenor 
and that a huge majority of the employees approved jof 
Intervenor as their agent for collective bargaining. 


THERE IS NO SUBSTANTIAL EVIDENCE TO SUP¬ 
PORT THE ORDER AND DECISION OF THE BOAljD 

There is no substantial evidence to sustain tjie 
Board’s findings. On the contrary the Board has disre¬ 
garded the fact that not one witness in the proceeding 
testified that he had been dominated or interfered with 
by the Company Petitioner. 

An inference of domination cannot be drawn from tlie 

i 

facts deduced in this proceeding. “Substantial evidence 
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is more than a mere scintilla. It means such relevant 
evidence as a reasonable mind might accept as adequate 
to support a conclusion.'* 

Con solid (itrd Edison Co. vs. A\ L . R . B., 305 U. S. 
107 and cases therein cited. 


THERE WAS NO FAIR HEARING WITHIN THE 
MEANING OF THE ACT AND THE FIFTH AMEND¬ 
MENT TO THE CONSTITUTION OF THE UNITED 

STATES 

The National Labor Relations Act was enacted by 
the Congress for the purpose of diminishing the causes 
of labor disputes burdening or obstructing commerce. It 
seeks only to guarantee to employees engaged in activi¬ 
ties affecting interstate commerce the right to bargain 
collectively, through representatives of their own choos¬ 
ing and not to foist on the employees representatives 
not of their own choosing. This fact was completely dis¬ 
regarded by the Board which started this proceeding con¬ 
vinced of the guilt of Petitioners, the sole purpose of the 
proceeding being to rationalize this conviction into fact. 

One important example stands out. This was the 
attitude of the Trial Examiner. Frank Bloom, with re¬ 
spect to Petitioner's witness, (’lare II. Williams. Mr. 
Williams is Chairman of Intervenor. The Examiner at 
the conclusion of the testimony ceased being the impar¬ 
tial arbiter and rigorously cross-examined the witness in 
an examination that covers sixty-live pages of the printed 
record (R. N11-7326-7391). It was in a large measure on 
this testimony that the Board seeks to make the analysis 
of the “Plan’* it has set forth in its findings of fact, (R. 
N1-10933-10947) and purports to find that Intervenor could 
not have been a free agent for collective bargaining. 

A careful reading of this testimony reveals the Ex¬ 
aminer’s cross-examination did not elicit the facts the 
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Board has found but that the facts are found in spitq of 
this testimony. The type of questioning’ by the Examijner 
clearly shows that this was not an impartial hearing de¬ 
signed to elicit the truth but more in the nature of a star- 
chamber proceeding. 

When there is added to this lack of impartiality jthe 
fact that the Board has failed to consider the history! of 
the origin of the Plan, making its lawful origin the bajsis 
of a finding that the Plan was dominated and interfered 
with from its inception (R. XI-10902), it is apparent that 
the Board needed no hearing to reach its final decision, 
having reached that conclusion without the hearing, j 

This is not the fair hearing guaranteed by the 
(Section 10-c), “Upon all the testimony taken by tjlie 
Board” " j 

Morgan v. U. S„ 298 U. S. 468. | 

This is not the fair hearing guaranteed by the Fifjtli 
Amendment of the Constitution of the United States, j 

i 

- I 

i 

THE ORDER OF DISESTABLISHMENT IS ARBI¬ 
TRARY AND CAPRICIOUS | 

Since 1918 Intervenor has represented the employees 
of the Cambria Plant at Johnstown as their agent fqr 
collective bargaining. It is a labor organization within 
the meaning of the Act (Section 2 (5)), and has been founjd 
by the Board to be a labor organization. (R. XI-10877) j 

In the years the Petitioner Company has operated th|e 
Cambria Plant a large majority of eligible employee^ 
have voted and expressed their approval of the Intervenop 
Plan as their collective bargaining agent. (R. X-95S0: Ij. 
X-9505, 9529) 

Xo claim is made anywhere in this proceeding that 
the representation by Intervenor has not been satisfactory 
to a large majority of the employees. If the Act is tel 
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have any meaning, the wishes of the employees in choos¬ 
ing their representative for collective bargaining should 
be controlling. 

If the order is to be justified on the grounds that the 
Intervenor is necessarily bad since its relations with the 
Petitioner Company have been amicable in the main, the 
policy declared in the Act lias been totally disregarded. 


CONCLUSION 

The decision and order made by the Board in this 
proceeding should be reversed as being capricious, arbi¬ 
trary, and not founded on substantial evidence. Inter¬ 
venor should be permitted to continue as the agent of the 
employees of the Cambria Plant for collective bargaining 
so long as the employees themselves continue to freely 
desire such representation. 

Respectfully submitted, 

Weimei: & Bennett, 

Morgan V. Jones, Jr. 

Attorneys for Intervenor . 




In the 

®mte& States Court of appeals 

For the District of Columbia 


No. 7503 and No. 7538 (Consolidated) 


BETHLEHEM STEEL COMPANY (a Pennsylvania Corporation) and 
BETHLEHEM STEEL CORPORATION (a Delaware Corporation) 

Petitioners, 

PLAN OF EMPLOYEES’ REPRESENTATION AT THE STEELTON, 
PENNSYLVANIA, PLANT OF THE BETHLEHEM STEEL COMPANY; 
PLAN OF EMPLOYEES’ REPRESENTATION AT THE CAMBRIA 
PLANT OF BETHLEHEM STEEL COMPANY, JOHNSTOWN, PENN¬ 
SYLVANIA; STEEL WORKERS ORGANIZING COMMITTEE, 


NATIONAL LABOR RELATIONS BOARD 


ASSOCIATION OF EMPLOYEES AT THE MARYLAND PLANT OF 
THE BETHLEHEM STEEL COMPANY, AN UNINCORPORATED 

ASSOCIATION, 

Petitioner 


v. 


NATIONAL LABOR RELATIONS BOARD 


Petitions 


to Review and Set Aside an Order of the Board 


BRIEF OF THE STEEL WORKERS ORGANIZING 
COMMITTEE, INTERVENORS 


Lee Pressman, 

Joseph Kovner, 

Anthony Wayne Smith, 

Attorneys for Intervenors . 
1106 Connecticut Ave., N. W. 
Washington, D. C. 


3 


CORN rue* FRINTINC COMPANY 







INDEX 


P ^ ge 

I. Jurisdictional Statement- j 1 

II. Statement of the Case_ j 2 

III. Statute Involved _I 6 

IV. Statement of Points-- j 6 

V. Summary of Argument- j 6 


VI. Argument—The Petitions to set Aside the Decision and 
Order of the Board Are Without Basis in Fact or Law— 

A. Bethlehem was accorded full due process of law_ 

B. The Decision and Order of the Board finding the Plans 

of Employees Representation to be company-dom¬ 
inated organizations and directing disestablishment are 
thoroughly justified___ 

1. The Plans are not separable- 

2. The Benefits of the Plan to the Employees do not 

Save Bethlehem’s Control over the Plans_ 

3. There was no equal participation of employees with 

Bethlehem in the Plans_ 

4. There was no true assent of the employees to the 

Plans signifying their freedom under the Plans_ 

5. The Plans cannot be compared with Independent 

Labor Unions _ 


9 

9 


112 
113 

i 

j 14 
116 

| 17 

119 


6. 

7. 

8. 


The Plans are not saved by Political Analogies_ 

The absence of any proof that Bethlehem discrim¬ 
inates against any individual employees on account 

of union membership does not save the Plans_ 

The Constitutional Right to Freedom of Speech 
cannot save Bethlehem’s overt domination of the 


22 

23 

£4 


9. That Employees are Now Equal under the Law 
does not save the Inequalities of the Plans_ 

C. The Decision and Order of the Board With Respect to 

the Contributions by Bethlehem to the Johnstown’s 
Citizens’ Committee are valid in all respects- 

D. The Decision and Order of the Board relating to the 

employment of labor spies is valid in all respects_ 

E. The Order of the Board in all Other Respects is fully 


VII. Conclusion- 


|26 


i° 

bo 

bi 



















CITATIONS 

Cases 


Page 

Bethlehem Shipbuilding Corp., Ltd. v. N.L.R.B., 114 F (2d) 
930, appeal dismissed on motion of petitioners, S. Ct., Jan. 7j 
1941, No. 583_ 4j 21 

H. J. Heinz Co. v. N.L.R.B., 61 S. Ct. 320.' 26 

International Association, etc. v. N.L.R.B., 61 S. Ct. 83, 71 Appj 
D. C. 175, 110 F (2d) 29.' 25 

Lukens Steel Co. v. Perkins, App. D. C. Transcript of Record,! 
Jan. Term 1939, No. 7368 _j 15 

N.L.R.B. v. Link-Belt Co., 61 S. Ct. 358_4,1 25 

i 

N.L.R.B. v. National Motor Bearing Co., 113 F (2d) 800- j 30 

N.L.R.B. v. Newport News Shipbuilding Drydock Co., 308S 
U. S. 241_ 4, 23,1 28 

National Licorice Co. v. N.L.R.B., 309 U. S. 350_ j 14 

Perkins v. Lukens Steel Co., 310 U. S. 113_j 15 

Republic Steel Corp. v. N.L.R.B., 107 F (2d) 472, cert. den. 309 j 
U. S. 684, afPg 9 N.L.R.B. 219, 384, except for modifications in | 
other respects, 61 S. Ct. 77- 4, j 29 

Statutes 

National Labor Relations Act (Act of July 5, 1935), c. 372, 49 j 
Stat. 449; 29 U. S. C. Secs. 151-166_; 6 

Other Authorities 

Robert R. R. Brooks, As Steel Goes (Yale University Press, I 
1940) _ 15, |20 

A Comparison of Union Agreements, National Industrial Confer- i 
ence Boards, Inc., Management Record, Vol. I, No. 7, p. 108, | 
July 1939 _ 21 

Characteristics of Company Unions (1935) U. S. Dept, of Labor, j 

Bull. 634_20 

I 

i 

Labor and the Government, Twentieth Century Fund (1935)_ 20 

i 























BRIEF FOR THE STEEL WORKERS 
ORGANIZING COMMITTEE 


This brief is submitted on behalf of the Steel Workers 
Organizing Committee, hereinafter referred to as SWjOC. 

The SWOC is a labor organization, affiliated with the 
Congress of Industrial Organizations. It is an independ¬ 
ent industrial union of workers employed in the steel jand 
iron and allied products industry. Through its collective 
bargaining agreements and practices, it has established 
industrial democracy and stable relations for the grejater 
part of the workers and employers in this industry. 

I 

Upon motion, and affidavit of Clinton S. Golden, filed 
herein on January 9, 1940, this Court, by Order dited 
March 20, 1940, allowed the SWOC to intervene in the 
consolidated causes. 

The SWOC is profoundly interested in these proceed¬ 
ings because the Order of the Board would free the em¬ 
ployees of the petitioners in No. 7503, hereinafter referred 
to as Bethlehem, from the interference by Bethlehem v^ith 
their free choice of representatives for the purposes of 
collective bargaining and other mutual aid and protection. 1 


I. JURISDICTIONAL STATEMENT 

These proceedings arise upon petitions to review and! set 
aside an Order of the Board under Section 10 (f) of the 
National Labor Relations Act, hereinafter referred tq as 
the Act. The proceedings were instituted before the Bo&rd 
upon charges filed by the SWOC in April 1937 (R. ^4). 

I 

1 SWOC also filed a petition for the investigation and certification of representatives. 
(R. 27). But any free choice of representatives by the employees must await} the 
determination of whether Bethlehem is interfering with such choice, and the enforce¬ 
ment of the appropriate remedies, embodied in the Order. 
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The Board’s complaint was issued on August 26th, 1937 
(R. 33). The hearings before the Trial Examiner com¬ 
menced on September 8, 1937 and proceeded at intervals 
to July IS, 1938. 

The Trial Examiner’s Intermediate Report was issued 
on November 9th, 1938. The Board’s Decision and Order 
was issued on August 14th, 1939. Bethlehem filed its 
petition herein on August 16th, 1939. The printed Record 
was filed by the Clerk of the Court on September 23, 1940, 
and Bethlehem filed its brief on the merits on December 
23,1940. 

II. STATEMENT OF THE CASE 

An accurate and judicial statement of this case is to be 
found in the Decision and Order of the Board. (R. 10868- 
11000) It is a simple case, resting for the most part upon 
undisputed testimony and settled legal principles. Back 
in 1917, with the steel industry straining for maximum 
production to meet war needs, labor conditions at the 
Bethlehem plants, wrote the late William Howard Taft, 
then chairman of the National War Labor Board, “were 
gravely endangering the successful prosecution of the 
War.” (R. 10222) Mr. Taft urged the establishment of 
collective bargaining with the freely chosen representa¬ 
tives of the employees. 

Bethlehem thereupon hired the services of Mackenzie 
King, who drafted a Plan of Employees Representation. 
This Plan, rejected by the War Labor Board, was installed 
by Bethlehem in substantially the same form at each of 
its plants, and was extended over the years, to its later 
acquired plants. Under the Plans, the workers paid no 
dues or fees of any kind. Apart from annual nominations 
and elections of a handful of committeemen, the workers 
never had regular meetings among themselves. Bethle- 
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hem discouraged meetings among committeemen from 
different plants. (R. 1099S) From time to time] the 
Plans were uniformly amended at the instance of Bethle¬ 
hem without altering their fundamental nature, j (R. 
10946) Under these Plans, Bethlehem supervised | and 
participated in the formation and administration of the 
elections, committees, and affairs of the organization 
through which its employees were represented in dealing 
with it on wages, hours and working conditions. 

Not only were the Plans drafted by Bethlehem, j and 
installed by it through its officers from its President d<pwn, 
but meetings of the employees representatives werS at¬ 
tended by official representatives of Bethlehem. |The 
Plans were subsidized by Bethlehem and continuously 
sponsored by Bethlehem. Bethlehem itself connected the 
Plans with its subsidized pension and other benefit schemes 
for its employees. (R. 10911) 


When the National Labor Relations Act was passe^i in 
1935, each of the Plans was simultaneously amended at 
the instance of Bethlehem to retain in Bethlehem a yeto 
power over any amendments concerning the procedure for 
the choice of representatives by its workers. (R. 10^29- 
10930) In 1937, after the United States Supreme C^urt 
upheld the Act, the Plans were again simultaneously 
amended to withdraw financial support theretofore given 
by Bethlehem to the Plans. (R. 10935) When the SWOC 
in 1936 and 1937, challenged the validity of these Plkns, 
not simply before the Board but by a vigorous organising 
drive in the steel industry, Bethlehem told each of its 
employees to stick by the Plans and to repel the SWOC as 
an outlaw. (R. 109Q6) 


During a brief strike at the Cambria plant in Johnstojwn, 
Pennsylvania, in 1937, Bethlehem secretly paid dver 
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$32,000 to a Citizens’ Committee which tried to mobilize 
public opinion against the SWOC. (R. 10954) For a 
three-year period from 1935 through 1937, when the 
SWOC organizing drive was at its height, Bethlehem em¬ 
ployed professional labor spies to report on the activities of 
the SWOC among its employees. (R. 10970) 

Upon these facts, the Board exercising its remedial 
powers under the Act, ordered Bethlehem to cease and 
desist from its unfair labor practices. Bethlehem is di¬ 
rected to unfetter its employees free choice of collective 
bargaining representatives by disestablishing its creature, 
the Plans of Employee Representation. (R. 10976) 

Substantially identical cases of employer dominated or¬ 
ganizations have been before the Courts. Specifically, the 
Courts have squarely upheld the disestablishment of the 
same Plans in a wholly-owned subsidiary of Bethlehem. 

Bethlehem Shipbuilding Corp., Ltd., v. N.L.R.B., 114 
F (2d) 930, appeal dismissed on motion of peti¬ 
tioners, S. Ct., Jan. 7,1941, No. 583. 

N.L.R.B. v. Newport News Shipbuilding & Dry 
Dock Co., 308 U. S. 241. 

Substantially similar evidence of the use of “Citizens 
Committees” and labor spies has likewise been before the 
Courts and similar orders of the Board relating thereto 
upheld in all respects. 

Republic Steel Corp . v . N.L.R.B., 107 F (2d) 472, 
cert. den. 309 U. S. 684, affg. 9 N.L.R.B. 219, 384, 
except for modifications in other respects, 61 S. 
Ct. 77. 

N.L.R.B. v. Link Belt Co., 61 S. Ct. 358. 

We repeat, this case, despite its lengthy record and the 
complicated brief for Bethlehem, is a simple one, both 



s 


on the facts and the law. Bethlehem has made of it bnly 
a lawyer’s case through over-elaborate argument j and 
motions. It has achieved at least a single purpose of delay. 
There is no back pay order in this case, so Bethlehem has 
nothing to lose by delay. And through delay, it has sub¬ 
jected the ultimate enforcement of the Board’s Order, to 
the hazards of reversal. But the hazards for which Bethle¬ 
hem plays have been outside the Courts. 

In the period since the Board’s decision, the Act itself 
was almost amended so as to wipe out this decision. (H. R. 
9195, 76th Cong., as amended, and passed by House.) j In 
this period, a majority of a Special Committee of | the 
House of Representatives sought to destroy the Act jand 
Board. And Bethlehem was so bold as to rely upon; the 
partisanship of the majority of this Committee to support 
its own. (See Bethlehem’s Memorandum in Support of 
Motion to Supplement the Record). In this period, qach 
week saw fresh assaults in the press and in the courts u pon 
the Board and the Act to undermine public confidence in 
both. 

In this period, the labor policy set forth in the Act jbe- 
came a major political issue in the national elections, ind 
its fate tied to the possible changes that might have resulted 
therefrom. It may hope now by future delay, that |the 
national emergency will bring bonds upon independent 
labor organizations, that will make any victory in this 
case an empty one for labor. 

But during this period the Act and the Board emerged 
from each hazard strengthened and tested. In a mounting 
series of decisions, the Supreme Court, this Court and the 
other federal Courts of Appeal have upheld, not merely jhe 
basic policy of the Act, but the very principles of its qn- 
forcement and application which support in full the Dejci- 
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sion and Order herein against Bethlehem. The policy of 
the Act has been made an integral part of the national 
defense policy. It is to prevent the development again of 
conditions in the Bethlehem plants “gravely endangering” 
national defense that the SWOC urges this Court to sus¬ 
tain in full the Decision and Order of the Board requiring 
Bethlehem to conduct its industrial relations in accord¬ 
ance with law. 

III. STATUTE INVOLVED 

The National Labor Relations Act (Act of July 5, 1935, 
c. 372,49 Stat. 449; 29 U.S.C. Secs. 151-166). 

IV. STATEMENT OF POINTS 

1. The petitions to set aside the decision and order of 
the Board are without basis in fact or law. 

A. Bethlehem was accorded full due process of law. 

B. The Decision and Order of the Board finding the plans of 
employee representation to be company-dominated organiza¬ 
tions and directing disestablishment is thoroughly justified. 

C. The Decision and Order of the Board with respect to the 
contributions by Bethlehem to the Johnstown Citizens Commit¬ 
tee are valid in all respects. 

D. The Decision and Order of the Board relating to the em¬ 
ployment of labor spies are valid in all respects. 

E. The decision and order of the Board in other respects is 
fully valid. 


V. SUMMARY OF ARGUMENT 

Bethlehem was accorded full due process of law. The 
trial examiner displayed remarkable patience and judicial 
fairness in the face of the most aggravating circumstances. 
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The entire procedure before the Board gave Bethlehem 
ample notice of what the Board proposed to do in the! pro¬ 
ceedings before it, and afforded Bethlehem ample oppor¬ 
tunity to meet the charges, complaint, the evidence against 
it, and the recommendations of the Trial Examiner. iThe 
Decision and Order of the Board is founded upon an 
abundant record. 

The Decision and Order of the Board finding the plans 
of employee representation to be company dominated or¬ 
ganizations and directing the disestablishment of the Plans 
are thoroughly justified. 

The overwhelming weight of the facts in the Record con¬ 
clusively shows a violation of the Act. Bethlehem’s argu¬ 
ments to resist this conclusion will not bear analysis, i 


Bethlehem’s veto pow’er over any amendments which 
affect the Plans as a fair method of selecting representa¬ 
tives of the whole body of employees gives it an indivisible 
control over the Plans. 

The benefits which have been conferred upon the Em¬ 
ployees by the Plans will not be taken away from th^m. 
These benefits have not been so substantial as Bethleljem 
would have us believe, and in no way excuse its interfer¬ 
ence with the employees’ freedom. There was no ecjual 
participation of employees with Bethlehem under the Pl^ns 
because Bethlehem participated in the formulation of! its 
employees claims as well as the negotiations over t^ese 
claims, which is precisely the employer interference pro¬ 
hibited by the Act. 

There was no true assent of the employees to the Pl&ns 
signifying their freedom under the Plans because the 
formal assent given by the employees was predetermined 
by Bethlehem, and Bethlehem’s interference by its v^ry 
nature precluded any true assent. 
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Any comparison of the Plans with independent labor 
unions is immaterial and irrelevant. Indeed, the Plans 
compare unfavorably with the generally recognized prac¬ 
tices of independent labor unions. The features of the 
Plans cannot be analogized to free political institutions 
because Bethlehem dominated the Plans just as dictator¬ 
ships dominate a one-party state. 

The absence of proof that Bethlehem discriminated 
against individual employees on account of union mem¬ 
bership does not excuse its violation of other provisions of 
the Act. The interference with the freedom of employees 
carried on by the continuous domination and control by 
Bethlehem of the Plans is so pervasive that it has made 
individual discrimination unnecessary. 

The constitutional right to freedom of speech does not 
protect Bethlehem in the commission of verbal acts of 
interference with the rights of employees under the Act. 
Civil liberties cannot justify the use by Bethlehem of its 
position to give its utterances the voice of command. 

The equality of the employees under the Act does not 
protect the inequalities under the Plans. The Act cannot 
be enforced in this particular case except through the full 
enforcement of the Order of the Board directed against 
Bethlehem. The disestablishment of the Plans is essential 
in order to unfetter the employees exercise of their freedom 
under the Act. 

The secret contributions by Bethlehem to the Citizens 
Committee, whose activities were aimed at the SWOC, is 
a case of plain interference with its employees’ rights. 
Bethlehem cannot excuse its secret support for public law 
and order by seeking to identify its self-interest with the 
public good. 
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The employment by Bethlehem of professional labor 
spies for a period of three years during the height of the 
SWOC organizing drive is industrial espionage at its worst, 
condemned by the Act. The Order of the Board framed in 
terms of the Act to guarantee against future violations of 
the Act by Bethlehem or its successors or assigns, and ex¬ 
tending to Bethlehem Corporation, represents an appro¬ 
priate enforcement of the Act. j 

i 

VI. ARGUMENT 

i 

The Petitions to Set Aside the Decision and Ordejr of 

the Board Are Without Basis in Fact or Law. 

A. Bethlehem was accorded full due process of law. j 

In building the elaborate structure of redundancies, plat¬ 
itudes and distortions that make up its brief, Bethlehem 
first attacks the procedure before the Board which resuljted 
in the Record upon which the Decision and Order are 
founded. 

Bethlehem claims that this case of 11,000 pages ] of 
printed Record and 21,000 transcript pages must be sent 
back for a new hearing because 200 pages of the printed 
Record and 400 pages of transcript are taken up by ques¬ 
tioning on the part of the Trial Examiner of its witnesses, 
as contrasted with no such questioning of Board’s wit¬ 
nesses. In addition to this quantitative test, Bethlehem 
picks up a few instances of the Trial Examiner’s examina¬ 
tion of its witnesses, and by reiteration of epithets, seejks 
to prove a bias in the Trial Examiner. (Bethlehem Bri^f, 
39-66) j 

The whole fabric of this argument is thin and shoddy. 
It relates to immaterial instances of no consequence. 

The fact of the matter is that the Trial Examiner’s ques¬ 
tioning of respondent’s witnesses was prompted by the 
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evasive answers of these witnesses to the questioning of 
counsel for both the Board and Bethlehem. Indeed, we 
think the Trial Examiner displayed remarkable patience 
and judicial fairness in the face of the most aggravating 
circumstances. The attitude of Bethlehem towards coun¬ 
sel for the Board and towards the Trial Examiner himself 
was displayed in outbursts and arguments that scarcely 
concealed an underlying arrogance. A reading of the rec¬ 
ord on the very instances cited in the Bethlehem brief to 
prove the bias of the Trial Examiner reflects only upon the 
conduct of the hearing by Bethlehem, and not at all upon 
the Trial Examiner. 

If any further proof were required of the foregoing state¬ 
ments, it is to be found in the wild and unfounded 
charges of misconduct repeatedly filed against the Board 
by Bethlehem in this Court in the form of its unsuccessful 
and self-styled “Motion to Supplement the Record” and 
its subsequent “Motion for Leave.” 

The unprecedented record of the Board, before the 
Courts has by now won for it the respect of all those who 
appear before it. The charges of Bethlehem are echoes 
of past days. 

The charges in Bethlehem’s brief concerning the limita¬ 
tions placed by the Board upon the issuance of subpoenas 
is again immaterial and of no effect upon the validity of 
the Decision and the Order herein. (Bethlehem Brief, 
66-75) 

The second part of Bethlehem’s charges against the pro¬ 
cedure of the Board relate to the procedure followed by the 
Board itself. Much of it is hardly worth dignifying with 
reply. To say, as Bethlehem does, that the Board has 
admitted the charges by refusing to admit or deny them 
because of their immateriality, irrelevancy and incom- 
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petency, is to inflate an empty technicality beyond the 
stretch of reason. 

Bethlehem reiterates this charge by renewing its unsuc¬ 
cessful “Motion to Supplement the Record” in the fotfm of 
its “Motion for Leave” to take evidence upon the Board’s 
handling of the record in this case and the mental prodesses 
of the Board members in reaching their Decision! and 
Order. (Bethlehem Brief, 75-79) We have heretofore 
answered this claim. (See SWOC Memorandum in Oppo¬ 
sition to “Motion to Supplement the Record,” filed here¬ 
in, July 11, 1940, and SWOC Memorandum in Opposition 
to “Motion for Leave,” filed herein, Nov. 13, 1940.) jit is 
enough to say now that the Complaint issued by the 
Board, the issues litigated at the hearing before the 'jTrial 
Examiner, the recommendations of the Trial Examjiner, 
the issues argued at the oral hearing before the Boardj and 
finally the Decision and Order of the Board, each and all 
were concerned with the same issues of fact and law— 
namely, the validity of the Plans of Employee Representa¬ 
tion, and the legality of Bethlehem’s action in financing 
the Citizens’ Committee, employing labor spies, and other¬ 
wise interfering with the rights of its workers under the 
National Labor Relations Act. 

| 

The requirements of due process in its fundamental pro¬ 
cedural aspects were fully accorded to Bethlehem iii an 
abundant record that is the foundation of the Decision 
and Order. 

Bethlehem’s renewal of its applications for leave to: ad¬ 
duce additional evidence relating to evidence whicp it 
sought to introduce at the hearing before the Trail Exam¬ 
iner is without merit, because the Decision and Orderj are 
amply supported by the Record and would in no wisp be 
affected by the evidence in question. (Bethlehem Bjrief, 
79-81) 
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B. The Decision and Order of the Board finding the Plans of 
Employees Representation to be company dominated organiza¬ 
tions and directing disestablishment are thoroughly justified. 

Section 8 (2) of the Act provides that it shall be an 
unfair labor practice for an employer “to dominate or in¬ 
terfere with the formation or administration of any labor 
organization or contribute financial or other support to it.” 

We do not propose to argue here the fact that the Plans 
of Employees Representation at the plants of Bethlehem 
are in violation of the law. We think that is an open and 
shut case. We are rather concerned with the arguments 
which Bethlehem erects in its Brief to resist the overwhelm¬ 
ing weight of the facts. Notwithstanding its urgent lip 
service to the principles of collective bargaining, Bethle¬ 
hem’s defense of these Plans as an instrumentality for col¬ 
lective bargaining and democratically stable industrial re¬ 
lations is a defense of a system that is repugnant to the 
Act and its policy. 

Bethlehem’s defense rests upon one dominant premise: 
namely, that the Plans express the free will of its em¬ 
ployees. Upon this premise, it argues away the history of 
the drafting and installation of the Plans by itself. Upon 
this premise, it argues that the nominations and elections 
supervised by it are genuine. Upon the premise, it argues 
that the attendance of its representatives at meetings of 
the employee representatives w’as a meeting of equals. 
Upon this premise, it argues that its financial support was 
not illegal. Upon this premise, it asserts that its control 
over amendments to the procedure of selecting representa¬ 
tives did not interfere with their employees freedom. It is 
always upon this assumption of the conclusion that Beth¬ 
lehem makes its arguments in defense of the plans. 

But the Act, and the principles which it embodies, say 
that there is and can be no freedom on the part of em- 
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ployees when the employer participates in the exercise of 
their freedom. This is precisely what Bethlehem has done. 
It seeks to justify its participation in various ways. Some¬ 
times it says of the drafting and installation of the pjlans, 
that it was directed to do so by the National War Labor 
Board. The contrary is the fact, and even if it werej not, 
then we say the Act has benefited from the experience of 
the National War Labor Board and condemned the'con¬ 
tinued existence of the creatures of the employer. 

Sometimes Bethlehem says its installation of the Plans, 
sponsorship of meetings, supervision of elections, and' par¬ 
ticipation in meetings was only the cooperation of} the 
employer upon equal terms with the workers in the estab¬ 
lishment of collective bargaining practices. But thej Act 
says that cooperation between employers and employees 
as equals does not come out of domination and control by 
the employer. The basic vice of Bethlehem’s defense lies 
precisely in its failure, willful or not, to understand the 
difference between benevolent tyranny and free democracy. 
We think Bethlehem understands the issues. Its wjhole 
plan of employees representation was skillfully established 
in order to prevent any independent organization amjong 
its employees. The cooperation Bethlehem wrung fj-om 
its employees is the cooperation that comes from sub¬ 
servience and not from independence. 

Once this basic difference is taken in hand the arguments 
of Bethlehem can be split down the middle. We now set 
forth these arguments and their dissection. 

1. The Plans are not separable. j 

Bethlehem argues that the Plans must be broken dqwn 
into two parts, one containing a charter for a labor organi¬ 
zation of its employees; the other embodying the agree¬ 
ments between this organization and Bethlehem itself. 

i 
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(Bethlehem Brief, 107-127) This pretty notion enables 
Bethlehem to embrace the provisions and practices giving 
it control and participation in the affairs within the reach 
of purported collective bargaining between two equals. 
This embrace is fixed most firmly upon the damning pro¬ 
vision of the Plans as now amended , whereby Bethlehem 
reserved to itself the pow’er to veto any amendment which 
affects the Plans as “a fair method of selecting repre¬ 
sentatives of the whole body of employees.” Of this says 
Bethlehem: 

“The Company Petitioner does not have any inter¬ 
est in the self organization of its employees, except 
that it desires to be sure, when it is asked to deal with 
those who assume to represent them in the manner 
provided by the Act, that the representatives with 
whom it deals shall fairly represent them.” (id. 113) 

What Bethlehem means is that it wants to be sure that 
the representatives of its employees are “safe”. Bethle¬ 
hem’s argument embraces this feature of its plan to be 
sure, with the embrace of a benevolent tyrant. 

2. The Benefits of the Plan to the Employees do not Save 
Bethlehem’s Control over the Plans. 

Bethlehem stoutly insists that the Plans have brought 
many benefits to its employees in the settlement of griev¬ 
ances and wage increases. (Bethlehem Brief, 171) The 
argument is something like the argument for the virtue in 
the favors of a tyrant or a dictator’s claim that he made 
the trains run on time, though some have thought he merely 
juggled the time tables. In any event, as the Supreme 
Court has said, none of these specific benefits will be taken 
away from the employees. 


National Licorice Co. v. N.L.R.B., 309 U. S. 350. 


IS 


But we cannot fail to pick up Bethlehem’s referenc^ to 
the wage increases allegedly reached through collective 
bargaining under the Plans. (Bethlehem Brief, p. Ij71, 
Appendix, 117) Bethlehem recites the 5 l /i cents per 
hour increase in November 1936, the 10-cent an hourjin- 
crease and overtime at time and a half after 8 hours a <jlay 
or 40 hours a week in March 1937. It is a matter of com¬ 
mon knowledge that the first wage increase was granted 
by nearly all of the steel industry and coincided with the 

i 

growing success of the organizing drive of the SWOC. j It 
is likewise common knowledge that the second wage jin- 
crease and the overtime provisons were granted by neajrly 
all of the steel industry and coincided with the signing cjf a 
collective bargaining agreement between the United Stajtes 
Steel Corporation, the largest single producer, and {he 
SWOC. Robert R. R. Brooks, As Steel Goes (Yale Uni¬ 
versity Press 1940), p. 191. Had Bethlehem not made the 
same increases, it is only fair to suggest that its employees 
would have flocked to the SWOC for redress. 

Bethlehem fails to note that its wage scale, despite tjhe 
increases, is as much as 10 per cent lower than that o{ a 
preponderant part of the industry. See Perkins v. Lukejis 
Steel Co., 310 U. S. 113 ; and Transcript of Record in this 
Court, Lukens Steel Co. v. Perkins, January Term 19^9, 
No. 7368, pp. 169-172. Bethlehem does not tell us whether 
there still prevails in its plants the same complicated bonus 
system of computing wages that was “the main cause jof 
dissatisfaction” in 1918, resulting in conditions which th^n 
gravely endangered national defense. (R. 10877) The 
National War Labor Board expected this bonus systekn 
to be entirely revised or eliminated through the establish¬ 
ment of collective bargaining. (R. 10208) 
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3. There was no equal participation of employees with Beth¬ 
lehem in the Plans. 

A third refrain running through Bethlehem’s defense is 
that under the Plan, the Employees had an equal voice with 
the Company in management, (e.g., Bethlehem Brief, 
122) Under the Plans, for every" Committee of the em¬ 
ployee representatives, there was a corresponding Joint 
Committee composed of an equal number of paid officials 
of Bethlehem itself, and of the employee representatives 
(R. 10915). Thus, there was a Joint Committee on Rules 
which discussed and adopted the amendments to the Plans. 
(R. 10927) 

Bethlehem even goes so far as to claim special virtues 
for this distinctive feature of its Plans over “usual” union 
agreements which merely provide for meetings between 
management and labor union representatives. 

What Bethlehem conceals in this argument is that it, as 
the employer, participated through the joint committees in 
the formulation of the employees’ claims, as distinct from 
meeting in negotiation over these claims. Surely when 
counsel for Bethlehem prepared the draft of the 1935 
amendments which were thereafter adopted by the em¬ 
ployees, it formulated the claims of the employees which 
it later “negotiated”. This is precisely the employer inter¬ 
ference with the administration of a labor organization 
that is forbidden by the Act. 

This prohibition is a fundamental element in the rights 
affirmed by the Act. It rests upon the simple maxim of 
fair dealing that a party may not sit on both sides of the 
conference table. 
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4. There was no true assent of the employees to the P^ans 
signifying their freedom under the Plans. 

The keystone to the arch of Bethlehem’s argument^ is 
its reiterated contention that the employees assented, to 
everything that has been done under the Plans, beginning 
with their installation and continuing with the nomina¬ 
tions and elections of employee representatives and the 
conduct of the Committees. This argument is most firnjily 
set by Bethlehem in explaining away the presence of jits 
paid officials and special representatives at meetings of tihe 
employees representatives. (Bethlehem Brief, 140) Th^re 
is no dispute that this was the regular practice under tjhe 
Plans. (R. 10915,10916) ! 

Bethlehem says the Plans allowed this practice orily 
upon the invitation of the employee representatives ahd 
that there is nothing to show either that its officials w^re 
not invited or that they “interfered” when invited. (Beth¬ 
lehem Brief, 159) 

But Bethlehem evades two crucial tests for making! a 
judgment under the Act: 

First . Officials as high as its President Grace, attended 
the first employees’ meetings and actively installed tljie 
Plans. (R. 10878 et seq) In addition, the Plans from the 
beginning expressly set up “management’s special repre¬ 
sentative” whose duties were specifically to attend meet¬ 
ings of employee representatives. (R. 10916) Thus, the 
usage of “invitation” or assent was formally created by the 
Bethlehem itself under the most impressive and explicit 
auspices. 

The assent of the employees was predetermined by Beth¬ 
lehem and as meaningless as free will to a believer in pre¬ 
destination by the fates. j 

i 

i 

I 
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Second . The Act by its terms and its principles holds 
that such participation by the employer in and of itself 
precludes any valid free assent by the employees. To 
argue otherwise is to nullify the law, which is based upon 
the experience of industrial relations and the plain common 
sense of the situation. 

This basic point, the constant evasion of which consti¬ 
tutes the essential vice of Bethlehem’s argument, destroys 
its entire brief. It destroys its elaborate defense of the 
supervised nominations and elections under the Plan. It 
destroys its elaborate defense of the process whereby the 
1935 and 1937 amendments to the Plans were carried out. 

Indeed, this point strikes with especial force at the 
amendment myth related by Bethlehem. The amendments 
were prepared by counsel for the Company. Strangely 
enough the employees did not have counsel of record of 
their own to advise them, although securing of such coun¬ 
sel might have been the only proper legal advice Bethlehem 
should have given. But the significant point is the em¬ 
ployees consent was given to a command. This is not what 
we conceive freedom of independent action to mean. We 
think this is merely the acceptance of favors, the acquies¬ 
cence in superior power. It is clearly interference that, by 
its nature, is condemned by the Act. 

So too, Bethlehem’s defense of the lack of meetings of 
the employees themselves as distinct from that of their 
representatives under the Plan is destroyed (Bethlehem 
Brief, 114, 170) The Plan concededly provided for no 
such meetings. (R. 10934) But says Bethlehem, the 
employees wanted it that way, and besides, many of them 
had enough spare time while on the job to discuss their 
affairs as much as they wanted. In the absence of proof 
both that they wanted meetings and that they did not so 
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use their spare time, the treatise by Bethlehem on infer¬ 
ences requires the conclusion that the lack of meetings is 
of no consequence. But we say that the failure to provide 
for meetings was the responsibility of Bethlehem, for IjSeth- 
lehem created and installed the Plans. We say further 
that this failure for which Bethlehem is responsible, jis in 
and of itself an interference with their employees seljf or¬ 
ganization requiring no further proof. 

The second part of Bethlehem’s argument on this issue 
is a typical one. It argues that the employees could ineet 
while on the job, where it must be added, foremen ! and 
supervisors are present. It is not hard to think of better 
places for deliberation and discussion than a steel mill in 
operation, where you have to shout to be heard or hear 
yourself talk unless perhaps the men adjourned toj the 
washroom as a group once did. (R. 10932 n. 35) What 
Bethlehem suggests is that the interference due to no 
meetings can be remedied by the interference of employee 
meetings on company time and company property u^ider 
the nose of its supervisory staff. And, of course, what the 
Board suggested was a meeting of all the employees as well 
as departmental or on the job meetings, which Bethlehem 
in no way offers to supply. 

The assent of the employees that Bethlehem discerris is 
its own creature. 


5. The Plans cannot be compared with Independent Labor 
Unions. 

In the text and in footnotes, Bethlehem repeatedly urges 
that the Plans operate like independent unions and achieve 
the same results. This claim is the basis for its unsuccess¬ 
ful demand to subpoena officials and records of the SW(j)C. 
(Bethlehem Brief, 121) 
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The Board dismissed these claims on the ground that 
the practices of the SWOC were not in issue and pointed 
out that in any event the different history of the plans and 
of the SWOC made any comparisons useless. (R. 10934, 
n. 36) We think the Board was quite right. But it would 
not be amiss for us to suggest that independent unions like 
the SWOC hold regular and frequent meetings of the full 
membership in each plant. They are self supporting. 
Their members do not get something for nothing. The 
elections of officers of independent unions are not under the 
auspices of the employer and no foremen checks up on the 
voting. 

In the case of the Plans, management’s representatives 
at a joint meeting discouraged the idea of meetings among 
employee representatives from each of the plants to dis¬ 
cuss common problems. (R. 10995) Independent unions 
hold frequent regional conferences and have national con¬ 
ventions, and do not ask any employer’s advice about hold¬ 
ing any of them. (Brooks, op. cit. supra , Ch. VII; Charac¬ 
teristics of Company Unions (1935) U. S. Dept, of Labor 
Bull. 634, pp. 115-118, 195, 203; Labor and the Govern¬ 
ment, Twentieth Century Fund (1935) p. 109.) 

We may note an argument of this type made by one of 
the Plans. The brief for the Association of Employees at 
the Maryland plant points w r ith pride to the fact that under 
the Plans, any arbitration of disputes that cannot be settled 
by even the highest officials of Bethlehem and the em¬ 
ployee representatives must be agreed to by both. This 
it says is voluntary arbitration, as distinguished from com¬ 
pulsory arbitration. This is not only absurd, it is hypo¬ 
critical. The failure to provide by agreement in advance 
for ultimate arbitration of disputes before an umpire is 
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only a cloak for the refusal of Bethlehem to yield an iijich 
of its domination and control. 3 

j 

The fact is that the agreements of the SWOC as well as 
many other unions contain just such a provision which is 
the ultimate guarantee of industrial peace, under volun¬ 
tary arrangements set up by agreement. (See SWQC 
Agreement with Carnegie-Illinois, R. 9752; and A Cdm- 
parison of Union Agreements , National Industrial Confer¬ 
ence Board, Inc., Management Record, Vol. I, No. 7,| p. 
108, July 1939.) ] 

Finally, in several footnotes and in the text Bethlehfem 
quotes from statements of Board Member Leiserson and its 
present Chairman, Mr. Millis. (Bethlehem Brief, 17^6— 
178, 190-192) In these statements, these men said that 
some plans of employee representation are perfectly good 
instrumentalities of collective bargaining just as inde¬ 
pendent unions. We do not need to resort to Bethleheih’s 
treatise on inferences to say that it is a long step from tjhe 
general proposition that some plans are good to the infer¬ 
ence that the particular Plans at its plants are good. We 
call the Court’s attention to the fact that Mr. Leiserson 
joined in the Board’s answer filed in this court to Bethjle- 
hem’s petition. The answer prays for the enforcement j of 
the Decision and Order in full. (R. 19-22) i 

In any event, the case of Bethlehem Shipbuilding Corp . 
v. N.L.R.B., supra , supported by Supreme Court decisions, 
rules as a matter of law that a substantially identical Pljan 
should be disestablished. 

a Consistent with this policy, Bethlehem insisted upon and obtained the removal 
of governmental mediators set up by the National War Labor Board. (R. 10221 j) 
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6. The Plans are not saved by Political Analogies. 

Bethlehem’s arguments are interspersed with references 
to political practices to support features of its Plans. Thus 
it argues that limiting the eligibility of employee repre¬ 
sentatives to workers in the respective departments is only 
like requiring a residence requirement of alderman or 
councilmen. (Bethlehem Brief, 117,158) 

Bethlehem claims that the limitation does not prevent 
its employees from getting expert outside aid and points 
to the fact that they have their own lawyers in this case. 
But lawyers are not the experts essential to every day af¬ 
fairs of collective bargaining. The point is that these lim¬ 
itations prevented the employees from having as their rep¬ 
resentatives in their negotiations with Bethlehem men 
with industry-wide and national experience in collective 
bargaining such as could not be possessed by representa¬ 
tives limited exclusively to the departments and each of 
the plants of Bethlehem. Bethlehem does not impose any 
equivalent limitation on the selection of its own agents 
and representatives for collective bargaining or any other 
corporate business. 

Bethlehem defends its supervision of nominations and 
elections as being like the protection of a right of a citizen 
to vote or not vote at all. (Bethlehem Brief 196) We 
may note in passing that this statement of noble principles 
is hardly to be reconciled with Bethlehem’s efforts to be 
sure that all its employees did vote. 

But we are struck most forcibly by the resemblance of 
the nominations and elections to a one party state. Beth¬ 
lehem arranges for the elections, it campaigns on behalf of 
the Plan, it gives hints to foremen to initiate new employees 
into the benefits of the plans. What would we say if the 
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Republican Party were to supervise the primaries of the 
Democratic Party and administer its elections in the sdme 
way as Bethlehem does for its employees. What if the 
ward heelers of one party exclusively took care of ii^w 
residents. 

We go further and say that Bethlehem’s boast that SO to 
90 per cent of its employees participate in the elections 4nd 
each year affirmatively endorse the Plan is a record Ex¬ 
ceeded only by the one party elections under dictatorships. 
We understand in dictator nations, party workers see| to 
it that everyone votes. The United States Supreme Cojirt 
has refused to recognize the validity of such controlled elec¬ 
tions in modern industrial relations. N.L.R.B. v. New¬ 
port News Shipbuilding Corp., supra . 

7. The absence of any proof that Bethlehem discriminates 
against any individual employees on account of union member- 

I 

ship does not save the Plans. 

Bethlehem frequently cites the fact that there is ^io 
Order here finding that it has discriminated against apy 
individual employees on account of union activity. This 
proves that it has a fair policy and that the Plans do qot 
interfere with free choice of any other set of representatives. 
It urges particularly that because of this the Plans should 
not be disestablished. (Bethlehem Brief, 195) The le4st 
to be said is that no one argues that Bethlehem must vio¬ 
late every provision of the Act in order to be guilty of vio¬ 
lating one or more provisions. Indeed our complaint jis 
that the interference with the employees’ freedom carried 
on by the continuous domination and control of the 2p- 
year-old Plans is so severe and pervasive that it has made 
individual discrimination unnecessary. 


i 
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8. The Constitutional Right to Freedom of Speech cannot 
save Bethlehem’s overt domination of the Plans. 

Bethlehem’s President Eugene Grace told its employees 
that the Plans whereby they were to choose their repre¬ 
sentatives under company supervision were being installed 
for their benefit. Throughout the following years Bethle¬ 
hem regularly through a bulletin, the Bethlehem Review, 
it printed and distributed, praised the Plans. On special 
occasions, anniversaries, annual banquets, and during the 
SWOC organizing drive in 1936 and 1937, Bethlehem de¬ 
scribed the Plans as part of its policy and attacked the 
SWOC. Foremen were given instructions on how to initiate 
new employees into the Plans. All these verbal acts were 
part of the creation and maintenance of the Plans by Beth¬ 
lehem and are set forth in undisputed testimony recited in 
the Board’s Decision. All this, says Bethlehem, represents 
only an exercise of its freedom of speech, and was but the 
normal relations and innocent communications between 
employees and employer. 

The abuse of this claim of fundamental right is seen in 
Bethlehem’s defense of its providing the services of a secre¬ 
tary to the Cambria Plan. (Bethlehem Brief, 168) This, 
it says, is only an instance of “normal relations” and “inno¬ 
cent communications”. This defense of this particular 
piece of outright violation of the specific provision of the 
law prohibiting “financial or other support” to an organi¬ 
zation of employees demonstrates the identity of verbal 
acts of interference with other clear acts of interference. 

Whatever may be the right of the employer to debate the 
merits of unionism or defend his industrial policies to the 
public at large, it does not extend to the literally outspoken 
acts of assistance and promotion of a specific plan for the 
choice of collective bargaining representatives by his em- 
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ployees. That is all there is to this part of the case. This 
is not a case where the statements of the employer are iso¬ 
lated and unaccompanied by related violations of the Act. 

The United States Supreme Court has declared, in in¬ 
cisive and penetrating judgments that the employer’s pqsi- 
tion makes the slightest expression of his will upon tjhe 
choice of representatives, binding upon his employees. 

N.L.R.B. v . Link-Belt Co., supra. 

International Association, etc., v. N.L.R.B., 61 S. <£t. 

83. 

This Court in the International Association case, which 
the Supreme Court upheld, ruled that an employer is re¬ 
sponsible under the Act for the statements in favor of one 
union and against another made by minor supervisory 
employees. (71 App. D.C. 175, 110 F (2d) 29) How 
much more of an interference is there when the highest 
officials of the employer engage in the same verbal acts of 
interference. 

The SWOC is vitally interested in the full exercise of 
civil liberties by all citizens. But we think the exercise <j>f 
civil liberties has a necessary frame of reference. When 
two parties are in unequal positions, one dominating the 
other, the plea of civil liberties cannot be made an excuse 
of open acts of domination and maintenance of inequality. 
A lynch mob could as well justify itself upon the plea c|f 
freedom of assembly. 

That is the case here. The employees of Bethlehem arb 
under the wing of the company, without any mass organi¬ 
zation of their own, segregated by departments, neve'jr 
meeting in groups for more than one plant, dependent 
upon their jobs from day to day for their livelihood. Bethj- 
lehem, with highly centralized control, endowed with thb 


i 
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best of experts, turns upon them the full force of its persua¬ 
sion. A steel worker may look at Eugene Grace but he 
must heed his words. Civil liberties cannot justify the 
use by Bethlehem of its position to give to its utterances 
the voice of command. 

9. That Employees are Now Equal under the Law does not 
save the Inequalities of the Plans. 

Conceding in the manner of an advocate, that the Plans 
may embody unfair labor practices, Bethlehem pleads that 
they should not be disestablished, but that only the specific 
unfair labor practices should be forbidden. (Bethlehem 
Brief, 188-199) To do otherwise, it says, would be to cut 
off the dog’s tail behind its ears. We say disestablishment 
is the only way to cut off the tail that wags the dog. The 
law on this subject is clear. The Supreme Court has re¬ 
affirmed once again the appropriateness and necessity of a 
disestablishment order in the Heinz case. 

H . /. Heinz Co . v. N.L.R.B., 61 S. Ct. 320. 

There is no other way to wipe the slate clean and allow a 
truly free and unfettered choice of representatives. 

Bethlehem’s plea to confine the Order only to particular 
practices such as the amendment veto or financial support 
is a way for it to play cat and mouse with the wishes of its 
employees and their rights under the Act. It is a plea to 
haggle with this Court over the degree to which it will com¬ 
ply with the law. 

The briefs of the various Plans pick up and repeat one 
argument against disestablishment. It is that as a result 
of developments in collective bargaining under the Act, 
workers are now free and equal in their relations to em- 
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ployers. This new found freedom rests largely, according 
to the argument, upon the judicial decisions upholding! the 
application and enforcement of the Act. Consequently 
since workers are now free and equal, it is to be assuiined 
that they participate in the plans without regard to the par¬ 
ticipation by Bethlehem. 

Now we, least of all, would deny the tremendous gpins 
which have been established under the Act. But therb is 
a insuperable difficulty in this argument. It is simply that 
the victories won by workers in general and particularly 
in other cases do not take the place of the full enforcemjent 
of the Act in this case. We agree with the argument to jthe 
extent that it impliedly at least admits that employer inter¬ 
ference should be ended. But the facts are that this dase 

I 

represents the very type of employer interference oiji a 
highly organized plan, that the law was passed to end ohce 
and for all. We have urged with all our force that tjhis 
case is a simple one that is tardily being adjudicated. It 
would indeed be an extraordinary irony if the delays inter¬ 
posed by Bethlehem to defeat the enforcement of the Act 
should be made the effective cause in setting the employees 
free. For that is what the argument comes to—in the ye^rs 
that have elapsed since the case was first begun and par¬ 
ticularly in recent months, we are told, other cases ajnd 
decisions have vindicated the rights of the steel workers] in 
the Bethlehem plants. We agree with the argument to {he 
extent that it admits, impliedly at least, that under {he 
decisions of the Courts, the interferences of Bethlehem pre 
now prohibited. What we cannot understand is how tl)iat 
prohibition is to become effective without the full enforce¬ 
ment of the Act in this case. 

There is a point embedded in the discussion of this argu¬ 
ment that destroys Bethlehem’s defense that the Decision 
and Order of the Board cannot apply to its installation apd 
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administration of the Plans before the Act was passed 
in 1935. 

The point is that the Act puts an end to existing inter¬ 
ferences, however ancient their origin, with employees free¬ 
dom of choice and empowers the Board to prescribe reme¬ 
dial action to bring about the conditions under which 
freedom of choice can be made. It is a point that has been 
conclusively settled. N.L.R.B . v. Newport News Ship¬ 
building Corp., supra. 

Finally, Bethlehem urges that in place of disestablish¬ 
ment the Board should direct an election to ascertain the 
free choice of the employees at its plants. This claim is 
likewise clearly settled by the same authority and in sup¬ 
port of the Board’s Order. Until the conditions under 
which a free choice can be made have been established, the 
Board does not and should not direct any elections.* 

Bethlehem’s maintenance of the Plans is a violation of 
Section 8 (2) of the Act. Whatever action may appropri¬ 
ately be taken by the Board under Section 9 of the Act 
looking towards the certification of representatives has 
nothing to do with this case. It certainly does not afford 
Bethlehem any defense for its violation of Section 8 (2) 
of the Act. 

C. The Decision and Order of the Board With Respect to 
the Contributions by Bethlehem to the Johnstown’s Citizens’ 
Committee are valid in all respects. 

During a strike called by the SW'OC at the Johnstown, 
Pa., Cambria plant of Bethlehem, a Citizens’ Committee 
was formed. This Committee under the leadership of the 


3 This principle is behind the deferment of any action upon the SWOC petition for 
a certification of representatives, in the form of the Trial Examiner’s ruling on Order 
of Proof, upheld by the Board. (R. 179-201) 
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Mayor took an active part in the strike. Its position was 
the same as the Bethlehem and its activities aided the l^eth- 
lehem in defeating the strike. Through an extensive pub¬ 
licity campaign, it sought to create a hostile feeling ag 4 inst 
the SWOC and to discourage workers from joining the 
SWOC. Bethlehem secretly gave over $32,000 to! the 
Mayor for the work of the Committee. 


Bethlehem’s defense is that the strikers were threatening 
lawless activities; that it gave the money to preservejlaw 
and order and not to break the strike. (Bethlehem B|rief, 
199-234) The Brief justifies its secret contribution byf the 
reports of lawless acts committed in the course of another 
strike conducted by the SWOC. (id., 203) That other 
strike and the same charges of lawless acts were expressly 
raised as a defense to its violations of the Act by the j Re¬ 
public Steel Corporation, the employer concerned tvith 
that “other strike”. Its defense was not sustained by! the 
Courts. Republic Steel Corp. v. N.L.R.B., supra . 


In fact, the same type of Citizens’ Committees were ac¬ 
tive during the strike against Republic Steel and the c^ase 
and desist order of the Board relating to Republic Steel’s 
support of these committees was fully upheld in the courts. 

Bethlehem says it secretly gave over $32,000 to the Cit¬ 
izens’ Committee to preserve law and order. Possibly, to 
Bethlehem hardened in its control over the affairs of its 
employees, equivalent control over the affairs of the com¬ 
munity at large seems a normal exercise of its power. | 

This portion of Bethlehem’s defense appears to us t(j> be 
the essence of hypocrisy. Bethlehem masks its acts urider 
the respectability of the prominent citizens who made up 
the Committee. But no one is attacking them. They r^ay 
have been sincere, at least their interest is not discernible. 
But their sincerity does not purify Bethlehem. If Bethle- 
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hem were only concerned with the public maintenance of 
law and order, why did its agents resort to the packages of 
bills wrapped in plain paper and transferred in a secret 
way. Why did it not publicly announce its support and 
subsidy to the preservation of law and order. 

Every tyrant has justified his worst excesses in the name 
of law and order. 

D. The Decision and Order of the Board relating to the em¬ 
ployment of labor spies is valid in all respects. 

For three years, during the height of the SWOC organ¬ 
izing drive Bethlehem secretly hired Pinkertons, profes¬ 
sional labor spies. The branch manager of Pinkertons, we 
are told, was not “precluded” from privately and secretly 
hiring out the services of his spies by the public orders of 
the directors of his company. (Bethlehem Brief, 234-246) 

Bethlehem’s defense is that this espionage cannot be 
made the basis of a cease and desist order because there is 
no proof the employees knew they were being spied upon. 
This follows the old adage that what you don’t know won’t 
hurt you. But it is an adage to protect ignorance. The 
public policy of the United States, however, is aware of the 
evils of industrial espionage, and the Act prohibits it. It 
is, in and of itself, an unfair labor practice. The reference 
to case of N.L.R.B . v. National Motor Bearing Co., 113 F 
(2d) 800, where the Court refused to take seriously a 
single instance of amateur spying by a Company official 
has no bearing upon a three-year hiring of professional 
spies. 

E. The Order of the Board in all Other Respects is fully valid. 

(a) The Scope of the Order. The Board’s order neces¬ 
sarily protects the employees of Bethlehem against further 
violations of the Act by their employer. Whatever ques- 
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tions may arise in the application of the Order, drafted in 
terms of the provisions of the Act, to future alleged viola¬ 
tions, will be determined at that time with all rights j of 
Bethlehem fully protected. This principle covers the terjms 
of the Order as it protects any labor organization nnd 
reaches successors and assigns of Bethlehem. 

(b) Bethlehem Corporation is a Proper Party . The 
fact that the Plan was uniformly extended and adminis¬ 
tered in all of the plants of wholly-owned subsidiaries of 
the Corporation as well as of the Company make any Ex¬ 
tended discussion of this point unnecessary. | 

VII. CONCLUSION 

It is submitted that the petitions to review and set aside 
the Decision and Order of the Board in the consolidated 
causes herein should be denied and dismissed. The Order 
of the Board should be enforced in full. 

I 

Respectfully submitted, 

Lee Pressman, 

Joseph Kovner, 

Anthony Wayne Smith, 

Attorneys for Steel Workers Organizing Committee . j 






IN THE 

linttfit States Court of Appeals 

For the District of Columbia 

No. 7503 and No. 7538 (Consolidated) 


BETHLEHEM STEEL COMPANY (a Pennsylvania Corpora¬ 
tion) and BETHLEHEM STEEL CORPORATION (a Delaware 

Corporation), 

Petitioners, 

PLAN OF EMPLOYEES’ REPRESENTATION AT THE 
STEELTON, PENNSYLVANIA, PLANT OF THE BETHLE¬ 
HEM STEEL COMPANY: PLAN OF EMPLOYEES’ REPRE¬ 
SENTATION AT THE CAMBRIA PLANT OF BETHLEHEM 
STEEL COMPANY. JOHNSTOWN. PENNSYLVANIA: STEEL 
WORKERS ORGANIZING COMMITTEE, 

Intervenors 


NATIONAL LABOR RELATIONS BOARD 


ASSOCIATION OF EMPLOYEES AT THE MARYLAND 
PLANT OF THE BETHLEHEM STEEL COMPANY, AN UN¬ 
INCORPORATED ASSOCIATION. 

Petitioner 

vs. 

NATIONAL LABOR RELATIONS BOARD 


PETITIONS TO REVIEW AND SET ASIDE AN 
ORDER OP THE BOARD 


REPLY BRIEF OF PLAN OF EMPLOYEES' REP¬ 
RESENTATION AT THE STEELTON (PA.) 
PLANT OF BETHLEHEM STEEL COMPANY, 

INTERVENOR 


•Joint B. Pearson, 

Don'floss D. St ore f i , 

Attorneys tor Intervenor. 


II a use, Storey Lick, 
Telegraph Building, 
Harrisburg, I'a. 
(February, 1941) 


Murrellc Prmtinc Company, Law Printers. Sayre, Pa. 

Leon F. Miller. Dauphin County Representative. Harrisburjr. Pa. 







Reply Brief for Intervenor 


| 1 


Steolton Intervenor desires to emphasize briefly ojilv 
two of the points it made in its principal brief. 

I 

1. Each Plan and Plant rests on its own bottom. T)iis 

basic position we asserted at pages 10 and 19 of our prin¬ 
cipal brief. A study of the briefs filed by the Board ajiul 
by SWOC proves that each relies upon evidence which 
relates only to the Cambria Plant at Johnstown, Pennsyl¬ 
vania. As we have pointed out, that evidence is neitljer 
material nor relevant with respect to Steolton Intervener. 
We repeat: that from the oOOO Steolton employees, neither 
the Board nor SWOC’ was able to produce one witness 
(over a period of almost 20 years) who would testify ito 
anything which in the slightest degree could support the 
Board's complaint. The claimed justifications of the Ordjer 
set up in these two briefs prove conclusively there was aijul 
is no substantial evidence in this record on which the Boaj’d 
could legally order the disestablishment of Steolton Ijn- 
tervenor. j 

! 

2. In our principal brief we accused the Board of 
bias; we frankly said at page 11 of our principal brief: 
“It arrived at its conclusions mainly by suspicion; by tl[c 
use of a ])hilosophy which is alien to America.” We chargejd 
on page 20 that the great concern of our clients “is that the 
Board is not nearly so solicitous of their [employes’] wel¬ 
fare as that of international dues paying labor organiza¬ 
tions.” A Legislative Committee of the Congress now cor- 

firms those accusations. i 

i 

We refer to the Report of the Special Committee t|> 
Investigate the National Labor Relations Board.* 

That Committee found (pages .*>-4): 

**Moreover, as this final report reveals, the record 

establishes the existence of certain fundamental and 
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basic wrongs which are the very antithesis of the result 
intended by the Congress in the enactment of the Na¬ 
tional Labor Relations Act. These are: 

“1. The existence of a large group among the 
Board’s personnel motivated by the social concept of 
an employer-employee relationship based upon class 
conflict rather than cooperative enterprise: 

“2. A complete lack of loyalty and belief in demo¬ 
cratic institutions and processes, demonstrated at times 
by an open or half-concealed allegiance to alien and 
subversive doctrines and by affiliation with or sym¬ 
pathy for un-American organizations advocating the 
overthrow of our political and economic system; at 
others, by a bold defiance of the will of the people of 
tlie United States; 

'<• « * # * *. •?, 


“4. The interpretation of this law by certain 
members of the Hoard and its staff as an affirmative 
mandate to use the power of their official position and 
prestige as a stimulus to drive employees to accept 
and join forms of organization not of their own choice, 
thereby actually depriving the workers themselves of 
their statutory right of self-organization.” 

In discussing the Board’s bias against local non-flues 
•paying labor organizations . that Committee reported ( Ibid , 
pages 85-6): 


* * /ndcpcndent Unions 

“In regard to independent unions, the National 
Labor Relations Board lias consistently pursued a 


* This Committee was appointed pursuant to House Resolution 258 of the 
TGth Congress (First Session). The Report was ordered printed on 30 
December, 1940, Report No. 3109. 
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•> 


policy aimed at tlie extermination of these nationally 
nnaffiliated organizations. Hundreds of complajints 
have been issued charging companies with domination 
of independent unions under Section 8 (2) of tlie Act, 
and, in great part, they have been sustained by jthe 
Board.™ Perhaps the explanation for this lies in jthe 
attitude of Board employees—an example of whjich. 


taken from the opinion of the Seventh Circuit Cour 
Appeals in the A. K. Stanley Co. ratw, is set out : 44 


of 


•Disser | Board Field KxaminerJ informed pjeti- 
tioner fthe company] that in Jiis opinion no inde¬ 
pendent labor organization could exist without sonic 
form of company support , and that in every instance 
where the Board has proceeded against an independent 
organization, the Board had never yet failed to find 
sufficient evidence with which to destroy the organisa¬ 
tion." # [Italics supplied.] 


“Other instances of a derogatory attitude towaijds 
independent unions are found in the monthly labor 
comments sent to the Board hv Regional Director^.™ 
For example, the Regional Director of the Cincinnati 
Regional Office stated in April, 1937:™ 

i 

I 

•The company unions are suddenly mending their 
ways and a general campaign of reorganization, al¬ 
legedly free from employer domination, is being em¬ 
barked on. I hare my suspicions / [Italics supplied.) 

1 

“Another comment, from the Regional Director 
of the Detroit Regional Office for February, 1938, 
reads : 47 ! 


*43. Committee exhibit 625-A, 10 R. 2145-2149.* 
*44. Committee exhibit 1843. 28 R. 7315.” 

'45. Committee exhibit 1614. 24 R. 5000." 

*46. Committee exhibit 1614. 24 R. 5214.” 

‘47. Committee exhibit 1614, 24 R. 5231.” 


4 
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‘So, now to get the obi 'company-union club' pol¬ 
ished up and go to work !' f Italics supplied.] 

“A third such comment, from the Regional Direc¬ 
tor at Cleveland, for .June, 1937, is: 4N 

‘ In the last two weeks we have noticed an alarm Iny 
yrotefh of independent labor groups. ‘ ' *’ [Italics 
supplied.] 

“Lastly, the Regional Director at Boston, for De¬ 
cember, 1937, comments: 41 ' 

4 A good part of our time is devoted to fry iny to 
avoid inquiries from lawyers and employees of shoe 
factories as to how the Statute affects local organiza¬ 
tions and how they can get certified under the Statute 
as the bargaining agency.' [ Italics supplied.] 

“This hostile feeling towards independent unions 
was by no means confined to the Board's field offices. 
A former Regional Director testified that he had been 
instructed by Krivonos, special investigator attached 
to the Secretary's Office.’to file petitions of independ¬ 
ent unions for certification as bargaining representa¬ 
tive 4 “in the ice box" and forget them/*’ 1 

“That the Board strains every sinew to find com¬ 
pany domination of independent organizations is dem¬ 
onstrated by the International Shoe Co. case:’- There 
the Sixth Circuit Court of Appeals said, in the course 
of dismissing the Board's order of disestablishment of 
the independent union for failure to present even a 
scintilla of evidence to support it, that:*" 3 

‘Counsel for the Board at the argument in this 
court frankly confessed the difficult task he had in jus- 

“48. Committee exhibit 1614. 24 R. 5220.” 

“ 40 . Committee exhibit 1614 (tiled). 24 R. 5000. 5213.” 

“50. See post/' 

“51. Miller. 3 R. 680. 682-6S3.” 

“52. Committee exhibit 1871. 28 R. 7323." 

“53. Ibid.” 
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tifying the findings by the evidence. It wax at once ap¬ 
parent that the foundation for the findings [of fact] 
seemed shadowy and insubstantial. Counsel urged / pou 
the eourt that it teas necessary in this ease to assemble, 
all the facts . no one of which in itself teas of -much 
significance . and then to view the conglomerate in the 
light thrown on it by background / [Italics supplied.] 

“ Another example of the Board’s determination to 
stamp out independent workers’ organizations is furn¬ 
ished by the X tor port Xeies Shipbuilding (C Dry dock 
Co. ease/' 4 There the Board conducted two investiga¬ 
tions after the record of the hearing teas closed to de¬ 
termine whether it had sufficient 4 proof’ for a finding 
of company domination of the independent unio|n/'' 
Further, the Review Attorney in that case, in the ucjtes 
from which he reported all the evidence, to the Bofljrd, 
characterized the exceptions of the respondent ijmd 
testimony for the independent union as ‘nuts’ fjnd 
‘baloney/™ Small wonder, therefore, that the union 
was found by the Board to be company dominated. The 
Board's order was sustained later by the Suprepie 
Court of the United States/ 7 but, of course, these ex 
parte matters did not appear in the record before that 
Court, and only came to light through the committee 
investigation. | 

“From the above, it is apparent that the Board 
has adopted a policy with respect to charging company 
domination of local unions affiliated with national 
unions that is extremely hostile to independent or¬ 
ganizations. ’ 9 j 

And in its concluding summary that Committee found 
(Ibid, page 149): j 

“54. Fuchs, 19 R. 4173-4182, 20 R. 4011-4238/ 

“55. Fuchs. 19 R. 4174; committee exhibit 1124, 20 R. 4226-27 ; committee 
exhibit 1125. 20 R. 4227; committee exhibit 1127, 20 R. 4230.” 

“56. Committee exhibits 1108 and 1109, 19 R. 4177-4181: committee ex¬ 
hibits 1112, 1113. and 1114, 20 R. 4211-4213, 4297-4298.” I 

“57. 30S U. S. 241/ I 
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“Herein, the committee, on the basis of the evi¬ 
dence and testimony before it, reached the conclusion 
that the Hoard has been unfair and biased in its con¬ 
duct, its decisions, and its interpretations of the law. 
Likewise, it has been grossly partisan in its attitude 
towards certain labor unions, and most deplorably 
biased in its relations to employers and employees. The 
committee has found overwhelming proof that radical 
tendencies and the entire absence of judicial tempera¬ 
ment of Hoard members and personnel are funda¬ 
mentally responsible for the grave and substantiated 
accusations of prejudice and favoritism leveled at the 
Hoard. ” 

With such a report and finding, any comment would be 
gilding the lily. 

We urge this Court to set aside those portions of the 
Order seeking to disestablish and to ruin Steelton In- 
tervenor. 

Respect fully submitted, 

John B. Re arson, 

Don glass I). Storey , 

Attorneys for Steelton Intervenor. 
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POINT I — Notwithstanding the Contention of thd 
Board to the Contrary, Those Parts of the Order! 
Sought To Be Set Aside, and the Findings and Con-; 
elusions upon which They Are Based, Are Invalid,! 
because They Are Unsupported By, and Are Con-| 
trary to, the Evidence and Are Contrary to Law. j 1 

A. The Board Has Failed to Show that the Origin j 

or the History and Development of the Plans; 
Gives Any Support to a Finding of Domination | 
and Interference.j 1 

j 

B. The Board Has Failed to Show that Any of the i 

Provisions of the Plans Give Support to a I 
Finding of Domination and Interference.ill 

i 

C. The Board Has Failed to Show that the Com- j 

pany Petitioner Has Dominated or Interfered j 
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Support to Any of the Employees’ Labor Or¬ 
ganizations . 23 

I 

E. The Board Has Failed to Show that the Plans j 

Are Illegal in the Light of the Decided Cases. 27 

j 
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tioner and Its Officers and Representatives 
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STATEMENT 


In its Brief the Board has failed in large measure to 
meet, or at least to deal directly with, the arguments and 
contentions made by us in our Principal Brief. Moreover, 
the statements contained in the Board's Brief are in n^any 
particulars inaccurate and misleading; the Board has failed 
therein in important instances to mention essential, rele¬ 
vant and material evidence; it has made use of evidence iun- 

i 

worthy of credence upon which the Board did not base hny 
findings in the Decision; and in certain of the arguments 
made by it, it has even gone beyond the position taken b\y it 
in the Decision. The purpose of this Reply Brief is, there¬ 
fore, to deal with the more important aberrations contained 
in the Board’s Brief. 

We shall herein follow, in so far as possible, the outljuie 
of argument used in the Board Brief, because we believe 
that by so doing we can in the simplest and clearest manner, 
and in the shortest compass, set forth our arguments! in 
reply thereto. i 

ARGUMENT 

I 

POINT I 

NOTWITHSTANDING THE CONTENTION OF THE BOARD 
TO THE CONTRARY, THOSE PARTS OF THE ORD^R 
SOUGHT TO BE SET ASIDE, AND THE FINDINGS AND CON¬ 
CLUSIONS UPON WHICH THEY ARE BASED, ARE IN¬ 
VALID, BECAUSE THEY ARE UNSUPPORTED BY, A^iD 
ARE CONTRARY TO, THE EVIDENCE AND ARE CONTRARY 

TO LAW. 

A. The Board Has Failed to Show that the Origin or the 
History and Development of the Plans Gives any Support to! a 
Finding of Domination and Interference. 

The Board devotes the first section of its argument ^o 
detailing what it states to be “The facts found by the Boaifd 
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with respect to the inception of the Plans in the 10 Plants 
here involved and the evidence in support thereof’.* All 
of the findings of the Board in that regard are, of course, 
set forth in the Decision and we do not understand why the 
Board should have attempted in its Brief to restate them. 
The attempt is confusing and misleading. The evidence re¬ 
ferred to in that part of the Board’s Brief by the references 
to the record omits, particularly with reference to the origin 
of the Bethlehem Plan, essential, relevant and material evi¬ 
dence contained in the record, with the result that the pic¬ 
ture drawn in such Brief of the origin of the Plans is in¬ 
accurate. 

Indeed, instead of endeavoring in its Brief to demon¬ 
strate the accuracy of its finding to the effect that the for¬ 
mation of the Employees’ Labor Organizations was domi¬ 
nated and interfered with by the Company Petitioner (R. 
10902), the Board has assumed that to be the case and has 
proceeded with its argument on that assumption.** 

As we stated in our Principal Brief (p. 127) the 
material facts with respect to the origin of each of the Plans 
are set forth fully and accurately and in detail in those 
subparagraphs of the Statement of Exceptions there cited, 
which are set forth in the Appendix (pp. 22-35, 40-6, 53-4, 

* The discrepancy between the Board’s reference to ten Plants and 
our reference to seven Plants and two Works of the Company Petitioner 
arises from the fact that the Board treats the Leetsdale Works as two 
Plants (Leetsdale Works No. 1 and Leetsdale Works No. 2), instead of 
one. We have dealt with both Leetsdale Works as a single Works, be¬ 
cause there is but one Plan in effect there. (See Paragraph 46 of the 
stipulation, which is Respondent’s Exhibit No. 199-1 (R. 9619-20) p. 
161 of the Appendix). 

* * For example, the Board says "The Company instituted its Plan 
in each Plant” (Board Brief, p. 11); that the Plans were "formulated 
by the Company and installed at each of its 10 plants without reference 
to the wishes of its employees” (Board Brief, pp. 29-30); and it refers 
to the Plans "as installed by the Company” (Board Brief, p. 30, foot¬ 
note 23) (Italics supplied). 
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54-5 and 55-6 thereof). The Plans originated as a Result 
of a cooperative endeavor on the part of the Company 
Petitioner and its employees to carry out and make effec¬ 
tive, under the aegis of, and in cooperation with, the 1 . War 
Labor Board, the principles of collective bargaining which 
constituted a part of the policy of that agency. In its Brief, 
however, after referring to the findings of the War Labor 
Board with reference to the Bethlehem Plant the Board 
says (p. 10) that “Thereupon the Company prepared a Plan 
of Employees’ Representation which the National jWar 
Labor Board rejected as not in compliance with its! de¬ 
cision.” The Board throughout its Brief constantly reiterates 
the statement that the War Labor Board “rejected” the 
form of Plan of Employees’ Representation which originally 
became effective at the Steelton, Maryland and Lebanon 
Plants, and that it was later adopted in substance at I the 
Bethlehem Plant, and the Board thereby seeks to creat^ an 
impression that the Company Petitioner was recalcitrant— 
which is misleading and inaccurate and contrary to jthe 
evidence. i 

i 

A clear understanding of the facts with respect to jthe 
proceeding before the War Labor Board regarding jthe 
Bethlehem Plant, and the origin and earliest history of the 
Bethlehem Plan, is the key to a proper understanding of 
the issues in this proceeding with respect to the Plajns. 
Accordingly, we shall here briefly point out what the 
evidence clearly shows. 

The influence of the decisions of the War Labor Bo4rd 
was vastly wider than the total number of them (in 490 
cases) would indicate. Its awards and findings in such cages 
directly affected more than 1,100 concerns which employed 
711,500 persons, counting only those who were specified 
directly in the terms of the respective decisions (R. 9564). 
In many of such cases, however, the Decision was applied 
in practice to employees of concerns other than those nam^d 
in the complaints filed (R. 9564-5). That is precisely whjat 
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happened with respect to the employees of the Company 
Petitioner, and it was out of such an application of the 
findings of the War Labor Board with respect to the Bethle¬ 
hem Plant that the Plans sprang. 

After the publication of the War Labor Board findings 
with reference to the Bethlehem Plant, the Company Peti¬ 
tioner with the advice and assistance of W. L. McKenzie 
King drafted a form of plan of employees’ representation 
which was adopted at the Maryland Plant, the Steelton 
Plant and the Lebanon Plant. Instead of being “rejected” 
by the War Labor Board as “not in compliance with its de¬ 
cision” the record makes clear that the decision not to 
present such form of plan to the employees of the Company 
Petitioner at the Bethlehem Plant was the result of a 
mutual understanding between the Company Petitioner and 
the War Labor Board (R. 9590-1; see p. 128 of the Ap¬ 
pendix.) 

There is not one iota of evidence to support the state¬ 
ment above quoted from the Board Brief. A reading of 
paragraphs 9 to 24. inclusive, of the stipulation. Respond¬ 
ent's Exhibit No. 199-1 (for such paragraphs see Appen¬ 
dix pp. 128 to 137) and of the Exhibits referred to in such 
paragraphs, i.e., Stipulated Exhibits Nos. 6 to 37, inclusive 
(R. 10207 to R. 10331) can support no other conclusions 
than that, although a misunderstanding arose between the 
Company Petitioner and the War Labor Board with respect 
to the application of such War Labor Board findings, the 
Company Petitioner proceeded in good faith and that the 
War Labor Board was satisfied that it had done so; that the 
original Bethlehem Plan was negotiated between represen¬ 
tatives of the Company Petitioner and of its employees in 
the Bethlehem Plant and was approved by the War Labor 
Board; and that the changes therein which were adopted by 
the amendments made on January 28, 1920, were the result 
of negotiations between representatives of the Company 
Petitioner and of its employees at the Bethlehem Plant and 
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were in accordance with, and contemplated by, the under¬ 
standing arrived at between the War Labor Board and! the 
Company Petitioner which settled and cleared up the Mis¬ 
understanding which had arisen between them.* In j the 
light of the evidence to which we have just referred, j the 
statement in the Board Brief (p. 10) that the Bethlehem 
Plan was “not put in effect in the Bethlehem Plant until 
January 1920, subsequent to the dissolution of the National 
War Labor Board in August 1919” (Board Brief, p. 10) and 
the statement (p. 11) that “At the Bethlehem plant a firm 
of plan agreed to by the National War Labor Board was jput 
into effect on May 1, 1919, but was superseded in January 
1920 by the Plan rejected by the Board” (italics supplied) 
are clearly misleading, inaccurate and unfair. 

Almost of a piece with the Board’s statements in its 
Brief regarding the origin and earliest history of the Beth¬ 
lehem Plan is the statement that the Cambria Plan 
as in effect at the time the Company Petitioner took 
over the operation of the Cambria Plant “was at i the 
Company's suggestion ‘amended’ ” (Board Brief, p. Ill, 
footnote 5, italics supplied). Indeed, it is only necessary 
to refer to the Decision which quotes the stipulation, Re¬ 
spondent’s Exhibit No. 199-F (Appendix, pp. 172 to 200), 
to show the unfair and misleading nature of such statement. 
It is clear from the facts set forth in that stipulation that 
the amendment which was made in the provisions of the 
Cambria Plan “by striking out all the provisions thereof? 
and substituting provisions similar to those contained jin 

* The memorandum which embodied such understanding contained, 
among other things, the following paragraph under the heading "I. 
Collective Bargaining”: 

"3- In accordance with the established policy of the Board 
the general system of collective bargaining already established by 
the War Labor Board may be amplified and elaborated as Oc¬ 
casion may require by conference and mutual consent of the 
committees and management.” (R. 10226) 
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the Lackawanna Plan” was only made after full and free 
discussion by the Employees’ Representatives under the 
Cambria Plan at the time of the adoption of such amend¬ 
ment, and that the only fair characterization of the activities 
of the representatives of the Company Petitioner in that 
connection is that they cooperated with such Employees’ 
Representatives in making changes which the latter desired 
in the collective bargaining arrangement in effect at the 
Cambria Plant which prior to the date on which the Com¬ 
pany Petitioner began operating such Plant had been, and 
was then, unsatisfactory to the employees there. 

In passing we point out that the sentence at the bottom 
of page 11 and the top of page 12 of the Board Brief with 
reference to the origin of the Maryland, Steelton and Leb¬ 
anon Plans does scant justice to the facts as shown by 
the evidence (see the stipulation, Respondent’s Exhibit No. 
199-1, paragraphs 1 to 8, and the exhibits referred to therein, 
particularly paragraphs 6, 7 and 8 and the pages of the 
booklet which is Stipulated Exhibit No. 5 referred to in 
such paragraphs). In that connection we point out that 
there is no evidence whatsoever that the first nominations 
and elections under the Steelton, Maryland and Lebanon 
Plans were “under employer direction and supervision” 
(Board Brief, p. 12). The evidence is directly to the con¬ 
trary, and shows that such nominations and elections were 
conducted solely by the employees and that the Company 
Petitioner had nothing to do with them. 

It would unduly lengthen this Reply Brief to deal with 
all the inaccuracies and all the misleading statements con¬ 
tained in the Board Brief with reference to the origin and 
history of the Plans. The facts in that regard contained 
in the three stipulations signed by counsel for the Board 
and in the exhibits made a part of the record thereby are 
clear. Such stipulations are included in the Appendix (pp. 
124-200) and the material facts shown thereby are set forth 
in the paragraphs of the Statement of Exceptions to which 
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we have referred above, which is also included in the Ap¬ 
pendix (see pp. 20-70 thereof). 

We believe that we have adequately dealt with the 
origin of the Plans in our Principal Brief at pages 127i to 
135 and we shall not repeat what we have there said. We 
respectfully refer the Court, however, to that discussion 
which, as we have stated therein, clearly demonstrates that 
the Plans were not conceived in iniquity, that they were 
good, and that the action of the Company Petitioner \jras 
and has continued to be entirely proper. 

The Charters of each of the Employees’ Labor Organ¬ 
izations and each of the Agreements comprised in the Plajns, 
respectively, from the time of their establishment under¬ 
went a separate organic development in the course of which 
they were from time to time amended and changed in ac¬ 
cordance with the procedure set forth in the provisions! of 
the respective Plans. We considered the history of that de¬ 
velopment in our Principal Brief at pages 135-148 and iye 
shall not repeat here what we said there, but we respebt- 
fully refer the Court to that discussion which makes evi¬ 
dent the inaccuracy and the misleading nature of the state¬ 
ments in the Board Brief (p. 14) that the Plans as they ex¬ 
isted at the time of the Jones & Laughlin decision in April, 
1937 “were in all material respects practically identical i at 
the respective plants and substantially similar to the Plains 
which were instituted in 1918'’. Likewise, as we pointed 
out in our Principal Brief (p. 136), in so far as “the amend¬ 
ments were uniform in character”, as stated in the Boajrd 
Brief (p. 14), the reason for the uniformity appears cleaitly 
from a consideration of the amendments and changes whiph 

were made in the Charters and Agreements in 1935.* 
— 

* The statement in the Board Brief (p. 19) to the effect that the 
1935 amendments to the Plans were made "during the late months!of 
1935 and the early months of 1936” is inaccurate as reference to tjhe 
dates shown in the table which is footnote 9 on page 15 of the Board 
Brief shows. All such amendments were made in 1935, the last of them 
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With respect to such amendments and changes, the 
Board says in its Brief (p. 24) that “Counsel for the Com¬ 
pany prepared the draft of the Plan in its amended form” 
and that “The Company through its Management's Special 
Representatives as well as through its Management's Regu¬ 
lar Representatives, took the initiative of introducing and 
securing the adoption of these amendments". As we pointed 
out in our Principal Brief (pp. 139-140), the facts shown 
by the evidence with respect to such amendments and 
changes are fully and accurately set forth in the subpara¬ 
graphs of the Statement of Exceptions there referred to (see 
Appendix pp. 57-61) and a consideration of those facts 
shows that nothing was done by the Company Petitioner 
which was in any way improper or which affords any basis 
for a finding of domination and interference. As we there 
pointed out, the Board did not make such a finding with 
respect to those amendments and changes, except in so far 
as it criticizes the amendment provisions with which we 
dealt at pages 111-14 of our Principal Brief. 

The Board attempts in its Brief, however, as it did in 
the Decision, by inference and innuendo to imply that there 
was something improper about the action of the Company 
Petitioner and its representatives in connection with the 
1935 amendments and changes. There is no mystery about 
what was done by counsel for the Company Petitioner in 
connection with the amendments that were made in 1935. 
Amendments to the Bethlehem Plan and to the Maryland 
Plan had been proposed after long discussion by the Em¬ 
ployees' Representatives under those Plans, respectively, 
and were submitted to the Company Petitioner and by the 
latter to its counsel while such amendments were still under 
discussion. Such counsel were requested to prepare drafts 
of Plans incorporating such amendments in such form as 
would accurately express the intent thereof, and they 


having been to the Steelton Plan adopted December 31, 1935, thereby 
amending such Plan to January 1, 1936 (R. 10653). 
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were later requested to prepare forms of amended Plans 
incorporating the amendments which had been made in j the 
Bethlehem and Maryland Plans in so far as the same v^ere 
adapted to the conditions existing at each of the other 
Plants and Works. That they did (R. 9618-9, Appendix Ipp. 
159-161); but that does not constitute, and cannot consti¬ 
tute, evidence of domination or interference by the Com¬ 
pany Petitioner with any of the Employees’ Labor Organ¬ 
izations. 

Consideration of the evidence gives no support to [the 
statement of the Board (its Brief, p. 24) that the Manage¬ 
ment’s Special Representatives and the Management’s Reg¬ 
ular Representatives took the initiative in introducing And 
securing the adoption of such amendments and changes. 
The evidence can only support the conclusion that stjich 
representatives of the Company Petitioner participated nor¬ 
mally in cooperating with the employees, in accordance with 
the expressed desires of their representatives, in improving 
the collective bargaining arrangement in effect at the Re¬ 
spective Plants and Works. It would be a perversion of the 
Act to hold that such cooperation constituted any more thjan 
the “normal relations and innocent communications” which 
the Supreme Court found to be proper “albeit between em¬ 
ployer and employee” in Texas & New Orleans Railroad 
Company v. Brotherhood of Railway <& Steamship Clerks , 
281 U. S. 548. 568 (1930). Moreover, it is to be noted tliat 
the statement of the Board in that regard in its Brief gqes 
farther than it did in the Decision. 

As appears from a comparison of the provisions of eabh 
of the Plans before and after the 1935 amendments apd 
changes, such amendments and changes were substantial 
and gave freer play to the activities of the Employees’ Rep¬ 
resentatives, restricted the rights thereunder of the Com¬ 
pany Petitioner and also further assured to the employees 
that the Employees’ Representatives were truly represent- 
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tive of the will of the employees and were responsive to 
them in collective bargaining. 

In its Brief (pp. 25-27) the Board makes a brief state¬ 
ment with reference to the changes which were made in 
1937 after the decision in the Jones & Laughlin case in the 
provisions of the Agreements comprised in the Existing 
Plans and apparently seeks thereby to imply that something 
improper was done by the Company Petitioner in connec¬ 
tion with the adoption of such changes. It is unnecessary, 
we believe, for us to do more than to refer the Court to 
our discussion at pages 141 to 145 of our Principal Brief 
with reference to such changes. As we there said nothing 
was done in connection with such changes which affords 
any basis for a finding of domination and interference by 
the Company Petitioner. 

In its Brief (p. 26) the Board states that no amendments 
were made to the Plans other than those that were made in 
1935, 1936 and 1937, except that in February, 1938, the 
Bethlehem Plan was amended to provide for a Treasurer 
and to alter the procedure for adjustment of grievances, and 
that a “few other minor changes were made.” That state¬ 
ment is misleading in the extreme, as will be seen from a 
comparison of the provisions of the Bethlehem Plan as they 
existed before and after such amendments (R. 136-49 and 
10768-82).* The sixteen substantial changes which were 
made in the provisions of the Bethlehem Plan by the 1938 
amendments are summarized in subparagraph (e) of para¬ 
graph (82) of the Statement of Exceptions to which we 
respectfully invite the attention of the Court. (See Appen¬ 
dix, pp. 65-8). 

As we pointed out in our Principal Brief (pp. 145-6), 
such changes in the Bethlehem Charter and Agreement 

* It should be noted that in the table which is footnote 9 on page 
15 of the Board Brief and which purports to show the amendments in 
the provisions of the Plans, the 1938 amendments to and changes in 
the provisions of the Bethlehem Plan are ignored. 
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clearly demonstrate that the separate organic development 
of the Charters and Agreements continued after the p.937 
changes. As we also there pointed out, it is clear fron} the 
petition of the Maryland Association filed herein for Con¬ 
solidation of No. 7538 with No. 7503 and for permission 
thereafter to appear herein in its newly adopted name, jthat 
such development still continues. 

B. The Boanl Has Failed to Show that Any of the Pro¬ 
visions of the Plans Give Support to a Finding of Domination 
and Interference. 

The Board purports to describe in its Brief (pp. 14|-19) 
what it terms “the structure of the Plans” from 19 lo to 
April 1937 and says, in effect, that domination and control 
by the Company Petitioner is “inherent in their formal 
structure” (p. 19). Then, after referring to the jl937 
changes in the Agreements, it says that “The basic struc¬ 
ture of all the Plans remains today the same as it was wjhen 
the Plans were first established” (p. 26). We do not know 
precisely what the Board means by “basic structure of! the 
Plans” but certainly, as the evidence and the discussion in 
our Principal Brief clearly demonstrate, the provisions of 
each of the Plans are substantially different today from their 
respective provisions when they originated. Moreover,! ex¬ 
cept for the 1937 changes and except for the amendments 
and changes in the Bethlehem Charter and Agreement in 
1938, each of the Plans remained unchanged from the time 
of the 1935 amendments and changes until the close of j the 
hearing. 

The Board is quite right in saying in its Brief (p. |36) 
that “certainly the Board did not find, that any such organ¬ 
ization” as the evidence shows the respective Employees’ 
Labor Organizations to be exists, and it is precisely tfhat 
failure on the part of the Board—its failure to distinguish 
between the Charters and the Agreements—which is jthe 
fundamental error of the Decision with respect to the Pl&ns. 
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The Board asserts that “no witness referred to any such 
organization" (Board Brief, p. 36), ignoring the fact that 
it is clear from the testimony of those witnesses who were 
employees eligible to vote under the provisions of the Cam¬ 
bria Charter that they well understood that there was such 
a body organized under the provisions of the Cambria Plan, 
consisting of representatives elected by the employees to 
represent them for purposes of collective bargaining. The 
Employees' Representatives as organized under the Cam¬ 
bria Charter constitute the Cambria Organization and, as 
we believe we have demonstrated in our Principal Brief, 
unless the rinding of the Board that each of the Plans con¬ 
stitutes a labor organization (R. 10877) means that the 
Employees' Representatives as organized under the re¬ 
spective Charters constitute labor organizations, it is with¬ 
out meaning (see our Principal Brief, pp. 104-7). 

In its Brief (p. 36) the Board says, in effect, that “no 
basis exists in the record for finding’' that the Employees’ 
Labor Organizations exist. We submit that there is no 
basis in the record for any other finding and that such a 
finding is necessitated by an analysis of the provisions of 
the Plans and the evidence with respect to the administra¬ 
tion of the Employees’ Labor Organizations and the func¬ 
tioning of the Agreements. It is not necessary for us here 
further to reargue the question. We respectfully refer the 
Court to pages 104 to 127 and 148 to 161 of our Principal 
Brief. 

The provisions of the respective Plans upon which the 
Board apparently places its principal reliance as indicating 
that domination and control by the Company Petitioner is 
inherent in them are their amendment provisions (see 
Board Brief, pp. 34-5). But the amendment provisions of the 
respective Plans do not support the construction which the 
Board seeks to fasten on them. We have fully discussed the 
findings of the Board in that regard in our Principal Brief 
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(pp. 111-15), and we respectfully refer the Court t<j) that 
discussion. 

i 

As we there said, the Company Petitioner coulji not 
possibly prevent the employees through their represen¬ 
tatives from changing in any way they saw fit the respective 
Charters of the Employees’ Labor Organizations, and if, 
moreover, there should be any difference of opinion be¬ 
tween the employees and the Company Petitioner as to 
whether a particular amendment was an amendment to the 
Charter or a change in the agreement which would, accord¬ 
ingly, fall within the specified categories and, therefore, 
require approval by a joint committee, the question vjrould 
have to be determined objectively, with the right in ejither 
party to go to the courts. To claim otherwise, is sitnply 
to try to becloud the issue. The Board says (Board Ej>rief, 
pp. 36-7) that our argument to that effect was rejected in 
Bethlehem Shipbuilding Corporation, Ltd., et al. v. National 
Labor Relations Board, 114 F. (2d) 930, 939 (C.C.A. 1st, 
1940). But the very quotation from the opinion of the 
Circuit Court of Appeals for the First Circuit in that jcase 
which the Board sets forth in its Brief (p. 37) showsj the 
inaccuracy of that statement, for the Court in that quota¬ 
tion said: ! 

“Perhaps Bethlehem is right in its contention |that 
such a question would have to be resolved by I the 
courts and that Bethlehem could not block any pro¬ 
posed amendment merely by asserting that it i fell 
within the exception above quoted.” j 

The further statement of the Court that such provisions 
tend “to put some restraint on the proper freedom of Em¬ 
ployees” and the reason given for that view as stated in 
the language of the opinion quoted in the Board Brief is, 
we submit, so speculative that it should not be followed by 
this Court. j 

The position of the Board at best amounts to a reliajice 
upon a mere potentiality of negative control by the Com- 
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pany Petitioner of the provisions of the respective Char¬ 
ters, and even then is based upon an interpretation of the 
amendment provisions different from that made by the 
Company Petitioner and by the Cambria Organization (R. 
7361, 7365), the only one of the Employees’ Labor Organiza¬ 
tions with respect to which there is any evidence in the 
record in that regard. There is not an iota of evidence that 
the Company Petitioner has ever asserted or ever attempted 
to assert any veto power under the limitations contained in 
the amendment provisions of the respective Plans over any 
amendments to the respective Charters. Clearly the mere 
existence of potential control, not conceded to exist by the 
Company Petitioner, is not, and the evidence does not sup¬ 
port a finding that there has been any, domination or inter¬ 
ference.* 

The statements of the Board in its Brief (p. 34) that 
“control of the joint committees is secured to the Company 
by the provision for equal representation and voting 
power by the management and employee representa¬ 
tives’’, and that “the carefully scheduled grievance pro¬ 
cedure ends only in a blank wall, if the Company's Presi¬ 
dent rejects arbitration" are little short of absurd. They 
spring, of course, from the fundamental misconception by 
the Board of the nature of the Plans, and its failure or 
unwillingness to distinguish between the Employees’ Labor 
Organizations and their Charters and the Agreements em¬ 
bodied in the Plans. 

As we have pointed out in our Principal Brief (p. 122), 
the Joint Committees are conference bodies and their meet¬ 
ings are true collective bargaining conferences. The 
equality of representation and voting power is, of course, 

* As we have pointed out at page 198 of our Principal Brief, if 
this Court should believe that any potentiality of control exists under 
the amendment provisions of the respective Plans, it can be removed by 
specific order and does not warrant the disestablishment required by the 
Order of the Employees’ Labor Organizations. 
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the very essence of collective bargaining and guards agaijnst 
the possibility of any control or domination by either party 
to the bargaining process over the other. The statements 
of the Board with reference to joint committees are sdch 
as to lead one to think that the Board really believes t}iat 
any bargaining conference so constituted that the employer 
has an equal voice therein with the representatives of \he 
employees is sufficient evidence of interference and domina¬ 
tion to require a finding that the existence of such a cohi- 
mittee is an unfair labor practice. 

With respect to the Board’s criticism of the “grievance 
procedure” as ending in a blank wall (Board Brief, p. 34), 
it is interesting to note that in the Decision the Board cjiid 
not criticize the procedure for adjustments or, indeed, ajny 
of the other provisions of the Agreement; it merely made 
incomplete reference to them in its findings, without ally 
further comment, except in so far as such findings dial 
with the amendment provisions. (See our Principal Briqf, 
p. 122). | 

A consideration of the procedures for adjustments con¬ 
tained in the respective Agreements shows, we submit, thiat 
they provide effective and practical methods of collective 
bargaining and dealing with any matters which may arise 
between employees and the Company Petitioner at the re¬ 
spective Plants and Works regarding rates of pay, wagqs, 
hours of employment or other conditions of employment^* 

The procedures for adjustments in the respective Agree¬ 
ments are analyzed in subdivisions (o) and (p) of sut- 

* Despite the fact that the Decision ignores the evidence with 
respect to the operation of the Agreements and the effectiveness jof 
the Employees' Labor Organizations as collective bargaining agencies, 
we submit that each of them has functioned as an effective collective 
bargaining agency in such manner as to achieve very substantial results 
for the employees at the respective Plants and Works. We respectfully refjer 
the Court to our discussion in that connection at pages 170-4 of 0 |ar 
Principal Brief and to the parts of the record cited therein. 
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paragraph (95) of paragraph 224 of the Statement of Ex¬ 
ceptions (R. 544-3; see pp. 87-90 and 67-8 of the Appendix). 

From the Board’s statement that the procedure for ad¬ 
justments ends in a blank wall we can only infer that it 
believes that the only procedure for collective bargaining 
which is acceptable under the Act is one which requires 
employers to accede to demands of representatives of em¬ 
ployees, no matter how unreasonable. But that would be 
the very antithesis of collective bargaining. It would be no 
bargaining at all, but domination on the part of employees 
and their representatives. It would be labor dictatorship. 

C. The Board Has Failed to Show that the Company Peti¬ 
tioner Has Dominated or Interfered with the Administration 
of Any of the Employees* Labor Organizations. 

In dealing with what it terms “the operation of the 
Plans'’, the Board consistently fails to distinguish between 
the Cambria Plan and the others of the Plans, and it gen¬ 
eralizes with respect to all of the Plans from evidence which 
has to do only with the Cambria Plan. The most glaring in¬ 
stance of that is its utterly unsupportable statement 
that “A description of the functioning of the Cambria Plan 
following the 1937 amendments shows that not only in 
basic structure but in actual operation as well, the Plans 
remain the same as they have always been” (Board Brief, 
p. 27; italics supplied). As we were careful to point out in 
our Principal Brief (pp. 153-4), the only evidence with 
respect to the Maryland Association, the Bethlehem Organ¬ 
ization, the Lackawanna Organization, the Steelton Organ¬ 
ization, the Lebanon Organization, the Concentrator 
Organization, and the Leetsdale Organization, is that de¬ 
scribed at pp. 124-5 of our Principal Brief, which, as we 
stated at p. 126 thereof, consists, in substance, of the pro¬ 
visions contained in the Plans, other than the Cambria 
Plan, the history of the origin and development thereof and 
facts showing the effectiveness of Employees’ Representa- 
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tives in representing employees at the Plants and ^orks, 
all of which evidence is entirely uncontradicted. Such evi¬ 
dence includes the stipulation that those Plans as c}f the 
close of the hearing operated in all material respect^ sub¬ 
stantially in accordance with their respective provisions. 

That is all there is in the record with reference tjo the 
operation of any of the Employees’ Labor Organizations, 
other than the Cambria Organization. As we also said ip our 
Principal Brief, that evidence and the evidence with respect 
to the attitude of the Company Petitioner in embracing and 
practicing collective bargaining and the total absence of 
discrimination on account of union activities (which we 
discussed at pages 148-53 of our Principal Brief) is all 
there is to this case with respect to the above-named Lhbor 
Organizations, i.e., all the Employees’ Labor Organizations, 
except the Cambria Organization. For the reasons stated 
in our Principal Brief and in this Reply Brief, we submit 
that there is no substantial evidence to support a finding 
of domination of, and interference with, or control of, iany 
of those labor organizations by the Company Petitioner jand 
that such a finding is contrary to the evidence and jun- 

tenable. j 

i 

Although the statements in the Board Brief with refer¬ 
ence to the operation of the Plans are general, for Ithe 
reason above stated they can apply, with minor exceptions,* 
only to the Cambria Plan and can only be considered vfith 
reference to it. They do not lend any support to a finding of 
domination of, or interference with, or of control of, the 
Cambria Organization by the Company Petitioner.** 

* Such exceptions relate to the Schedules of Grievances (R. 

10100) and to copies of minutes of certain meetings of various Ccj>m- 
mittees and Joint Committees under various of the Plans which \^ere 
admitted in evidence to supplement such Schedules (R. 8919-9154 )j. 

** As we pointed out in our Principal Brief (p. 154), except for 'the 
stipulation to the effect that each of the Plans, other than the Cambria 
Plan, as of the close of the hearing operated in all material respects sijib- 
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It must be borne in mind that the issue before this Court 
is whether there was domination or control of, or interfer¬ 
ence with, the Cambria Organization by the Company Peti¬ 
tioner, and not whether the provisions of the Cambria 
Charter are such as the Board may consider ideal provisions 
for the charter of a labor organization, or whether the 
Cambria Agreement is a perfect collective bargaining agree¬ 
ment, or whether the administration of the Cambria Organ¬ 
ization and the functioning of the Cambria Agreement is 
such as the Board would approve as the ideal example of 
the perfectly administered labor organization and the per¬ 
fect example of collective bargaining. 

In its Brief the Board devotes considerable space to 
statements regarding what was done under the provisions 
of the Cambria Plan, both before and after the 1937 changes 
in the Cambria Agreement. Most of such statements clearly 
have to do with the question of financial or other support 
by the Company Petitioner of the Cambria Organization. 
We dealt with that subject at pages 161-70 of our Principal 
Brief, but, in view of the statements of the Board with re¬ 
spect to it made in its Brief, we also deal with that subject 
in Sub-Point D of this Point I. 

The Board says (Board Brief, p. 19) that “the Chairman 
of the Joint Committees was usually a Company Superin¬ 
tendent.” Even if that were established by the evidence, 

stantially in accordance with its provisions, there is substantially the same 
evidence with respect to the Cambria Plan as that with respect to each 
of the other Plans; and a finding of domination of, and interference with, 
the Cambria Organization by the Company Petitioner is no more sup¬ 
ported by that evidence than is such a finding with respect to the other 
Employees’ Labor Organizations; and, furthermore, the additional evidence 
with respect to the Cambria Plan shows clearly, among other things, 
that it operates and has operated in accordance with its provisions—all 
such evidence confirming and making necessary the conclusion that the 
finding of the Board of domination of, and interference with, the Cambria 
Organization by the Company Petitioner is not supported by any sub¬ 
stantial evidence, but is contrary to the evidence and is untenable. 



19 


what of it? Someone should preside at the conferences land 
the fact that in a collective bargaining conference a repre¬ 
sentative of the employer, rather than a representative of 
the employees, is selected by equal vote of the represent¬ 
atives of each so to preside, gives no more support to aii in¬ 
ference of domination and control than it does to an infer¬ 
ence of friendliness, cooperation and helpfulness (see | dis¬ 
cussion of the principles governing the drawing of infer¬ 
ences in our Principal Brief, pp. 93-102). The statement of 
the Board, however, has scant support in the evidenc^. It 
rests upon the testimony of one employee (R. 772) and qpon 
the minutes of meetings of two Joint Committees* j (R. 
8334-35, 10376, 10380). The Board completely ignores: the 
uncontradicted, and to it embarrassing, testimony of another 
employee, the Chairman of the Cambria Organization, ihat 
he himself had been Chairman of at least two Joint Com¬ 
mittees, one for two years and another for five years (R. 
710). 

In its Brief (p. 19) the Board makes the completely 
unsupportable statement that “Tie votes of Joint Commit¬ 
tees blocked action.” All of the tie votes of the Joint Com¬ 
mittees referred to by the Board, except three, were v<btes 
in Joint Committees as distinguished from the Joint Com¬ 
mittee on Appeals, and one of the various citations mad^ by 
the Board (R. 8272) shows that a case which had resuited 
in a tie vote in a Joint Committee was as a matter of lex- 
press right appealed to the Joint Committee on Appejals. 
Moreover, a tie vote in the Joint Committee on Appeals 
clearly does not block action, because the matter may tpen 
be referred to the President of the Company Petitioned 

But even if the statement of the Board as to “tie voltes” 

* One of these was a Joint Committee under the Bethlehem Plan 
(R. 10376, 10380), the minutes of which were received in cvidencb as 
stated in the footnote on page 17. Such an isolated example givei no 
support as to the Bethlehem Plan to the statement of the Board. iThe 
other was a Joint Committee under the Cambria Plan. 
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were accurate, that fact would not be evidence of domina¬ 
tion and control of the Cambria Organization by the Com¬ 
pany Petitioner, because action of a Joint Committee on 
any question must of necessity be a matter of agreement 
between the Company Petitioner and the Cambria Organ¬ 
ization. There is, of course, nothing in the Act or elsewhere 
in law which requires an employer to agree to any proposal 
of his employees or to accede to their demands. But even if 
a right of appeal did not exist, a tie vote in a Joint Commit¬ 
tee amounts, therefore, to no more than a refusal to so agree 
or accede. 

In its Brief (p. 22) the Board seizes upon a slip of the 
tongue of a witness, which was immediately corrected (R. 
6282) and the correction of which was recognized by the 
Trial Examiner (R. 6293), to say that it was a “company 
policy” that only matters having to do with the business 
of the Company Petitioner should be posted on bulletin 
boards in the Cambria Plant, but that minutes of meetings 
under the Plan were regularly posted as a matter of course. 
The record is clear that the posting of minutes of such meet¬ 
ings ceased immediately after the Jones & Laughlin deci¬ 
sion (R. 6988, 7797). Certainly the posting of such minutes 
cannot have resulted in any domination or control by the 
Company Petitioner, and indeed any effect that they might 
have had in that connection would be quite the contrary. 

There is nothing in the record with respect to the in¬ 
cident concerning the SWOC notice referred to in footnote 
15 of the Board Brief (p. 22) which gives any support to 
the view that there was discrimination between SWOC and 
the Cambria Organization in that connection, because, as 
clearly appears from the record, such notice was taken down 
as unauthorized, the practice being that any authorized 
notice was either sent for posting to the foreman of the 
department where the bulletin board on which it was to 
be posted was located, or he was notified that the posting 
of a particular notice had been authorized (R. 6282). The 
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citation to the record used by the Board (R. 1213) shows 
clearly that the notice there referred to had been placed 
on the bulletin board by an employee who had not sought 
authority for so doing. 

As we have stated in our Principal Brief (pp. 15{j)-60), 
although the Board devotes considerable space in the peci- 
sion to findings with respect to the method that was fol¬ 
lowed in the preparation of minutes of meetings ojf the 
General Body and of various Committees of the Cambria 
Organization, both before and after the Jones & Laughlin 
decision, the Board does not suggest that the method fol¬ 
lowed did not produce an entirely accurate record o|f the 
business transacted at the meetings covered by the miijiutes 
or that any improper control, domination or interference 
was exercised by representatives of the Management ks to 
what should or should not be included in such minutes. As 
we there said such a finding would be impossible, becjause 
there is no substantial evidence to support it. Moreover, 
although in its Brief the Board likewise devotes consider¬ 
able attention to the method that was followed in I the 
preparation of minutes of such meetings, both before land 
after the Jones & Laughlin decision, its statements givp no 
support to any finding of domination or control by j the 
Company Petitioner of the Cambria Organization. We 
say that despite the statement made by the Board in fjoot- 
note 14 on page 22 of its Brief. That footnote is a remark¬ 
able example of straining to give a color of unfairness by 
the use of a most colorless detail. The very citations to i the 
record used by the Board show that all that was omitted 
from the minutes was the fact that the result of a \jx>te 
which was correctly recorded had been four to one! Re¬ 
sides, the Board ignores the uncontradicted testimony) of 
the chairman of the Cambria Organization that it wais a 
general practice not to report the number of votes for $nd 
against motions, but only the result (R. 6980-3). We do jnot 
believe that that practice may properly be criticized. I 
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In its Brief the Board goes considerably further in its 
implied criticisms of the position taken by the Company 
Petitioner with respect to voting in nominations and 
elections under the Cambria Charter than it did in the 
Decision. As we have pointed out in our Principal Brief 
the Board sets forth verbatim in the Decision some of the 
testimony which was given at the hearing with respect to 
voting in nominations and elections under the Cambria 
Charter and says: “The Company provided opportunities 
for the men to vote during their working hours” (R. 10923- 
4), but in its Brief the Board says “Indeed, in some depart¬ 
ments foremen instructed their employees to vote” (Board 
Brief, p. 23), and “In other divisions of the Cambria Plant 
voting was made to appear as a condition precedent to 
getting paid” (Board Brief, p. 24, footnote 17). 

In our Principal Brief at pages 155 to 157 we dealt with 
the above-quoted statement made by the Board in the Deci¬ 
sion and pointed out that the above-mentioned stipulation, 
Respondent's Exhibit No. 199-E (see pp. 201-59 of the Ap¬ 
pendix) shows that the manner in which nominations and 
elections were conducted under the Cambria Charter, both 
before and after the Jones & Laughlin decision, affords no 
basis whatsoever for the Board's finding of domination of, 
and interference with, the administration of the Cambria 
Organization. 

The incidents referred to by the Board in its Brief were 
all covered by full, detailed and complete testimony by all 
of those persons who could have had any knowledge with 
respect to them. It would unduly lengthen this Reply Brief 
to deal with all such testimony, but we respectfully invite 
the attention of the Court to it, and we have cited it in the 
footnote.* We submit that in its Brief, in an apparent en- 

* Re foreman instructing employees to vote (Board references R. 792, 
972-3, 5933, 59S3, 619S-9)—See R. 7273-5, 7281-3, 7460, 7457-8, 7463-4, 
7466-70, 7289-92, 7511-3, 7516-8, 7455-6, 6114-5, 6072-3, 5944-6, 5847-8. 

Re pay day coinciding with election days (Board references R. 7450, 


23 


deavor to give support to its unsupportable implications of 
domination and interference by the Company Petitioner in 
connection with voting in such nominations and elections, 
the Board has seized upon one-sided scraps of testimony 
which it did not rely on in the Decision and has ignored the 
full and complete testimony of numerous witnesses^ We 
further submit that the testimony cited by the Boaijd, in 
the light of all the testimony in the record with respect 
to the various incidents, is not worthy of credence] and 
that in now placing reliance upon such testimony in its 
Brief (although the Board did not do so in the Decision), 
the Board puts itself in the position of arbitrarily! and 
capriciously failing to perform the function imposed tapon 
it to decide questions in accordance with the weight cjf the 
evidence. In any event, such testimony can in no way bolster 
the Decision and we, therefore, submit that none of th$ evi¬ 
dence cited by the Board, either in its Brief or in the £>eci- 
sion, is substantial evidence in this Court in support! of a 
finding of domination of, or interference with, the Cariibria 
Organization by the Company Petitioner. 

D. The Board Has Failed to Show that the Company! Peti¬ 
tioner Contributes Financial or Other Support to Any the 
Employees’ Labor Organizations. 

We have pointed out in our Principal Brief (p. 1161) 

888, 975, 5948, 5953, 6062-9, 6228)—See R. 7447-54, 6160-6, 74j48-54, 
6230-3, 6246-58. 

Re voting in the Franklin Open Hearth Division (Board references 
R. 7452-3)—See R. 7447-54. 

Re foreman telling Jose Jaime to vote (Board reference R. 1013)— 
See R. 5847-8, 6109-16, 6070-3, 6297-303, 5944-6, 6408-30, 6449-50, 
6442-5. 

Re tellers handing lists to foreman or clerks who directed non-[voters 
to vote (Board reference R. 792)—See R. 7273-5, 7281-3, 7460, 7457-8, 
7463-4, 7466-70, 7289-92, 7511-3, 7516-8, 7455-6. 

Re voting being made to appear as a condition precedent to getting 
paid (Board references R. 1151-2, 887-8; cf. R. 973-4, 1015, 1048-50, 
6067, 6223, 6426-30)—See R. 6230-3, 6246-58, 6262-5, 6160-6, 7448-54, 
5847-8, 6109-16, 6070-3, 6297-303, 5944-6, 6408-25, 6449-50, 6442'-5. 
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the distinction which, because of the provisions of the Act, 
must necessarily be drawn between domination of, or inter¬ 
ference with, the formation or administration of any labor 
organization on the one hand and the contribution of finan¬ 
cial or other support to it on the other; and we there showed 
that, although to contribute financial or other support to a 
labor organization, except as permitted by the proviso of 
Section 8, subdivision (2), of the Act, constitutes an unfair 
labor practice, it nevertheless differs from other unfair labor 
practices in that it does not constitute an interference with, 
or restraint upon, or a coercion of, employees in the exercise 
of rights guaranteed by Section 7 of the Act. 

As we have also pointed out in our Principal Brief (p. 
162), the uncontradicted evidence shows that during the 
period from July 5, 1935, the date of the enactment of the 
Act, to immediately after April 12, 1937, the Company Peti¬ 
tioner acted upon the advice of its counsel that the Act did 
not apply to the relations between it and its employees, and 
that after the latter date the Company Petitioner acted on 
the understanding that the Act did apply to such relations. 

As we also there pointed out, that is all that appears in 
the evidence which has any bearing whatsoever on the con¬ 
tribution to any of the Employees’ Labor Organizations 
(other than the Cambria Organization with which we deal 
later) of financial or other support, except that it is stipu¬ 
lated, as we have above pointed out in this Reply Brief, as 
well as in our Principal Brief, that each of the Plans, in 
which the Charters of the Employees’ Labor Organizations, 
respectively, other than the Cambria Organization, are com¬ 
prised, operated as of the close of the hearing in all material 
respects substantially in accordance with its provisions. As 
we pointed out in our Principal Brief, it is clear, therefore, 
that since, with respect to any provision which could pro¬ 
vide for any action on the part of the Company Petitioner 
that falls within the definition of financial or other support 
of a labor organization, each of those Plans prescribes that 
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the Company Petitioner shall afford financial or other Sup¬ 
port only “to the extent permitted by law”, there is no j evi¬ 
dence whatsoever with respect to any of the Employees’ 
Labor Organizations (other than the Cambria Organization) 
that the Company Petitioner contributes financial or qther 
support to those Organizations. 

Moreover, as we have also pointed out in our Principal 
Brief (p. 163), the facts with respect to the contribution of 
financial support to the Cambria Organization are ndt in 
dispute, and the evidence shows that neither such supjport 
nor any other support was after April 12, 1937, or is, Con¬ 
tributed by the Company Petitioner to the Cambria 
Organization. 

In its Brief (p. 27) the Board keys its argument with 
respect to the question of the contribution of financial or 
other support to the Cambria Organization to the contention 
that, in actual operation, the Cambria Plan remains the same 
as it always has been. But, since the contribution by j the 
Company Petitioner to the Cambria Organization of finan¬ 
cial or other support contrary to the provisions of the Act is 
not involved, the continuation of substantially the s^me 
practices (in the absence of domination or interference) as 
had formerly obtained is unobjectionable under the jj\ct. 

i 

The Board says (its Brief, p. 27) that “A Company clerk 
still takes the minutes”, but it appears from its very state¬ 
ment, and is crystal clear from the evidence, that that fact 
does not involve any expense whatsoever to the Company 
Petitioner. To hold that an employer cannot permit one of 
its employees, when requested by another, to do a sn|iall 
amount of outside work at a proportionate reduction in j his 
compensation, even though that work be for a labor organi¬ 
zation representing the employees of such employer, wopld 
be to interdict “the normal relations and innocent communi¬ 
cations which are a part of all friendly intercourse, albeit 
between employer and employee” (the Texas case, supfa) 
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as between such employer and both those represented by 
such labor organization and the employee who is willing to 
do the work. 

The same interdiction would be involved in prohibiting 
Employees' Representatives “to leave their work dur¬ 
ing working hours to attend meetings of” the Cambria 
Organization (Board Brief, p. 27), for it is clear, both from 
the evidence as well as from the statement of the Board in 
its Brief, that Employees' Representatives are not compen¬ 
sated for time spent in connection with any such meetings, 
except in strict compliance with the provisions of Section 8, 
subdivision (2), of the Act. 

The same would be true of failure to excuse from work 
members of the Rules Committee of the Cambria Organiza¬ 
tion or the Chairman of such Organization or employees 
selected to act as tellers in order that they might conduct 
nominations and elections under the Cambria Charter 
(Board Brief, pp. 28-9), so long as in so doing it does not 
interfere in any way with operations at the Cambria Plant, 
which the evidence clearly shows to have been the case (R. 
9505, 9529). The Board apparently overlooks the point that 
to refuse to grant reasonable requests such as those might 
well be regarded as unlawful interference with the Em¬ 
ployees' Labor Organizations. And so with reference to the 
other matters referred to by the Board at pages 27 to 29 of 
its Brief, with which we do not think it necessary specific- 
allv to deal herein. 

No conclusion can be reached on the basis of the stipula¬ 
tion, Respondent's Exhibit 199-E, with respect to the manner 
in which nominations and 1 elections were held under the 
Cambria Charter (see Appendix, pp. 201-59) other than 
that the holding of them did not and does not interfere in 
any way with the operations of the Cambria Plant or consti¬ 
tute a contribution of any financial or other support by the 
Company Petitioner to the Cambria Organization. That be¬ 
comes perfectly apparent when it is realized that employees 
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at the Cambria Plant (and, indeed, at all of the other Plants 
and Works) had at least from 10% to 20% (and some had as 
much as 50%) of their working time each day whichj was 
spare time in which they could leave their jobs without in 
any way interfering with operations (R. 10843-7). j 

The evidence makes it clear that whenever anything was 
done by the Company Petitioner at the request of the Cam¬ 
bria Organization which required any expense on the j part 
of the Company Petitioner or involved the transfer of iany- 
thing of value from the Company Petitioner to the (Cam¬ 
bria Organization, the Company Petitioner was fully com¬ 
pensated therefor by the Cambria Organization (e. g.: [rent 
for meeting rooms and headquarters, R. 7029-30, 73&6-7, 
7402-3, 7812-3; purchase of ballot boxes and voting booths, 
R. 7029-30, 7812-3, 9512-3; furnishing list of names and check 
numbers of employees eligible to vote at nominations | and 
elections under the Cambria Charter, R. 7029-30, 78|2-3, 
9511-2). 

The statement of the Board (its Brief, p. 29) with refer¬ 
ence to the Cambria Plan that “the only change was orie of 
money matters, and that even here the sums involved were 
trivial, the Company still furnishing equipment and facili¬ 
ties but receiving nominal reimbursement from the Plan” is 
misleading and inaccurate. The reimbursement was \not 
nominal but was full and complete. No equipment! or 
facilities were furnished by the Company Petitioner j for 
which it was not adequately compensated by the Cambria 
Organization. The Board’s philosophy would indicate that 
in its opinion the Company Petitioner should deal with ithe 
Employees’ Labor Organizations in transactions such! as 
those only at a profit. j 

E. The Board Has Failed to Show that the Plans Are Illegal 
in the Light of the Decided Cases. 

I 

In the light of the discussion of the law contained in bur 
Principal Brief (pp. 83-133) and in view of the fact that the 
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issues presented to this Court in this case must be decided 
upon consideration of the facts established by the evi¬ 
dence herein, we do not think it would be profitable to con¬ 
sider any further than we have in our Principal Brief the 
cases cited by counsel for the Board at pages 31, 32 and 33 
of its Brief. As we have said in our Principal Brief (p. 93- 
94), in none of those cases, and in none of the other cases in 
which an order of disestablishment has been upheld, was a 
factual situation presented which is sufficiently analogous 
to that in the instant case to make the decisions in such 
cases controlling here. 

F. The Board Has Failed to Show that the Making of the 
Statements Made by the Company Petitioner and Its Officers 
and Representatives Referred to in the Decision Constituted 
any more than an Exercise of the Right of Free Speech Guar¬ 
anteed by the First Amendment to the Constitution of the 
United States or that they Constituted an Engaging in Any 
Unfair Labor Practice or Are Any Evidence Thereof. 

The Board says in its Brief (p. 42) that the courts “have 
repeatedly held that the constitutional right of free speech 
does not entitle an employer by the use of words to inter¬ 
fere with his employees’ freedom of self-organization” and 
(p. 47) that “Expressions such as are here involved, 
addressed by the employer to his employees, constitute not 
argument but threat”. But the statements made by the 
Company Petitioner and its representatives to which the 
findings of the Board have reference afford no basis for an 
inference that they interfered in any way with the freedom 
of self-organization of the employees of the Company Peti¬ 
tioner and we deny that they constituted in any sense a 
threat. 

The Board in its Brief quotes selected excerpts from 
various of such statements which it strings together in its 
attempt to maintain its position that such statements con¬ 
stituted the engaging by the Company Petitioner in an 
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unfair labor practice within the meaning of Secticjn 8, 
subdivision (1), of the Act. We submit that a consideration 
of the complete statements against the background against 
which they must be considered (i.e., the attitude ofj the 
Company Petitioner in embracing and practicing collective 
bargaining and the total absence of discrimination on 
account of union activities, which we have discussed at 
pages 135 to 153 of our Principal Brief) show that, 4ven 
considered in a light most adverse to the Company peti¬ 
tioner, they constituted no more than legitimate expressions 
of preference for a collective bargaining arrangement which 
had been installed pursuant to an order of the War Labor 
Board and which had proved highly successful in main¬ 
taining peaceful and harmonious industrial relations for a 
period of many years, during which no production time pad 
been lost because of labor strife and much good had been 
accomplished for the employees. We further submit tpat, 
in so far as such statements presented to the employees of 
the Company Petitioner benefits in its industrial relations 
policy as achievements of the Plans or, more exactly, as 
having functioned with the success with which they bad 
functioned, because of the existence of the Plans and the 
actions of the Employees’ Labor Organizations, there is |no 
evidence that such statements were not true and correct 
and were not believed by the officials of the Company | so 
to be. j 

The language used in such statements is not the lpn- 
guage of threat, but of friendly advice, and to hold that 
such statements constituted engaging in an unfair labor 
practice by the Company Petitioner or any evidence therejof 
would obliterate the distinction between advice and Co¬ 
ercion and would amount to holding that advice by $n 
employer must necessarily amount to coercion. j 

The position of the Board overlooks the possibility thkt 
it may be to the ultimate advantage of the class of the 
community which it seeks to protect, if its members pe 
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allowed to hear both sides of controversial questions and 
are not required to make their decision with reference to 
unions solely on the basis of the unions' arguments and 
propaganda. To uphold the position of the Board would 
be to overlook the most essential basis of free speech and 
free press, namely, the interest of the public in open and 
unrestricted discussion of all questions; that the interest 
of the public is superior to that of a single economic class; 
that it is not in the public interest to throttle the opinions 
of an important group in the community upon matters 
which are vital not only to that group but to the whole 
country. As the Supreme Court said in Thornhill v. Ala¬ 
bama , 310 U. S. 88, 102 (1940): 

“In the circumstances of our times the dissemination 
of information concerning the facts of a labor dispute 
must be regarded as within that area of free dis¬ 
cussion that is guaranteed by the Constitution.” 

Clearly the question of whether or not such statements 
constitute evidence of the commission of an unfair labor 
practice within the meaning of Section 8, subdivision (1), 
of the Act must depend upon a consideration of all the facts 
in this case, and it is. therefore, we believe, profitless to 
discuss the numerous cases cited by the Board in footnote 30 
on page 47 of the Board Brief. Suffice it to say that, as will 
appear from an examination of them, the facts in those 
cases with reference to any question of free speech were 
different from the facts in the instant case and, indeed, in 
several of them the Court did not even allude to the ques¬ 
tion of free speech in its opinion. 

Similarly the facts in the three cases decided by the 
Circuit Court of Appeals for the Seventh Circuit* are dif- 

* Valley Mould and Iron Corporation v. National Labor Relations 
Board (C.C.A. 7ch, December 17, 1940) 7 L.R.R. 445; National Labor 
Relations Board v. Chicago Apparatus Company (C. C. A. 7th, December 
12, 1940) 7 L.R.R. 424; and National Labor Relations Board v. Superior 
Tanning Company (C.C.A. 7th, December 14, 1940) 7 L.R.R. 467. 
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ferent from the facts in the instant case. As appears from 
the opinions in those cases, the statements there involved 
were regarded as coercive or improperly partisan in frieir 
setting. We do not believe that those cases give any supjport 
to the contention of the Board that the statements of the 
Company Petitioner and its representatives involved inj this 
case constitute evidence of the commission of an unfair 
labor practice and, in any event, if this Court should feel 
that they do, we believe that it should not follow thefr. 

The Board relies heavily upon the decision of the Dis¬ 
trict Court (affirmed by the Circuit Court of Appeals for 
the Fourth Circuit) in System Federation No. 40 v. |The 
Virginian Railway Company , 11 F. Supp. 621 (D.C. (E.D. 
Va„ Norfolk Div., 1935), affd. 84 F. (2d) 641 (C.C.A.|4th, 
1936), and affirmed without discussion of the point by the 
Supreme Court, 300 U.S. 515 (1937). There, again, the 
facts are not analogous to the facts in this case and the 
Board’s discussion of that case is misleading in thfr it 
fails to point out that the Circuit Court of Appeals there 
held that it was unnecessary to pass on the question 
whether the “Sasser statement” referred to by the B(j)ard 
was itself a violation of the Act, since “the other evidence, 
when considered in connection with that statement, iwas 
sufficient to support” the trial court’s finding that the frail¬ 
way was guilty “of attempting to interfere with and unduly 
influence its employees in their choice of representatives” 
(84 F. (2d) at 643). 

But what is more important with reference to the Vzr- 
ginian case is the fact that the statement there involved 
was made in 1934. Much water has flowed over the dam 
since then with respect to the relations between employers 
and employees and with respect to the appreciation by 
employees of their legal rights; so much water, in fret, 
that a statement which, made prior to the passage of | the 
Act, may well have been coercive would today have no 
effect whatsoever upon the employee, who should* be 
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credited in such matters with “intelligence such as will 
enable him to know when he is being imposed upon by 
his employer 7 ’ (Stewart Die Casting Corporation v. Na¬ 
tional Labor Relations Board , 114 F. (2d) 849, 858-9 
(C.C.A. 7th, 1940)).* 

We believe that the courts should not and will not 
tolerate any abridgment of the rights guaranteed by the 
First Amendment when the ground urged for the 

* The situation was succinctly stated by the Circuit Court of Appeals 
for the Sixth Circuit in National Labor Relations Board v. Ford Motor 
Company. 114 F. (2d) 905 (C.C.A. 6th, 1940); certiorai denied as to 
other points. February 10, 1940 (at p. 914): 

"If the concept that an employer’s opinion of labor organizations 
and organizers must, because of the authority of master over 
servant, nearly always prove coercive, ever had validity, it is 
difficult now to say, in view of the National Labor Relations Act, 
its adjudication as constitutionally valid, its strict enforcement by 
the National Labor Relations Board, and the liberal attitude of 
the courts in construing it so as best to effectuate its great social 
and economic purpose, that the concept is still a sound one. The 
servant no longer has occasion to fear the master’s frown of 
authority or threats of discrimination for union activities, ex¬ 
press or implied.’’ 

And as the Circuit Court of Appeals for the Fourth Circuit well said in 
E. I. DuPont de Nemours & Company v. National Labor Relations Board, 
116 F. (2d) 388, 398 (C.C.A. 4th, Dec. 27, 1940): 

"We are of the opinion that the labor group is now quite 
aware of its statutory rights, and is instilled with an aggressive 
spirit that, before the passage of the Act, may long have been 
kept dormant. The still picture of a sheep-like body of laboring 
men, placidly led by a dominating employer, is not representative 
of the true situation. Since the passage of the Act, the picture 
has been quite effectively streamlined. We see today a mobile 
labor force, strengthened by statutory safeguards, working on 
comparatively even terms with the employer, who may often owe 
his particular strength to a superior economic, educational and 
social position. Under this view of the modern industrial situation, 
we surely cannot indulge in any assumption of weakness on the 
part of the employee; certainly we cannot vary the specific termi¬ 
nology of the Act to meet these alleged weaknesses." 
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abridgment is one which the Board gratuitously assumes, 
to wit, a benighted defenselessness on the part of the jem- 
ployees which is entirely contrary to experience andj the 
realities of present day employer-employee relations.* | 

We submit, therefore, that to hold that the statements 
made by the Company Petitioner and its representatives 
involved in this proceeding constitute any evidence of 
engaging in an unfair labor practice would be to abridge 
the fundamental guaranty of free speech contained in;the 
First Amendment to the Constitution.** 

- ! 

* The presence and vociferousness of SWOC in and in connection 

with this proceeding is ample evidence, if any were needed, that; the 
employees of the Company Petitioner are not likely to be or remain 
unaware of their rights, in so far, at least, as the exercise of those rights 
may be thought likely by SWOC to result in an augmentation of its 
strength. 

# * Moreover, it appears from statements made while Congress !was 
considering the Bill which became the Act that Congress did not intend 
to proscribe statements of the sort here involved. At the hearings! be¬ 
fore the Senate Committee on Education and Labor on S. 1958 (t4th 
Cong., 1st Sess.), Senator Walsh, Chairman of such Committee, in lex- 
plaining the omission of the word "influence” from Section S, subdivision 
1, of the Act, said: 

"I do not think there is anything in this bill to prevent! an 
employer when his employees, the men and women are abou{ to 
to organize, from posting a notice, or writing each an individual 
letter, or personally stating to each that he thinks their best 
interest is to form a company union, that is violently opposed to 
so-and-so who is attempting to organize a union. I do not under¬ 
stand there is anything in this bill to prevent an employer from 
doing that, and that is why we struck out the word ' influence! 
That would be influence, and not interference” (p. 305). (Itajics 
supplied.) 

The debates upon the floor of the Senate give testimony to the salme 
effect. Thus, Senator Tydings offered an amendment which would guaran¬ 
tee to employees their enjoyment of the rights recognized in the Act "free 
from coercion or intimidation from any source.” During the course ! of 
the debate on this proposal Senator Walsh stated (79 Cong. Record 
7960): 

"The Committee carefully considered this proposal and reached 
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G. The Board Has Failed to Show that Disestablishment 
of the Employees’ Labor Organizations Would Effectuate the 
Policies of the Act. 

In its Brief (p. 63) the Board states, in effect, that the 
Company Petitioner so controls the Employees’ Labor Or¬ 
ganizations, that “to get rid of ‘the virus of control *** a 
complete destruction of the body it has lodged in is *** 
necessary’ In our Principal Brief (pages 188-98) we 
have thoroughly dealt with the arbitrary and capricious 
nature of that position of the Board, and we shall not repeat 
here the argument which we there made that it is not neces¬ 
sary that the Employees’ Labor Organizations be disestab¬ 
lished in order to effectuate the policies of the Act and 
that to do so would deprive the employees at the respective 
Plants and Works of the right to bargain collectively 
through representatives of their own choosing. We, how¬ 
ever, respectfully refer the Court to that discussion. 

In its insistence upon the disestablishment of the 
Employees’ Labor Organizations, the Board, we believe, 
demonstrates that it is relying upon a philosophy that any 
combination of the elements of a labor organization and a 
procedure for collective bargaining in a single plan or 
arrangement is prohibited by the Act and manifests a 
determination to destroy independent labor organizations 
not affiliated with national trade unions.* 

rhe conclusion that such an adoption would be unwise and that 
this principle was founded upon a misconception of the Bill. 

"An employee, like an employer , of course , has the right to 
discuss the merits of a?:y organizatio?:. Indeed, Congress could 
not constitutionally pass a law abridging the freedom of speech." 
(Italics supplied.) 

* It is significant to note what the Smith Committee to Investigate 
the National Labor Relations Board had to say in that connection in its 
Final Report to the House of Representatives. 

In that Report under a sub-heading entitled "Independent Unions” 
in its discussion of the application by the Board of Section 8, sub¬ 
division (2), of the Act, such Committee said: 

"In regard to independent unions, the National Labor Rela- 
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The position of the Board in insisting upon the dises¬ 
tablishment of the Employees’ Labor Organizations cojmes 
down to the espousal of the doctrine that, because the 
Board would find that a collective bargaining arrangement 
between an employer and his employees at a time prior 
to the enactment of the Act had certain features wljich, 
if incorporated in such an arrangement adopted after the 
enactment of the Act, constituted domination of, and inter¬ 
ference by, such employer with the labor organization par¬ 
ticipating in such arrangement, but which features 'vjrere 
eliminated shortly after the enactment of the Act by | the 
employer and such labor organization with respect to all 
matters except those having to do with contribution iand 
support and immediately after the Jones & Laughlin deci¬ 
sion with respect to matters having to do with contribution 
and support, nevertheless such arrangement cannotj be 
revised so as to be legal and that such labor organization 
is fatally tainted and incurably defective. Such a doctrine 
precludes the parties to a collective bargaining arrange¬ 
ment, legal prior to the enactment of the Act but which 
became illegal upon its enactment, from bringing their 
practices into conformity with the law however much tjhey 
may desire to do so. There is no basis for such a doctijine, 
and we submit that the Board violates the fundamental 

tions Board has consistently pursued a policy' aimed at th^ ex¬ 
termination of these nationally unaffiliated organizations. Hundreds 
of complaints have been issued charging companies with domina¬ 
tion of independent unions under Section 8(2) of the Act;and, 
in great part, they have been sustained by the Board.” (See Final 
Report, printed as a part of the Verbatim Record of the Proceed¬ 
ings before the Special Committee of the House of Representa¬ 
tives to Investigate the National Labor Relations Board (Bureau 
of National Affairs, Inc., 1939-41), Vol. IV, pp. 473-4.) 

In discussing examples of the application by the Board of such isub- 
division (2), the Smith Committee said that "the Board strains ^very 
sinew to find company domination of independent organizations” j and 
that the Board has a "determination to stamp out independent workers’ 
organizations.” 



36 


principles of liberty and justice in insisting upon its ap¬ 
plication. 

By the 1935 amendments and changes in the Plans and 
by the 1938 changes in the Agreements, the employees at 
the respective Plants and Works and the Company Peti¬ 
tioner undertook to, and did, bring their practices and the 
provisions governing them into conformity with the law of 
the land. They did so by way of amending the provisions 
of the Plans under which they had theretofore been acting 
so as to eliminate from the Charters and the Agreements 
all provisions not in conformity with the Act. Can it be 
that it would have made any difference under the Act if, 
instead of the employees changing the charters of their 
existing organizations (i.e., the Charters), and such or¬ 
ganizations and the Company Petitioner changing the 
provisions of their existing agreements (i.e., the Agree¬ 
ments), the employees had established new labor organ¬ 
izations and the Company Petitioner had entered into 
new agreements with them? The only basis under the Act 
for disestablishing a labor organization is that an em¬ 
ployer has dominated or interfered with it in such a way 
that it cannot be said to represent the free choice of a 
non-coerced majority of employees. We submit that the 
evidence in this proceeding which we have discussed in 
our Principal Brief and in this Reply Brief affords no 
basis for a finding that there has been such domination 
of, or interference with, the Employees' Labor Organiza¬ 
tions by the Company Petitioner. We say again that to 
disestablish them would fly in the face of the provisions 
of the Act and would deprive the employees at the re¬ 
spective Plants and Works of the right to bargain col¬ 
lectively through representatives of their own choosing. 

As we have pointed out in our Principal Brief (p. Ill) 
and in this Reply Brief (pp. 12-14), in the last analysis the 
Board’s position with reference to the Employees' Labor 
Organizations comes down to its finding that each of them 
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is “incapable of functioning as a real bargaining agency! for 
the employees” and, as we have also pointed out, the Board 
places its ultimate reliance in support of that finding qpon 
a particular limitation in the amendment provisions of 4&ch 
of the Plans. As we have stated above, that reliance at ^est 
amounts to reliance upon a mere potentiality of negative 
control by the Company Petitioner over the provisions of 
the respective Charters and, moreover, is based uponj an 
interpretation of the amendment provisions of the Pljans 
which is not recognized by the parties involved, i. e., |the 
Company Petitioner and the Employees' Labor Organiza¬ 
tions. 

i 

In the total absence of any evidence that the Company 
Petitioner ever attempted to assert any veto power under 
the limitations contained in such amendment provisions 
over any amendments to the respective Charters, the posi¬ 
tion of the Board amounts to reliance upon a mere techni¬ 
cality.* To disestablish the Employees’ Labor Organizations 
with no more evidence to support the order of disestablish¬ 
ment than such a technicality would be to decide this c^se 
in a vacuum and to deny to thousands of employees the right 
to bargain with their employer through representatives! of 
their own choosing. It would destroy a collective bargain¬ 
ing arrangement in one of the largest concerns of a great 
and fundamental industry—an arrangement which ljias 
functioned effectively for over twenty years without dny 
labor strife or loss of production. 

We say that to disestablish the Plans upon such a tech¬ 
nicality would be to decide this case in a vacuum, because 
the Board has ignored the evidence with respect to the op¬ 
eration of the Agreements and the effectiveness of the Em¬ 
ployees’ Labor Organizations as collective bargaining agen¬ 
cies of the employees at the respective Plants and Works. 
The Board did that despite the fact that the Petitioners ^e- 

* See the footnote at p. 14 supra. 
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quested (See Statement of Exceptions, e.g. R. 559-60, 569- 
79, 587-90) that the Board make specific findings proposed 
by them with regard to the effectiveness of the Agreements 
and the accomplishments of the Employees’ Labor Organiza¬ 
tions based upon the very substantial evidence contained in 
the record which covers hundreds of pages (e. g., R. 9883- 
10100 ). 

The Board committed material error in ignoring such 
evidence and in refusing to make the requested findings 
with respect to it.* 

In the light of that state of the record, we submit that 
this Court should, at least, remand this case to the Board 
with directions that it make findings based upon the 
evidence in the record with respect to the effectiveness of 
the Agreements and the accomplishments of the Employees’ 
Labor Organizations, in order that, after such findings shall 
have been made, this Court can pass upon the question of 
whether the Employees’ Labor Organizations should be dis¬ 
established in the light of findings which shall be made by 
the Board with respect to all material evidence bearing on 
that question of transcendent importance. 

H. Notwithstanding the Contention of the Board to the 
Contrary, neither the Employment of Pinkerton's nor Any¬ 
thing Resulting from or Done in connection with such Employ¬ 
ment Constituted an Unfair Labor Practice within the Meaning 
of Section 8, subdivision (1), of the Act. 

Despite such assistance as it secures from straining and 
distorting (and, at times, even misstating) the evidence, the 
Board is unable to sustain its case against the Petitioners 
on the facts with respect to the employment of Pinkerton’s. 
The error in, and the answer to, most of what the Board 
says in the Board Brief appears from our Principal Brief. 

* In that connection, see paragraph 8 of the Application for Leave to 
Adduce Additional Evidence (pp. 14-25 thereof) from which it appears 
that the Board even refused to receive material evidence bearing on the 
effectiveness of the Agreements. 
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We shall, therefore, turn at once to the Board’s legal Argu¬ 
ment, after indicating briefly in the footnote the mor4 ag¬ 
gravated of the Board’s misstatements and distortions of 
the facts*. 

_ i 

* Thus the statement (Board Brief, p. 48) that Pinkertons agents 
were used to obtain information concerning activities "among Com¬ 
pany’s employees" is contrary to the express terms of Pinkerton’s employ¬ 
ment (see R. 8564-5), and the Board elsewhere recognizes that fac^ (R. 
10971-2; Board Brief, p. 50). See also our Principal Brief, pp. 239-4jl. 

Likewise erroneous is the assertion (Board Brief, p. 50) that Stiles 
testified that he "believed the initiation of the SWOC organization jcam- 
paign” in 1936 "was the reason the Company then rehired the agelncy’’. 
See Stiles’ testimony at R. 2596, 2597, 2602-3. See also our Principal 
Brief at pp. 243-5 and compare the Board’s disregard of the direct testi¬ 
mony there set forth with its readiness to rely on the above-mentioned 
belief which it wrung from the same witness’ testimony. 

Equally erroneous is the reference (Board Brief, p. 51) to a defini¬ 
tion of "labor racketeers" which the Board attributes to Dykes,j the 
representative of the Company Petitioner, apparently by way of showing 
hostility to labor, but which, in fact, was given by the Board’s witness 
Stiles (R. 2595). 

The essential weakness of the Board’s position is sharply illustrated 
by the non sequitur by which it arrives at the meaning of the yord 
"outsiders" (Board Brief, p. 50). Faced with the alternatives of citing isuch 
support for its inference as to the purpose of the employment of ijink- 
erton’s, or of citing no support and proceeding by intuition, it is under¬ 
standable why the Board chose the latter course in the Decision (R. 
10972). 

Finally, the Board refers (Board Brief, p. 51) to certain masters 
with which reports of the agents of Pinkerton’s "admittedly” dealt, j but 
that assertion is robbed of any significance by the facts that (1) j the 
reports of Pinkerton’s operatives (no matter what information they con¬ 
tained) were not made to the Company Petitioner, but only to Pinker¬ 
ton’s office (a fact to which the Board only backhandedly refers in j the 
succeeding paragraph) and were there rewritten; and (2) any inference 
as to the nature of the rewritten reports received by the Company rjiust 
be drawn in the light of (a) the uncontradicted evidence as to the pur¬ 
pose of the employment of Pinkerton's (including the testimony of Spies 
(R. 2681-2) negativing the existence of any industrial espionage) knd 
(b) the uncontradicted testimony that no reports mentioned the napes 
of members of any union or mentioned what went on at any union meet¬ 
ings (R. 2611, 2613, 2615-6, 2650, 2683-4). 
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Upon a consideration of its discussion of the law, it soon 
becomes apparent that the Board strives to observe Burr’s 
dictum that “Law is whatever is boldly asserted and plausi¬ 
bly maintained”. Unfortunately, however the Board only 
boldly asserts. 

The Board's first statement, that courts have “uniformly 
sustained findings of industrial espionage by the Board upon 
evidence much less direct" than is here presented (pp. 
52-3), is somewhat meaningless, since the Act does not, of 
course, specify espionage as an unfair labor practice and 
a mere finding of espionage, without a further finding that 
it interferes with, restrains or coerces the employees and is, 
therefore, an unfair labor practice, can no more be the basis 
for an order than can a mere finding of discharge, unaccom¬ 
panied by a finding that such discharge was discriminatory 
and, therefore, an unfair labor practice. We shall assume, 
however, in order that we may give the Board’s statement 
some meaning and may proceed to show how completely 
its cases fail to support its position, that the Board means 
that courts have sustained findings to the effect that in¬ 
dustrial espionage was engaged in, and conclusions to the 
effect that such conduct constituted an unfair labor practice. 

The cases cited in support of the statement above re¬ 
ferred to are the same cases which, with certain others, are 
cited subsequently by the Board (pp. 56-7) in support of the 
somewhat similar statement that the courts “have re¬ 
peatedly held that the hiring of a labor spy, without more, 
was a violation of Section 8 (1).” There again the Board’s 
language is either inaccurate or meaningless. We do not 
believe that the Board intends to urge that the mere act 
of hiring one who was a “labor spy” would be an unfair 
labor practice, if, for example, he were never used as such. 
We shall, therefore, assume that what the Board means 
is that the use of a labor spy as such (i. e., industrial 
espionage or surveillance) without more (i.e., unaccom¬ 
panied by and unconnected with any other unfair labor 
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practice) is itself an unfair labor practice within the mean¬ 
ing of Section 8, subdivision (1) of the Act.* 

In only one of the cases cited by the Board did the Court 
indicate any willingness to espouse the theory which! the 
Board urges upon this Court and in every one of those ceases 
the Board’s own decision discloses that the alleged espion¬ 
age or surveillance did not stand alone, but accompanied 
or resulted in the doing of other and related things which 
amounted to unfair labor practices.** 

For example, Link-Belt Company v. National Labor\ Re¬ 
lations Board , 110 F. (2d) 506 (C.C.A. 7th, 1940), 60 &up. 
Ct. 358 (1941), is shown not to be authority for the Board’s 
position by the following excerpts from the Board’s deci¬ 
sion, which speak for themselves (12 N. L. R. B. 854, 868}9): 

* In discussing the cases cited by the Board, we do not, of cojursc, 
recede from our position that the facts in this case do not show efther 
(a) the employment of a "labor spy” or the use of any other meads of 
industrial espionage or surveillance, or (b) that the employees of| the 
Company Petitioner knew of the employment of Pinkertons at the time 
thereof, or (c) that any information received from Pinkerton's by! the 
Company Petitioner was used to interfere with the rights of its employees 
under the Act. The Board supplies item (a) above by intuition Con¬ 
cerning the purpose and scope of the employment of Pinkerton’s j (R. 
10972). It supplies item (b) by assuming (although there is nbt a 
shred of evidence to that effect) that the employees knew of certain!tes¬ 
timony before the LaFollette Committee and presuming that they \Cere 
coerced by the knowledge which it cannot show but assumes that 
had. The Board itself concedes that it has no proof of item (c), 
remarks that it is "not susceptible" of proof. Yet, in every one of 
cases hereinafter discussed the Board encountered no such difficulty 
was not compelled to rely on baseless assumptions and unwarranted 
presumptions, or, at any rate, it does not appear to have done so. 

* * Even in Atlas Undcnvear Company v. National Labor Relations 

Board, CCA. 6th, decided January 15, 1941, 7 Labor Relations Reporter 
562, wherein the Court appears willing to acquiesce in the Board’s con¬ 
struction of the Act, it will be noted that it was unnecessary for !the 
Court to do so, for the Board had there found that the employer pad 
utilized a detective agency "for the purposes, among others, of espiodage 
to ascertain and interfere with attempts at self-organization * * (18 

N.L.R.B. No. 52) (italics supplied). 
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“At the hearing before the Board in Washington the 
respondent insisted, in support of its contention that 
Cousland was not a labor spy, that there is no evi¬ 
dence showing that the respondent ever acted against 
any labor organization as a result of anything Cous¬ 
land may have reported. We are not convinced that 
this is so.*** There is ample evidence oj anti-union 
activity by respondent prior to the unmasking of 
Cousland by the Senate subcommittee.*** 

“We find that the respondent and the N. M. T. A. 
utilized Cousland for the purposes, among others, of 
espionage to ascertain and interfere with attempts 
at self-organization on the part of its employees,***.” 
(Italics supplied.) 

In its brief (p. 53) the Board quotes an incomplete por¬ 
tion of the opinion of the Circuit Court of Appeals in the 
Link Belt case, omitting the Court’s statement that the 
facts and circumstances in evidence supported the finding 
of unfair labor practices in connection with the alleged 
espionage and, as appears from that portion of the opinion, 
the Court emphasized, but did not rest its decision solely 
upon, the circumstances concerning the receipt of reports 
on union activity (110 F. (2d) at p. 511).* 

It would only serve unduly to lengthen this Reply Brief 
to show, in extenso, what a reading of the cases reveals, 
that the remainder of the cases cited by the Board fail 
to support the proposition for which they are cited and in 
every case that failure is evident from the decision of the 
Board itself. * * 


* Furthermore, since in that case the Circuit Court of Appeals sus¬ 
tained the Board's finding on the issue of espionage and it was the 
Board that sought the writ of certiorari, that question was not before 
the Supreme Court and that Court, as appears from its opinion, made no 
decision at all in that regard, merely referring to the fact that the Circuit 
Court of Appeals had sustained the Board's finding with respect to 
espionage, which finding, as appears from the quotation set forth above, 
was expressly based upon the use of the information received through 
espionage. 

* * In view of the nature of its findings in those cases, it is difficult 



43 


In certain of the cases, that fact is further apparent from 
the opinions of the courts which, if they discuss the Board’s 
findings in that regard at all, expressly described related 
or resulting unfair labor practices or coupled mention 
thereof with mention of the findings with respect to sur¬ 
veillance or espionage. Accordingly, we set forth in i the 
footnote such cases, together with the pertinent references 
to the decisions of the Board and of the Courts. * ! 


to believe that the Board is other than disingenuous when it says (fioard 
Brief, pp. 54-5) that the Board has here satisfied the requirement for 
which we contend, because it has found "other unfair labor practices’’ 
here as it did in those cases. We need hardly state that the mere finding 
of other but unrelated unfair labor practices is not sufficient to justffy a 
finding that surveillance or espionage which also occurred constitutes an 
unfair labor practice. Such a contention would, of course, be ridicujlous, 
and apparently even the Board does not take its naive statement very 
seriously, because in the next sentence of the Board Brief (p. 55) it 
asserts that there is "just as much reason to assume the information 
obtained was here used*** as there was in any of the other cases decided 
by the courts.” We challenge the Board to show any basis for suclji an 
assumption in this case. Moreover, we point out in passing that| the 
Board is now found to assume what it had previously stated (Board 
Brief, p. 54) was not susceptible of proof. In this respect, counsel for! the 
Board go even further than the Board went in the Decision, wnich 
(though it was awash with assumptions) did not attempt to assume 
that essential fact. The Board follows up with the astounding statement 
that in many of the cases "the evidence failed to disclose and the Board 
did not make any finding” that the information obtained was used in 
committing other unfair labor practices. We call this statement astound¬ 
ing, because, while we do not know what the evidence disclosed in tJjiose 
cases, we do know, and we have stated above, that the Board did make 
such a finding in every one of the cases cited and the Board’s statement 
is, therefore, absolutely incorrect. 

* National Libor Relations Board v. Fansteel Metallurgical Cofp.: 
See 5 N. L. R. B. 930, 939, 98 F. (2d) 375, 376 (C.C.A. 7th, 193]8), 
306 U. S. 240, 251-2 (1939); National Labor Relations Board v. Frue- 
bauf Trailer Co.: See 1 N. L. R. B. 68, 73, 301 U. S. 49, 54-5 (1937); Ra¬ 
tional Labor Relations Board v. Friedman-Harry Marks Clothing Co.: 
See 1 N. L. R. B. 411, 425, 301 U. S. 58, 75 (1937); Consolidated 
Edison Co. v. National Libor Relations Board: See 4 N. L. R. B. 71, [94, 
106; National Labor Relations Board v. Pennsylvania Greyhound Lines 
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The remainder of the Board’s discussion of this question 
consists of (1) an effort to show that the legislative history 
of the Act supports the Board's legal position, and (2) 
palpable editorializing upon facts not present in this case. 
As to the former, we simply point out that the quoted ex¬ 
cerpts from the Congressional Record and Congressional 
Reports not only fail to sustain the Board’s position, but, 
indeed, they tend rather to support the contrary view.* As 
to the latter, where not self-contradictory on its face, it is 
clearly beside the point in this case.** 

Finally, we turn to the Board’s effort to distinguish 


Inc.: See 1 N. L. R. B. 1, 19, 22, 34-5, 303 U. S. 261, 270 (1938); 
Kansas City Power & Light Co. v. National Labor Relations Board: See 12 
N. L. R. B. 1414, 1422, 1442, 1446-7, 1450-1, 111 F. (2d) 340, 342 
(C. C A. 8th, 1940). 

The cases cited in a footnote to the foregoing cases (Board Brief, p. 
57) are even less in point, as the Board itself appears to recognize, and 
we, therefore, shall not treat with them, except to point out that in 
one of them, Montgomery Ward & Co. v. National Labor Relations Board, 
115 F. (2d) 700 (CCA. Sth, 1940), the Court assumed for purposes of 
its opinion that espionage for the purpose of securing information con¬ 
cerning union activities "is not alone sufficient to justify a finding that 
Section 8 (1) of the Act has been violated” (at p. 703). 

* Thus the use of such words as "prevent”, "weaken”, "wreck” 
(Board Brief, p. 55, footnote 36) and "break up” (Board Brief, p. 56) 
clearly contemplates conduct of a positive and aggressive character, utterly 
different from the mere passive receipt of innocuous information (see our 
Principal Brief, pp. 240-2). 

** Thus the Board leads off with the statement that espionage 
"necessarily interferes" with self-organization since it "proceeds in secrecy 
and by covert methods” (Board Brief, p. 58). That non sequitur seems 
to us to require no comment. As to the remainder of the Board's state¬ 
ments in that regard, we merely point out that the evidence (see our 
Principal Brief, pp. 241-2) negatives any implication that the Company 
Petitioner brought itself "into the privacy of union councils" and acquired 
knowledge of "intimate details” concerning any union. The positive and 
aggressive action referred to in the remainder of the Board’s statements 
(Board Brief, p. 59) may be conceded to constitute an unfair labor prac¬ 
tice—but it does not appear in this case, nor did the Board find that 
it does. 
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National Labor Relations Board v. National Motor Beaming 
Co., 105 F. (2d) 652 (C. C. A. 9th, 1939). As to that c&se, 
the Board says (Board Brief, pp. 57-8) that the passage 
from the opinion in that case which is quoted in our Princi¬ 
pal Brief (at p. 237) is not contrary to the Board’s position 
and is misleading, because (as nearly as we can make out 
the Board’s argument) the Board failed to make a forijnal 
finding that the acts of surveillance constituted unfair 
labor practices. 

The purported distinction manufactured by the Bo^rd 
to overcome the effect of a clear case which holds squaijely 
against it will not bear examination.* The decision ^nd 
order of the Board in the National Motor Bearing Co. dase 
clearly show that the Board regarded as unfair labor prac¬ 
tices the acts of surveillance there found and enjoined] by 
it and, in effect at least, the Board so found. A contrary 
view necessitates the assumption that the Board deliber¬ 
ately exceeded its powers under the Act by making J an 
order enjoining the commission of acts which were \iot 
found to be unfair labor practices. In the light of the fore¬ 
going facts, we cannot believe that the Ninth Circuit 
Court of Appeals so far disregarded its function as! to 
refuse enforcement of the Board’s order on a mere tech¬ 
nicality.** Nor are we obliged so to believe, for, in the li|ght 
of those facts, there can be no doubt as to the Count’s 

* Thus the activity of the employer in regard to surveillance i? set 
forth in Sec. Ill of the Board’s decision which is entitled 'The Unfair 
Labor Practices” (5 N.L.R.B. at p. 41$), and the Board later finds, ujider 
the heading "The Effect of the Unfair Labor Practices upon Commerce”, 
that the "activities of the respondent set forth in Section III above” affect 
commerce (id. at 437). The Board then states as "The Remedy” that 
"The respondent will be required to cease and desist from the urifair 
labor practices described above” (ibid.) and, pursuant to that statement, 
the Board’s order requires the respondent to cease and desist from, inter 
alia, maintaining surveillance of the meetings and activities of the com¬ 
plaining union. 

* * Cf. Ford Motor Co. v. Natiotial Labor Relations Board, 305 IjJ. S. 
364, 373 (1939). 
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meaning in that case* when it said (105 F. (2d), at p. 
657): 

“Though surveillance may constitute an unfair 
labor practice*** [citing cases] it is not such unless 
it interferes with, restrains or coerces respondent’s 
employees in the exercise of the rights guaranteed 
in section 7 [section 8 (1)], or dominates or inter¬ 
feres with a labor organization as prohibited by sec¬ 
tion 8 (2). There being no finding to the effect that 
the activity of D. O. Johnston did any of these things 
and the Board’s findings not requiring such an infer¬ 
ence, we cannot enforce provision 1(b) of the order 
on the record before us.” 

It is clear from what we have said above that the Board’s 
findings and order in the National Motor Bearing Co. case 
required an inference that the Board had found unfair labor 
practices in respect of surveillance and it is, therefore, clear 
that what the Court referred to as lacking was a finding 
that such surveillance was so known to or used against 
the employees as actually to have interfered with them. 

We submit that the Board has failed utterly to present 
any grounds in fact or in law for the enforcement 
of the Order, in so far as it rests upon the finding with 
respect to the employment of Pinkerton’s. 

I. Notwithstanding the Contention of the Board to the 
Contrary, Neither the Contributions Made by the Company 
Petitioner to the Citizens Committee Nor the Providing of the 
Mayor of Johnstown with Funds Constituted the Commission 
of Unfair Labor Practices within the Meaning of Section 8, 
Subdivision (1), of the Act. 

The Board, in that portion of its Brief dealing 
with the SWOC strike in Johnstown in 1937 (Point I D, 
pp. 60-70), does not, and scarcely even attempts to, meet our 
arguments with respect to the propriety of the conduct of 

* See also the concurrence of Judge Haney in point Second of his 
concurring and dissenting opinion in the National Motor Bearing Co. 
case (105 F. (2d) at p. 664). 
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the Company Petitioner in connection with such strike. 
(See our Principal Brief, pp. 199-234). The Board Icon- 
tents itself with a recapitulation of certain of the find¬ 
ings of fact and conclusions of law contained in the Decision. 
It apparently addresses itself solely to the conclusion bon- 
tained in the Decision that the Company by “donating, 
indirectly by way of the Citizens Committee, $32,078.25, and 
directly, $4,372.00, to the Mayor of Johnstown” violated 
Section 8, subdivision (1), of the Act, and presumably! the 
Board's statement in its Brief of certain evidentiary facts is 
intended to support such conclusion. Thus, it would appear 
that the gravamen of the Board’s complaint no longer is the 
various activities of the Citizens Committee, but is j the 
activities of the Mayor in connection with the SWOC strike, 
and the Company Petitioner’s alleged responsibility thbre- 
for. 

As to the contributions of the Company Petitioned of 
$32,078.25 to the Citizens Committee, which amount Ulti¬ 
mately found its way into the hands of the Mayor, we fjave 
shown (at pp. 227-8 of our Principal Brief) that there is 
no evidence in the Record permitting a finding that i the 
Company Petitioner knew of such disposition by the Citi¬ 
zens Committee. And, in fact, the Board was unabl^ in 
its Brief to point to any such evidence, although it j re¬ 
peated (at p. 61 of its Brief) the finding of the Board ifhat 
the Company Petitioner knew that the money was for the 
Mayor and that the Mayor was aware of the source of |the 
money. 

The only testimony in the Record purporting to sliow 
that the Company Petitioner was aware that the money ^vas 
for the Mayor was, as the Board itself was compelled to 
admit (Board Brief, p. 67), corrected on cross-examination 
of the particular witness called by the Board, Mr. Martiiji, a 
leading citizen of Johnstown. In the absence of any s^ich 
evidence in the record, it is difficult to perceive how jthe 
Board could find that the Company Petitioner “knowingly” 
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donated money to the Mayor in order to preserve and en¬ 
courage his alleged anti-union attitude and conduct (Board 
Brief p. 69). 

Furthermore, all the activities of the Mayor to which 
the Board refers took place prior to the first contribution 
by the Company Petitioner to the Citizens Committee, so 
that in none of such activities could the Mayor possibly 
have been influenced by such contribution or the later ones. 

As to the payment by the Company Petitioner of $4,372 
to the Mayor on July 23, 1937, the argument of the Board 
completely ignores the fact" that such payment, made at a 
time when the SWOC strike was over, could not possibly 
have affected the impartiality of the Mayor during the 
course of the strike, and also ignores the fact that such 
payment was made long subsequent to any of the activities 
of the Mayor to which the Board refers. 

Assuming for the sake of argument, however, that the 
contributions of the Company Petitioner were made with 
the knowledge and intendment that the moneys would, and 
did, go to the Mayor, the Board ignores the fact, abundantly 
proven by the evidence, as we have pointed out in our Prin¬ 
cipal Brief (pp. 221-6, 229-34), that such contributions were 
for the perfectly lawful purpose of protecting the property 
of the Company Petitioner and the persons of its employees. 
Moreover, none of the facts found by the Board or stated in 
the Board Brief shows that such monevs were in fact used 

V 

for any other purpose; and even assuming that the Com¬ 
pany Petitioner is in some way legally responsible for all 
of the activities of the Mayor in connection with the SWOC 
strike, no facts were found by the Board or referred to in 
the Board Brief showing that such activities of the Mayor 
were improper, or that he was doing anything other than 
discharging the duties of his office. 


* In fact, the Board erroneously states (at p. 60 of the Board Brief) 
that such payment was made to the Mayor while the strike was in progress. 
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It is inconceivable to us how the Board could, in evaluat¬ 
ing the conduct of the Company Petitioner or the Mayor or 
the Citizens Committee, in connection with the strike, lbave 
unnoticed, almost entirely in the Decision and entirely ir\ the 
Board Brief, the violence committed in connection with! the 
strike* by SWOC and its supporters and sympathizers, j 

i 

A reading of the evidence of the Mayor’s activities in 
connection with the strike, referred to both in the Board 
Brief and ours, will, we think, convince the Court that I the 
Mayor was simply trying to preserve law and order—^dis¬ 
charging his duty, and no more. There is no gainsaying! the 
fact that the acts with which he charged the strikers bnd 
their sympathizers were in fact being committed dailyf. If 
the Mayor occasionally allowed his resentment of such ^cts 
to appear, is it to be wondered at? Many citizens of Johns¬ 
town, employees of the Company Petitioner, were boing 
prevented from exercising their lawful right and desire 
to work, not by peaceful and legal means, but by physical 
force and violence. If SWOC members happened alsc> to 
have been terrorists, did it constitute an unfair labor prac¬ 
tice so to characterize them? Is it possible that unionists 
committing depredations, hiding behind the cloak of their 
unionism, can successfully cry “anti-union, unfair labor 
practice” at any one who dares to challenge their illegal 
behavior? 

* SWOC, in its Brief, at p. 29, conveniently mis-states our con¬ 
tention, and states that "Bethlehem’s defense is that the strikers ^ere 
threatening lawless activities; that it gave the money to preserve law 
and order and not to break the strike. * * * The Brief justifies 1 the 
secret contribution by the reports of lawless acts committed in the course 
of another strike conducted by the SWOC.” (Italics supplied). 'Wf’hat 
evidence we were allowed by the Trial Examiner to put in with respect 
to the lawless character of the activities of the strikers and their sym¬ 
pathizers completely demonstrates that the lawless activities were jnot 
merely threatened or reported. Such lawless activities existed in connec¬ 
tion with the strike at Johnstown, and not another, and were very teal 
and very actual. 
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POINT II 

NOTWITHSTANDING THE CONTENTION OF THE BOARD 
TO THE CONTRARY, THE ORDER IS INVALID IN ITS 
ENTIRETY WITH RESPECT TO THE CORPORATION 

PETITIONER. 

In stating certain of the facts with respect to the cor¬ 
porate relationship between the Corporation Petitioner and 
the Company Petitioner (most of which are merely a repeti¬ 
tion of the Decision in that regard), the Board points out 
(Board Brief, p. 71) that nine of the thirteen officers of the 
Corporation Petitioner are also officers of the Company Peti¬ 
tioner. It then names four of the nine and states with ref¬ 
erence to the remaining five that “numerous” other officers 
are identical in both corporations. The Board does not, of 
course, point out that all of the nine persons do not hold the 
same offices in both corporations, although its ambiguous 
statement is easily susceptible of the connotation that they 
do; nor does the Board point out that such persons constitute 
but nine of the twenty-two officers of the Company Peti¬ 
tioner. Finally, the Board does not attempt to show that the 
facts with respect to the composition and activities of their 
respective Boards of Directors of the Petitioners (the real 
source of corporate dominance, wherever it exists) are such 
as to warrant even a suspicion that the Corporation Peti¬ 
tioner dominates the Company Petitioner. 

Instead, resorting to its policy of boldly asserting what 
it cannot maintain, the Board states (Board Brief, p. 71) 
that “labor relations among the various subsidiaries of the 
Corporation Petitioner are subject to a uniform policy eman¬ 
ating from the corporation.” By “subject” the Board appar¬ 
ently means that such policies are dictated by the Corpora¬ 
tion Petitioner,* but there is not a scintilla of evidence that 
labor relations (or any other matters) are dictated by the 

* That is borne out by the fact that the Board later quotes a finding in 
the Decision that the Corporation Petitioner "prescribed” labor policies 
(Board Brief, p. 75). 
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Corporation Petitioner, or that even hints that all policies 
of the Company Petitioner were not determined upon jand 
duly adopted by its own Board of Directors. As we stated 
in our Principal Brief (p. 265), in the absence of a positive 
showing to the contrary, it must be presumed that jthe 
policies of the Company Petitioner were so adopted, i.e., that 
the Company Petitioner was managed by its own Board of 
Directors, in accordance with the law of the State of its! in¬ 
corporation. The evidence upon which the Board relies is 
of no significance, because, if it proves anything, it proves 
only the existence here of the usual incidents of the ordi¬ 
nary parent-subsidiary relationship and hence gives risq to 
no inference of domination of the Company Petitioner oi of 
impotence or servility on the part of its Directors. See Ber- 
key v. Third Ave. Ry., 244 N. Y. 84, 155 N. E. 58 (1926). 

No useful purpose can be served in this Reply Brief jby 
discussing in detail the evidence upon which the Board (re¬ 
lies in arguing its Point II (Board Brief, pp. 70-7). M^ny 
of the Board’s statements are misleading or inaccurate, but 
since none of what the Board says is of any substance (and 
much of it is answered in our Principal Brief), we do hot 
take up the space required to correct them. We merely 
point out that such evidence—much of which is hearsay)— 
may be classified according to its probative tendency las 
follows: (1) evidence of stock ownership and some coijn- 
mon officers;* (2) evidence which shows that certain poli¬ 
cies are in effect in several of the subsidiaries of the Cor¬ 
poration Petitioner** and that there is an exchange of vie^s 
and information between the parent and the subsidiaries 
concerning such policies;! and (3) evidence which might 
indicate that the Corporation Petitioner operates produc¬ 
tion plants and is the employer of the employees involved 
in this proceeding.!! 

* Board Brief, p. 71. 

** Sec, e. g., Board Brief, pp. 72-3. j 

! See, e. g., Board Brief, pp. 73-4. j 

!! See, e. g., Board Brief, top of p. 72. ! 
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As we have indicated above, there is no evidence that 
the Board of Directors of the Company Petitioner does not 
actually manage its affairs and adopt and execute its 
policies. In short, there is no direct evidence of such domi¬ 
nation as would warrant a disregarding of the corporate 
entity of the Company Petitioner. The evidence referred to 
in clause (1) above is inadequate for that purpose, as this 
Court noted in The Press Co. v. National Labor Relations 
Board y decided December 9, 1940; that referred to in clause 
(2) is merely indicative of the fact that the usual prac¬ 
tices incident to the parent-subsidiary relationship are fol¬ 
lowed in this case; that referred to in clause (3) is opposed 
to substantial and uncontradicted direct evidence (see our 
Principal Brief, pp. 263-4. See also p. 266 thereof) and, 
indeed, is to some extent contrary to the Board's own find- 
ings with respect to the Petitioners (R. 10947-8). 

Just as the evidence fails to support the Board’s asser¬ 
tions and conclusions with respect to the facts, so the cases 
cited by it fail to support its arguments with respect to the 
law and, as we shall show, such cases in many instances 
support a contrary proposition. 

The Board states (Board Brief, pp. 75-6) that its orders 
in cases involving corporate structures and relationships 
similar to this one have been enforced by the courts. In 
support of that assertion it cites five cases, none of which 
involved a “similar" corporate structure or relationship, 
or is otherwise in point.* 

* In National Labor Relations Board v. Pennsylvania Greyhound 
Lines, Inc.. 303 U. S. 261 (1938), the Board did not attempt, as it does 
here, to make its order against the parent company. Consolidated Edison 
Co. v. National Libor Relations Board. 305 U. S. 197 (193S), is like¬ 
wise not in point, because there the parent company's own employees 
were involved. In Union Drawn Steel Co. v. National Labor Relations 
Board. 109 F. (2d) 587 (C. C. A. 3rd, 1940), the parent company had 
taken over the subsidiary, prior to the issuance of the Board’s com¬ 
plaint. National Labor Relations Board v. Lundy 103 F. (2d) 815 (C. 
C.A. 8th, 1939), involved a different point entirely and was distinguished 
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In somewhat obscure fashion the Board refers to Sub¬ 
division (2) of Section 2 of the Act, which defines an “Em¬ 
ployer as including a person acting in the interest of an em¬ 
ployer, directly or indirectly.” It is obvious that the pri¬ 
mary purpose of that definition is to permit of a finding that 
certain acts are unfair labor practices (which can only be 
committed by an “employer”) in a case in which the peijson 
who commits such acts is not actually an employer, and tjhat 
the definition of employer is an essential part of the defini¬ 
tion of “unfair labor practice”. It is thus apparent why jthe 
Board, at this late date, has introduced a reference to sub¬ 
division (2) of Section 2—it realized that its order against 
the Corporation Petitioner is utterly invalid under the ct, 
unless it can show that the Corporation Petitioner engaged 
in unfair labor practices. It cannot show that, of course, 
without first showing that the Corporation Petitioner isj an 
employer and the Board has failed in several respects to 
sustain that burden. I 

In the first place, although the Board in the heading of 
its Point II states that “The Board properly held the Cor¬ 
poration | Petitioner] to be an employer within the mean¬ 
ing of Section 2 (2) of the Act”, the Board did not findj in 
the Decision that the Corporation Petitioner is an employer 
and the Decision does not contain the slightest mention of 
subdivision (2) of Section 2. In other words, although t}he 
Board purports to find in the Decision that the Corporation 
Petitioner engaged in unfair labor practices, it failed i to 
make the prerequisite finding that the Corporation Peti¬ 
tioner is an “employer”, within the meaning of the Abt, 
with respect to the employees against whom the unfair 
labor practices found by the Board were allegedly coin- 

mitted. It follows that the Board failed to show ahy 
— 

by this Court in its opinion in the case of The Press Co., Inc. Neither 
of the Hopwood Retinning Co. cases (98 F. (2d) 97 (C.C.A. 2d, 1938), 
104 F. (2d) 302 C.C.A. 2d, 1939)) is helpful, because they did hot 
involve a parent-subsidiary relationship at ail. 
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legal basis in the Decision for the Order, in so far as it pur¬ 
ports to be addressed to the Corporation Petitioner and the 
Board cannot supply that deficiency in its brief, as it ap¬ 
pears anxious to do. 

But even if this Court were to permit the Board to 
supply essential findings in its brief, we submit that the 
Board has failed to point to (and it cannot point to) any 
substantial evidence that the Corporation Petitioner is an 
employer within the definition contained in subdivision (2) 
of Section 2. Even the Board does not appear seriously to 
contend that the Corporation Petitioner is actually the em¬ 
ployer of the employees involved herein or that the Cor¬ 
poration Petitioner itself actually did anything which the 
Board has found to constitue an unfair labor practice. The 
Board’s theory (while not altogether clear) appears to be 
based on the claim that the acts of the Company Petitioner 
must be regarded as the acts of the Corporation Petitioner. 
The Board, however, falls far short of establishing that 
proposition, as appears not only from the considerations 
hereinabove presented, but also from the cases cited by the 
Board, which, as hereinafter pointed out, conclusively show 
that this is not a case in which corporate entity should be 
disregarded. It is almost equally futile for the Board to 
attempt to show in its Brief that the Corporation Petitioner 
acted “in the interest” of the Company Petitioner, the 
actual employer, in respect of any of the conduct alleged 
to constitute unfair labor practices* and the Board did not 
make any finding to that effect in the Decision. 

The Board states a rule (Board Brief, pp. 76-7) embody¬ 
ing circumstances under which, it argues, a court is justified 
in disregarding the corporate entity. We shall assume, for 
present purposes, that the rule which the Board states is 

* Indeed, the Board seems bent on showing the contrary, namely, that 
the Company Petitioner acted in the interest of the Corporation Petitioner, 
for the Board repeatedly seeks to show that the latter dominated and im¬ 
posed its will upon the former (e.g., Board Brief, pp. 71, 75). 
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I 

a correct one and that it is supported by the cases which! the 
Board cites; but, if any doubt remains that the Board has not 
here made out a case for the disregard of the corporate, en¬ 
tity, we submit that a consideration of the facts of the c|ases 
here cited by the Board removes that doubt and demon¬ 
strates conclusively that the Board has fallen far shorjt of 
sustaining its position on the facts of this case. Thus | the 
cases cited by the Board include cases in which it coulcjl be 
said that the subsidiary made such an “obvious surrender” 
to its parent “of substantially all freedom of corporate 
action,” that it could be “used as a mere agency or instru¬ 
mentality”*, or in which the parent had absolute control 
over the solvency of the subsidiaries and it was conceded 
that they were “really one company”**, or in which the sub¬ 
sidiary was a mere “department”! or “corporate slave”tt 
of its parent, its directors exercising “no free or indepen¬ 
dent judgment or discretion”.ttt 

The general rule is well stated in Commerce Trust \Co. 
v. Woodbunj , 77 F. (2d) 478, 487 (C.C.A. 8th, 1935), ^lso 
cited by the Board (Board Brief, p. 77), and this Court had 
occasion to consider that case and to apply the rule of ithe 
foregoing cases in the case of The Press Co., Inc . The Cqurt 
will not, therefore, be deceived by the Board’s effort to ]i>lay 
the latter case down by relegating it to a footnote (Bo^rd 
Brief, p. 77). There as here the Board relied on the fact of 
stock ownership and some common officers, but there this 
Court refused to infer, in the absence of some further show¬ 
ing, that the common officers did not act as officers of ^h e 


•Chicago, Milwaukee & St. Paul Railway Company v. Minneapolis 
Civic and Commerce Assn., 247 U. S. 490, 496-7, 501 (1918). 

••Trustees System Co. v. Payne, 65 F. (2d) 103, 105 (C.C.A.! 3d, 
1953). | 

fTexas Co. v. Roos, 93 F. (2d) 380 (C.C.A. 5th, 1937) and Chicago 
Mill & Lumber Co. v. Boatmen’s Bank, 234 Fed. 41 (C.C.A. 8th, 1916[ 
tt Texas Co. v. Roos, supra. 
ttt Texas Co. v. Roos, supra, at p. 382. 
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subsidiary when they acted in respect of the business of the 
subsidiary. 

Having failed to find or to show facts which warrant 
the conclusion that the Corporation Petitioner is actually 
or constructively an “employer” with respect to the em¬ 
ployees here involved, the Board has failed to show any 
warrant in law for the Order, in so far as it purports to be 
addressed to the Corporation Petitioner and the Order in 
that respect is invalid. 


POINT III 

NOTWITHSTANDING THE CONTENTION OF THE BOARD 
TO THE CONTRARY, THOSE PARTS OF THE ORDER 
SOUGHT TO BE SET ASIDE ARE INVALID FOR ADDI¬ 
TIONAL REASONS WHICH THE BOARD HAS EITHER 
FAILED, OR HAS NOT ATTEMPTED, TO ANSWER. 

Our contentions with respect to the invalidity of the 
Order on the ground that it exceeds in scope any order 
which is warranted or neeessarv on the facts of this case or 
which the Board has power to make under the Act are fully 
set forth in our Principal Brief, pp. 247-59. 

The Board does not answer those contentions, but builds 
an argument on distortions of our statements* and of the 
holdings of cases which it cites.** 

We do not propose to burden the Court with a detailed 
attack upon the Board's assertions and “authorities'’, for so 

* E.g. the claim (Board Brief, pp. 77-8) that our enumeration of cer¬ 
tain alleged unfair labor practices was incomplete. 

* * E.g. the quotation (Board Brief, p. 79) from Standard Oil Co. v. 
United States. 221 U. S. 1 (1911); the reference (Board Brief, p. 80, foot¬ 
note 45) to National Labor Relations Board v, Steayne & Hoyt, unre¬ 
ported, without mentioning that it involved a consent decree; and the 
misleading quotation (Board Brief, p. 82) from Chase National Bank v. 
Norwalk, 291 U. S. 451 (1934), which, when the opinion is read as a 
whole, will be seen to support our contention, rather than that of the 
Board. 
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to do would involve repeating, in large part, what we have 
already stated in our Principal Brief, and we, therefore, sub¬ 
mit that, even if the cases (other than National Labor Rela¬ 
tions Board v. National Motor Bearing Co., 105 F. (2d) 1652 
(C.C.A. 9th, 1939)) cited by the Board supported the 
Board’s assertions, orders of such breadth as the Board fyere 
seeks to enforce are unwarranted in fact and in law for j the 
reasons stated in our Principal Brief. 

POINT IV ! 

NOTWITHSTANDING THE CONTENTION OF THE BOAjRD 
TO THE CONTRARY, THE PETITIONERS WERE DENIED A 
FAIR HEARING AND DUE PROCESS OF LAW, AND, AC¬ 
CORDINGLY, THE ORDER SHOULD BE SET ASIDE j IN 

ITS ENTIRETY, j 

A. Proceedings Before the Trial Examiner. 

1. The Board has failed to explain or justify the improper 
conduct of the Trial Examiner. 

The Board opens this portion of its reply with the some¬ 
what inconsistent assertion that the “few isolated instances” 
of bias and prejudice on the part of the Trial Examiner to 
which we adverted consumed 30 pages of our Principal 
Brief in the telling (Board Brief, p. 84). 

The first charge which the Board in its Brief attempts 
to meet and explain is that, pursuant to his attitude 
of hostility toward witnesses for the Petitioners, the Trjial 
Examiner suggested that the witness Horning had embroid¬ 
ered his testimony (see our Principal Brief, p. 51). The 
Board states (Board Brief, p. 86) that the Trial Examinee’s 
remark was necessary and that it was so understood by hll 
parties. As to the latter we point out merely that no si^ch 
understanding is apparent on the record. As to the former, 
the context shows that it was not “necessary to clarifp” 
Horning’s testimony, because there was no ambiguity in his 
testimony at the time when the Trial Examiner made the 
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remark which we quoted in our Principal Brief. Besides, if 
there ever had been any ambiguity, the witness himself 
cleared it up immediately after his original answer (R. 
6792), i. e., prior to the Trial Examiner’s intervention. 

What occurred was simply this: The witness was stating 
the substance of what had occurred at a certain meeting. 
The attorney for the Board interrupted to ask whether what 
the witness had just said had actually occurred at that 
meeting and the witness replied to that inquiry in the 
affirmative. Dissatisfied with that, the attorney for the 
Board objected—or rather testified—saying, “No one made 
those statements at that meeting—.” Taking his cue from 
that remark, the Trial Examiner himself then challenged 
Horning, in the manner described in our Principal Brief. 

When a witness has given an answer purporting to state 
what had been said on a certain occasion and he is there¬ 
after asked whether he is stating what occurred on that 
occasion and he replies in the affirmative, and the Trial 
Examiner, informed by the attorney for the Board that the 
latter doubts the fact, interrupts to question the witness 
as to whether he is really stating what occurred or whether 
he is merely stating a present idea, we submit that the 
Trial Examiner is suggesting that the witness has em¬ 
broidered his testimony.* 

In an effort to explain the Trial Examiner’s attack 
upon the veracity of the witness Horning the Board asserts 
(Board Brief, p. 86) that the Trial Examiner “made it per¬ 
fectly clear” that he was not doing so. While it is perfectly 
true that the Trial Examiner was compelled, in the face 
of objections by counsel for the Petitioners, to deny that 

* That the motives of the Trial Examiner in so challenging the 
witness were not so pure as the Board suggests is further evidenced by 
the fact that the subject matter of the discussion (in so far as it may 
be said to relate to the effectiveness of the Employees’ Labor Organiza¬ 
tions) was regarded by the Board and the Trial Examiner as immaterial. 
The Trial Examiner, therefore, need not have raised the question at all 
save for the obvious purpose of casting a shadow upon the credibility 
of the witness. 
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he was attacking Horning’s veracity, his conduct belied 
his denial. When a witness undertakes (as Horning did) to 
assert that documents are accurate minutes of a meeting 
(R. 6799-800), he is, of course, asserting in effect thalt he 
knows that fact. For the Trial Examiner thereafter to assert 
that the witness could not know the fact (R. 6805-10) Can¬ 
not, we submit, be taken as other than an attack upon! the 
veracity of the witness, regardless of the Trial Examiner’s 
self-serving denial of any such attack.* 

The Board's attempt (Board Brief, p. 87) to excuse| the 
Trial Examiner’s discrimination against counsel for jthe 
Petitioners and in favor of counsel for the Board in respect 
of the introduction into evidence of minutes of meetings 
under the Cambria Plan scarcely requires an answer. '(The 
Board’s references to the record do not support its state¬ 
ment that the offer of the minutes to which we referred 
was “strictly limited” in any respect. The portions of |the 
record cited by the Board, in so far as they show any limi¬ 
tation at all, refer to another occasion and a different 
exhibit. But, even as to that exhibit, the record shows that 
it was offered and admitted without any qualification at 
all, after which the attorney for the Board apparently 
sought to avoid assuming the position that the miniites 
which he had introduced in evidence were accurate %nd 
he, therefore, made the statement that the witness had hot 
said that such minutes were correct. (R. 778). No siich 
statement was made in respect of the exhibits to wh|ch 
we referred in our Principal Brief (pp. 49-50) and, indeed, 
the witness Zeman expressly stated that one of such exhibits 
was correct (R. 845). ! 

i 

i 

* We point out in passing that the incident last described was hot 
characterized by us as the " 'height' of the Trial Examiner's improper 
conduct”, as the Board says (Board Brief, p. 86). We did not assume 
to select any given incident as the "height” of the Trial Examiner’s 
offenses against judicial propriety. What we did say was that his attack 
upon the provisions of the Cambria Plan reached its height in his Ex¬ 
tensive cross examination of the witnesses Horning and Williams (^ee 
our Principal Brief, p. 48). 
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The Board next cites some misleading statistics with 
respect to the size of the record* and then asserts that the 
fairness of the hearing is shown by the fact that the Trial 
Examiner made rulings in favor of the Petitioners as well 
as against them (Board Brief, pp. 87-8). But the fact that 
the Trial Examiner may have correctly ruled on the in¬ 
competency, irrelevancy and immateriality of evidence 
sought to be adduced by counsel for the Board is, of course, 
without significance. What is significant is that the Board 
points to no instance in which the Trial Examiner exhibited 
toward any witness called by counsel for the Board an at¬ 
titude as hostile and biased as was his attitude toward wit¬ 
nesses called by counsel for the Petitioners, as disclosed in 
our Principal Brief.** 

The Board does not attempt to square the Trial Examin¬ 
er's ruling excluding testimony concerning violence with 
his duty to make a full and fair record. It does, however, 
attempt to justify such ruling, by asserting that both the 
Trial Examiner and the Board “found for petitioners cn this 
issue” (Board Brief, p. 88). That statement is utterly in¬ 
accurate for the reason set forth in paragraph 9 of the Ap¬ 
plication for Leave to Adduce Additional Evidence, partic¬ 
ularly at pages 61-5 thereof, which we shall not repeat 
here, but to which we respectfully refer the Court.*** 

* The Board seeks to minimize the extent of the Trial Examiner’s 
cross examination by matching it against the 11,072 pages of the printed 
record. We need hardly point out that the Board thus proudly cites 
some 3,600 pages of formal papers and exhibits which show no cross- 
examination by the Trial Examiner. 

** Perhaps realizing that difficulty, the Board cites (Board Brief, p. 
S8) one instance in which the Trial Examiner told a witness for the 
Board that, if he knew a fact sought to be elicited from him by counsel 
for the Board, he should say so and that, if he did not know, he should say 
so. Compare the Trial Examiner’s flat statement that the witness Horning 
"couldn’t possibly know" a fact which such witness had testified that he 
knew (see our Principal Brief, p. 51). 

*** Briefly stated that reason is as follows: The Trial Examiner merely 
found that some violence existed; the Board found in favor of the Peti¬ 
tioners as to one of the issues with respect to which it was sought to 
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The Board’s statement (Board Brief, p. 88) that evi¬ 
dence respecting the existence of violence during the strike 
was immaterial, since “no employees were ordered rein¬ 
stated”, is ridiculous on its face, because it assumes that 
evidence of that kind is only material to an issue of dis¬ 
criminatory discharge and never to any other issue.* 

It would appear that the Board’s efforts (Board Brief, 
pp. 88-9) to answer our contention that it found the exis¬ 
tence of an accessory connection between the Petitioners 
and the Citizens Committee, although it denied the Peti¬ 
tioners the right to adduce evidence which would have 
precluded such a finding, is based on a misconception of the 
term “accessory connection” as we used it. The Board tlius 
says, in effect (Board Brief, pp. 88-9), that, since it found 
no accessory connection in the formation of the Citizdns 
Committee, the Petitioners should be satisfied. But wfyat 
the Petitioners actually sought to show was that there wjas 
no accessory connection between them and the Citizehs 
Committee, either in the formation of the Citizens Com¬ 
mittee or in anything thereafter done by either of the 
Petitioners or the Citizens Committee. Moreover, it seems 
to us that there is an evident contradiction between the 
Board’s asserting now, in effect, that it did not find aijiy 
accessory connection and its finding in the Decision th^t 
“The Company was thus implementing and strengthen¬ 
ing” the Citizens Committee and was “making it appear 
that” it was the Citizens Committee and not the Company 


adduce evidence of violence and, having done so, seeks by that ruling!to 
justify the Trial Examiner’s ruling. The Court will not be deceived by 
this clever attempt on the part of the Board to cat its cake and have itj— 
to reject evidence of violence and still reach the conclusion which! it 
desires to reach, and yet avoid the charge of prejudice. 

* See Ford Motor Company v. National Labor Relations Board, 
114 F. (2d) 905 (C.C.A. 6th, 1940) for a case in which the existence jof 
violence was regarded as material by the court, apart from any question 
of reinstatement. Cf. National Labor Relations Board v. Fansteel Metal¬ 
lurgical Corporation, 306 U. S. 240 (1939), the doctrine of which the 
Board appears anxious to confine to the precise situation there presented. 
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Petitioner which was making an “attack” upon SWOC 
(R. 10968).* 

The Board does not attempt to excuse or justify the 
specific statements made by the Trial Examiner, and made 
by counsel for the Board and condoned by the Trial Ex¬ 
aminer, in connection with the introduction of the question 
of the Greyhound cases during the hearing. Instead, it 
merely asserts that he had a duty to “suggest” that a “con¬ 
trolling” decision “might” eliminate the need for further 
hearings (Board Brief, p. 89). That may very well be and 
it may be assumed that, if the remarks made and condoned 
by the Trial Examiner had been as innocuous as the de¬ 
scription of the Board would imply that they were, there 
would be no objection on that score. The barest reference 
to our Principal Brief, however (pp. 57-60), will disclose 
that the Board has failed utterly to meet the charge and 
to excuse or justify the Trial Examiner.** Besides, it was a 
little early in this proceeding (well before the principal 
case of the Petitioners with reference to the Plans had 
been put in) for the Trial Examiner to announce that the 
decision in a particular case was controlling of this case, 
even if he had reached a conclusion in his own mind to 
that effect. 

More significant, perhaps, than the inadequacy of its 
attempt to explain away the conduct of the Trial Examiner 
on some of the occasions which we cited in our Principal 
Brief, is the failure of the Board even to attempt to explain 


* Sec also the finding that the Company Petitioner tried to utilize 
the Citizens Committe as a means of interfering with the rights of its 
employees (R. 10968). For a complete refutation of the statements con¬ 
tained in the first full paragraph on page 89 of the Board Brief concern¬ 
ing the relevancy and competency’ of evidence excluded by the Trial Ex¬ 
aminer, the Court is respectfully referred to the Application for Leave to 
Adduce Additional Evidence (paragraph 9, particularly pp. 61-5, and 
paragraph 10, particularly pp. 79-80). 

* * We shall not, therefore, discuss the cases cited "Cf.” by the Board. 
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away most of them, as a comparison of our Principal Brief 
with the Board Brief will show. * * 

I 

2. The Act does not require the Petitioners to have charged 
the Trial Examiner with unfairness during the hearing, in 
order to preserve their objections to the conduct thereof.! 

The Board takes the position (Board Brief, pp. 90-1) 
that the Petitioners are precluded from urging before!this 
Court that they were deprived of a fair hearing and ! due 
process of law in the proceedings before the Trial | Ex¬ 
aminer, because they did not charge the Trial Examiner to 
his face, while the hearing was still in progress, with! the 
improprieties shown in our Principal Brief. In support of 
this position the Board quotes the Act and its Rules and 
Regulations as precluding any such contention as we l^ere 
make, unless an objection has been made during the course 
of the hearing. If the Board’s interpretation of its Riles 
and Regulations be correct, then the Rules and Regulations 
are in conflict with the Act which, of course, governs jthe 
Rules and Regulations in the event of any such conflict. 
The Act (Section 10, subdivision (e)) provides tjhat 
objections are not waived, if urged before the Board or jits 
agent and the Petitioners did make appropriate objections 
before the Board by way of their Statement of Exceptions 
(see, e. g., R. 465-7, 468, 469). That the Statement of Ex¬ 
ceptions was an appropriate means of preserving Peti¬ 
tioners’ objections to the conduct of the hearing is rjiot 
only clear from the Act, but is sustained by the cases which 
the Board cites as a footnote to its quotation from its Rules 
and Regulations (Board Brief, p. 90, footnote 49a). 

The Board cites Cupples Co. Manufacturers v. Na¬ 
tional Labor Relations Board , 106 F. (2d) 100 (C.C.jA. 
8th, 1939) as if that case supported its contention wijth 
respect to the absence of objections before the Tridl 
Examiner. But the Court in the Cupples case not 

■ 

**See, for example, our Principal Brief, pp. 43, 44, 47-8, 50, 53-j5, 
59-60, 62-4 for matters upon which the Board Brief is significantly sileijit. 


i 
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only did not base its holding upon the failure of the 
Respondent to object to the conduct of the hearing by the 
Trial Examiner, but expressly recognized (at page 113) that 

“***the failure of counsel *** to object may well 
have been due to their feeling that that course might 
antagonize the Examiner to the detriment of their 
clients." 

Doubtless having in mind the foregoing language from 
the Cupples case, the Board attempts (Board Brief, p. 91) 
to evade the difficulty by ignoring that case and citing 
another case*, which did not arise under the Act. In addi¬ 
tion it sets up a straw man which it purports to knock 
down with the aid of several other cases, which likewise 
did not arise under the Act, by suggesting that we contend 
that our objections with respect to the admission of evi¬ 
dence constituted objections to the biased or improper 
conduct of the Trial Examiner. We do not make such a 
contention.** A perfectly understandable reason why we 
did not object during the hearing to such conduct of the 
Trial Examiner is indicated by the above-quoted excerpt 
from the Cupples case. 

3. The Petitioners may not properly he required to show 
prejudice as a result of the bias of the Trial Examiner. 

The Board's next claim (Board Brief, pp. 92-3) is, in 
effect, that regardless of how biased and prejudiced the 
Trial Examiner was, and regardless of the unfairness of 
the hearing before him, the Petitioners are not entitled to 

*Drumm-Flato Commission v. Edmisson, 208 U. S. 554 (1908). 
That case was an appeal in an action at law for damages and it was 
stated (in what clearly appears to be a dictum) that objection to the re¬ 
marks of the trial judge should have been taken below. Under the pro¬ 
cedure provided for by the Act, as we have stated above, objections are 
preserved, if they are made before the Board, and thus respondents are 
enabled by the procedure thus set up to avoid antagonizing the Trial 
Examiner without waiving any objections. 

* * For that reason we do not deal with the cases cited by the Board 
in support of its straw man. 
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relief, unless they can show what would have occurred, 
but for the misconduct of the Trial Examiner. The funda¬ 
mentals of due process and the principles which require a 
fair hearing do not impose any such speculative condition 
on the right to a fair trial. The same contention was made 
by the Board in Inland Steel Co. v. National Labor Re¬ 
lations Board, 109 F. (2d) 9 (C.C.A. 7th, 1940) and wjas 
answered by the Court as follows (at p. 21): 

“The Board argues that even though the criticism 
directed at the Trial Examiner be justified, yet tpe 
order should not be set aside because petitioner has 
failed to prove that its case was prejudiced, or th'pt 
any evidence favorable to it was kept from the record. 
* * * To say that petitioner was not prejudiced 
because of the unfair and biased manner in which the 
case was tried by the Trial Examiner, is purely!a 
matter of speculation. We shall not reiterate what We 
have heretofore said in connection therewith. We 
merely call attention to the fact that during the first 
five days of the hearing, certain of the proceedings 
were ‘off the record. 7 What they consisted of is ink- 
possible of determination. Likewise, there is no way 
of ascertaining the disadvantage occasioned petitioner 
by the requirement imposed upon it with reference 
to obtaining the process of subpoena. Neither can th;e 
effect had upon witnesses produced by the hostile 
attitude of the Examiner, be measured. If dealing 
in assumptions, we would assume that the witnesses 
for the Board were encouraged and perhaps em¬ 
boldened, while those for petitioner were discourage*}, 
if not actually intimidated. *** The Court, in Mont¬ 
gomery Ward & Co. v. National Labor Relation^ 
Board, 8 Cir., 103 F. 2d 147, on page 156, considered k 
situation similar to the one here presented, and we 
agree with the statement made: ‘This fault rung 
throughout the hearing. These matters were callecjl 
to the attention of the Board in exceptions filed t<j> 
the intermediate report of the examiner. They were 
not recognized nor rectified in any instance. We se$ 
no way in which the injustice done by this character 
of hearing can be righted except by setting aside th<i 
order of the Board in entirety and remanding 
the case to it for a new hearing before another exl 
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aminer and a determination by the Board upon the 
record to be made upon such new hearing. The 
delay necessary to a new hearing is regrettable but 
avoidance of delay cannot justify a tolerance of vio¬ 
lation of rights fundamental in the administration 
of justice.’ ” 

The Board cites (Board Brief, p. 92, footnote 50) a num¬ 
ber of cases which it apparently regards as sustaining the 
proposition that an administrative hearing is not invalid 
for unfairness and lack of due process, unless it be shown 
that the complainant's cause was prejudiced. In most, if 
not all, of such cases the courts did not find the Trial 
Examiner (or special master) to have been essentially un¬ 
fair, or, at least, not so unfair as to invalidate the hearing. 
But, even if those cases be assumed to stand for the proposi¬ 
tion for which they are cited by the Board,* we submit 
that it is unsound to apply the principle enunciated in them 
to a proceeding such as this one. If courts ought to be 
extremely jealous of the fairness of judges, how much more 
sensitive ought they to be of the fairness of those who 
exercise judicial functions without the safeguard of judicial 
tenure. We submit that, in respect of the latter, the proper 
view is that embodied in the above quoted excerpt from the 
Inland Steel case. 

It is to be noted, moreover, that the Board’s own argu¬ 
ment (Board Brief, p. 92) does not support its claim that 
no prejudice to the Petitioners appears. The Board argues 
that none of the evidence excluded could have affected the 
result. But that argument disregards the fact that it is for 
this Court to determine whether the evidence should have 
affected the result, even though the Board now says that 
its state of mind was such that the excluded evidence could 
not have affected its decision of the issues. Clearly the ex¬ 
clusions of evidence concerning circumstances relating to 
the alleged donations to the Mayor of Johnstown, to the 
question of whether the employees knew or thought they 


* But see Tumey v. Ohio, 273 U. S. 510, 535 (1937). 
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were being interfered with and to the effectiveness of the 
Agreements were clearly prejudicial exclusions, if prejudice 
be a necessary element. 

Furthermore, for the purposes of its present argu¬ 
ment, the Board ignores all of the Petitioners’ cop- 
plaints concerning the conduct of the Trial Examiner, 
except exclusions of evidence. The difficulty of showing 
prejudice in instances other than those in which that bias 
manifested itself by prejudicial exclusion brings out cleanly 
the vice of the rule for which the Board contends.* ** | 

i 

We submit, therefore, that a showing of prejudice shoiild 
not be required when, as here, the unfairness of the hearing 
and the denial of due process are clearly evident. If, how¬ 
ever, evidence of prejudice be deemed necessary, we sub¬ 
mit that it appears in this case. The Board states (Boafd 
Brief, p. 93) that, because much of the evidence herein jis 
stipulated and on many issues uncontradicted, a “clekr 
showing of prejudice” is particularly necessary. But tljie 
cases which it there cites were not cases in which the evi¬ 
dence was simply stipulated in part and uncontradicted in 
part, but cases in which the evidence pointing to the guilt 
of the defendant was “strong and convincing” or “over¬ 
whelming” and those cases are not, therefore, in point, i* 

* We point out in passing that we do not here urge the Trijal 
Examiner’s rulings upon evidence as error in judgment, but as showirjg 
a state of mind indicative of such bias and prejudice that the Petitioned 
were deprived of a fair and impartial hearing. See Montgomery Ward & 
Co. v. National Labor Relations Board, 103 F. (2d) 147, 156 (C.C.-4- 
8th, 1939). j 

** In connection with one of the charges made in our Principal Brictf 
which the Board did not attempt to answer, namely, the condonation by 
the Trial Examiner of the extremely improper comments of the attorney 
for the Board (see our Principal Brief, pp. 57-60), it is interesting to 
note that one reason why the trial was held not to have been violativje 
of due process in one of the cases cited by the Board ( Landay v. Unite4 
States, 108 F. (2d) 698 (CCA. 6th, 1939)), although the prosecuting 
attorney had been guilty of some misconduct, was because such attorney 
was promptly rebuked by the trial fudge. 
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4. The Board has failed to reply to the charge that its sub¬ 
poena procedure deprived the Petitioners of a fair hearing 
and due process of law. 

Purporting to reply to our contentions with respect to 
its subpoena procedure, the Board merely reiterates that 
the evidence sought was irrelevant and immaterial (Board 
Brief, pp. 93-4). It does not attempt to answer our con¬ 
tention that it was error for the Trial Examiner and the 
Board to pass upon that question upon the mere applica¬ 
tion for subpoenas. By thus begging the question and 
asserting the immateriality of the evidence sought, the 
Board enabled itself to assert that the Petitioners cannot 
complain of its subpoena procedure, because they were not 
prejudiced. The invalidity of that line of reasoning re¬ 
quires no comment. 

The Board fails also to answer our claim that the re¬ 
quirement of the Board's Rules and Regulations that re¬ 
spondents in proceedings before it make written application 
for subpoenas is unfair, because it is applied only unilat¬ 
erally against such respondents. The Board argues merely 
that the unfair rule has a good purpose and adds that that 
purpose does not exist with respect to the agents of the 
Board, because the Board “has ample supervisory power” to 
prevent abuse by its employees. The latter assertion is 
entirely unsupported by any proof that the Board exercises 
such power to that end, and we confess that we are not 
satisfied that it does so. As we said in our Principal Brief 
(p. 71) it is well known that the Board issues subpoenas 
freely (perhaps even in blank) to its attorneys and thus the 
idea of supervision would seem to be negatived, at least as to 
attorneys who go out thus armed into the field to try a case. 

The unfairness of the Board’s subpoena procedure was 
recognized in the Inland Steel case* (109 F. (2d) 9, at pp. 

* The Board does not refer ro that case, but cites two other cases 
in support of its assertion that here, as in the case of the misconduct of 
the Trial Examiner, a showing of prejudice is necessary. One of such 
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18-20) in the portion of the opinion therein which is!set 
forth in our Principal Brief at pp. 73-5 and we respectfully 
refer the Court thereto. The Court there refused to consider 
the question of prejudice, because the respondent in tjhat 
case had been deprived of a substantial right. 


B. Proceedings Before the Board. 

The Board does not answer the contention (see i>ur 
Principal Brief, pp. 75-9) that it has admitted that the Peti¬ 
tioners were denied a fair hearing and due process of law 
by virtue of the procedure followed in the preparation: of 
the Decision and Order. 

It asserts that the contentions of the Petitioners tfaat 
they were deprived of a fair hearing are answered in the 
memorandum which the Board filed in opposition to the 
motion of the Petitioners for an order directing the 
Board to supplement the record herein. Reference to that 
memorandum, however, fails to show that the Board 
answered the argument that such allegations stand ad¬ 
mitted. The Board has thus failed completely to answer 
the argument set forth in our Principal Brief (pp. 75-9), to 
which we respectfully refer the Court. 


POINT V I 

I 

NOTWITHSTANDING THE CONTENTION OF THE BOAip 
TO THE CONTRARY, THE APPLICATION FOR LEAVE TO 
ADDUCE ADDITIONAL EVIDENCE SHOULD BE GRANTEp. 

As we pointed out in our Principal Brief (p. 80), the 
circumstances surrounding the offer by counsel for the Peti- 

cases ( National Labor Relations Board v. Ed. Ereidlich, Inc., C.C.A. 5 th, 
decided Jan. 4, 1941, 7 L.R.R. 507) is not in point because it was there 
admitted that the refusal to issue subpoenas did not deprive the ije- 
spondent of any witnesses, and the other (North Whittier Heights Citrus 
Ass’n. v. National Labor Relations Board , 109 F. (2d) 76 (C.C.A. 9^h, 
1940)) is contrary to the Inland Steel case from which we hereinafter 
quote as expressing the proper concept. 


s 
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tioners of the evidence which is made the subject of the 
Application for Leave to Adduce Additional Evidence and 
the making by the Trial Examiner of his rulings with re¬ 
spect thereto, together with the facts with respect to the 
nature and the materiality of such evidence, are fully de¬ 
scribed in such Application. We have also at several 
places in our Principal Brief, referred to such evidence in 
connection with our argument, in order to supplement to 
some extent the exposition contained in such Application 
of the materiality of such evidence. We shall not here 
attempt further to explain why we believe such Applica¬ 
tion should be granted. 

We point out, however, that the position taken by the 
Board (Board Brief, p. 96) that, because of the time when 
such Application was filed, its consideration should be 
barred is not sound. Such Application was timely and was 
made within a reasonable time after the earliest date at 
which it could properly have been made. The reasons which 
support that statement are set forth in Paragraph 18 of such 
Application itself (pp. 84-5 thereof). In that connection 
we also respectfully refer the Court to the Motion of the 
Petitioners for an Extension of the Period within which 
Briefs on the Merits May Be Filed, which was filed herein 
on November 9, 1940, the same day on which such Applica¬ 
tion was filed and in which the proceedings that had there¬ 
tofore been had herein are described, which clearly shows 
that such Application was timely. 


CONCLUSION 

The Order Should be Set Aside in Its Entirety on the 
Ground that the Petitioners Were Denied a Fair Hearing 
and Due Process of Law. 

But, in the event that this Court shall not set aside the 
Order upon that ground, then 

The Application to Adduce Additional Evidence 
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Should Be Granted and the Decision on the Merits pn 
the Review of the Order Should Be Postponed until 
after Compliance by the Board with the Order of tjiis 
Court made on the Granting of said Application and ^he 
Completion of such Further Proceedings Herein as tjiis 
Court shall by Further Order Direct To Be Had prior 
to its Decision on the Merits on the Review of the Order. 

But, in the further event that this Court shall d^ny 
said Application, then 

Those parts of the Order Numbered 1 (a), (b) and 
(c) and 2 (a), (b), (c) and (d) Should be Set Asiile, 

And 

i 

In Any Event the Order Should be Set Aside In its 
Entirety With Respect to the Corporation Petitioner; 

And 

The Request of the Board for the Enforcement of 
the Order Should be Denied. 


Dated: February 14, 1941. 


Respectfully submitted, 

Cravath, de Gersdorff, Swaine & Wood, 

Attorneys for the petitioners in No. 75j03, 
Bethlehem Steel Company and Bethlehem 
Steel Corporation 


Hoyt A. Moore, 

Alfred McCormack, 
Richard H. Wilmer, 
Fontaine Broun, 

Of Counsel . 




